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country; and by holding the jury’s right to return a general verdict in all cases sacred,
we secure to the people at large, their just and rightful controul [sic] in the judicial
department.”***

Later in the same letter, the author underlines how the public, expressive nature of
the jury trial is critical to its workings: “The body of the people, principally, bear the
burdens of the community; they of right ought to have a controul {sic] in its important
concerns . . . . [T]he jury trial brings with it an open and public discussion of all
causes, and excludes secret and arbitrary proceedings.”® This grounding in the
community was intrinsic to the jury trial right.

5. Debating Ratification

This battle over the jury trial right spilled out into the various states as they
considered ratification. Prominent anti-Federalists such as Elbridge Gerry objected to
the draft Constitution due to its insufficient restraints of governmental power and
limited guarantees of personal liberties. The jury trial right, civil and criminal, was at
once a part of that general concern, and an issue all to itself. As such, the debates over
its articulation in the Constitution raged fiercely.

In the ratifying debates of the Massachusetts Convention, anti-Federalist Abraham
Holmes argued against ratifying the draft Constitution because of its failure to define
the word “jury.”*®® According to Holmes, the understanding of what a jury comprised
needed to be specifically articulated to properly preserve the right in criminal trials—a
job that the Constitution failed to do.

Holmes found the Constitution’s provisions for federal criminal trial so troubling
precisely because it failed to preserve the community’s sacred right; the accused might
be tried by strangers, rather than a jury of his peers, who, lacking the “local situation,”
might not have “an opportunity to form a judgment of the character of the person
charged with the crime, and also to judge of the credibility of the witnesses.”’ This
could result in not only the accused being unable to properly prepare for his defense,
but also in a jury that would be “interested in his conviction.”*® Stated differently,
Holmes was concerned that the draft Constitution’s jury would not be composed of the
local community, and the jury trial right would not be used for its primary purpose—
handing down the judgment of the defendant’s peers and neighbors.

264. Letter of The Federal Farmer No. XV (Jan. 18, 1788), reprinted in ADDITIONAL
NUMBER OF LETTERS FROM THE FEDERAL FARMER TO THE REPUBLICAN; LEADING TO A FAIR
EXAMINATION OF THE SYSTEM OF GOVERNMENT, PROPOSED BY THE LATE CONVENTION; TO
SEVERAL ESSENTIAL AND NECESSARY ALTERATIONS IN IT; AND CALCULATED TO ILLUSTRATE AND
SUPPORT THE PRINCIPLES AND POSITIONS LAID DOWN IN THE PRECEDING LETTERS, supra note 251,
at 130, 138.
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266. Debates in the Convention of the Commonwealth of Massachusetts on the Adoption of
The Federal Constitution, in 2 THE DEBATES IN THE SEVERAL STATE CONVENTIONS, ON THE
ADOPTION OF THE FEDERAL CONSTITUTION, AS RECOMMENDED BY THE GENERAL CONVENTION AT
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Again, there was minimal discussion of the jury trial right as an individual right.>*
This was in marked contrast to Holmes’s articulation of the traditional individual rights
arising during the “mode of trial,” including the right to counsel, the right of
confrontation, the right against self-incrimination, and the right of cross examination.””

Even the Federalists agreed on the basic notion of the collective jury trial right. In
the Federalist No. 83, Alexander Hamilton discussed the Constitution’s lack of
provision for civil jury trial rights, and comparing it to the criminal jury trial right,
articulated the latter almost entirely in terms of the community: “[T]he security of
liberty is materially concerned only in the trial by jury of criminal cases . . . . [Ejvenin
far the greatest proportion of civil cases, and those in which the great body of the
community is interested, that mode of trial will remain in its full force . . . "
Hamilton thus specifically linked the interest of the community with the right to the
jury trial, whether criminal or civil.

James Madison defined the jury trial right as a right depending primarily on the
need of the local community to proclaim judgment on the alleged wrongdoing.
Responding to the specific criticism that the Constitution did not specify that a jury’s
vicinage, Madison’s argument reinforced the idea that local decision makers were
crucial to the jury trial process, despite his contention that vicinage rights must be
subject to the will of Congress:

It was objected, yesterday, that there was no provision for a jury from the vicinage
... . It might so happen that a trial would be impracticable in the country. Suppose
arebellion in a whole district; would it not be impossible to get a jury? The trial
by jury is held as sacred in England as in America. . . . It is a misfortune in any
case that this trial should be departed from; yet in some cases it is necessary. It
must be, therefore, left to the discretion of the legislature to modify it according to
circumstances. "

Madison’s concern focused mostly on the inability to get a local jury in certain
emergency situations. Notably, though, his understanding of the jury trial right was
remarkably similar to that of the anti-Federalists—not only was the trial by jury
absolutely critical to the creation of the new American nation, but it was also deeply
enmeshed in the right of the community to judge the offense.

Patrick Henry’s response to Madison is illuminating in its fierce defense of the jury
trial as both the backbone of American democracy as well as the great tool of the local
community. Infuriated with Madison’s explanations that the jury trial was fairly
protected in the Constitution, Henry excoriated Madison’s defense of the newly created

269. However, Holmes did seem to grant some aspect of the jury trial right to the accused.
See id.

270. Id. at110-11.

271. THE FEDERALIST NoO. 83, at 432 (Alexander Hamilton) (Garry Wills ed., 1982)
(emphasis added).

272. The Debates in the Convention of the Commonwealth of Virginia on the Adoption of
The Federal Constitution, in 3 THE DEBATES IN THE SEVERAL STATE CONVENTIONS, ON THE
ADOPTION OF THE FEDERAL CONSTITUTION, AS RECOMMENDED BY THE GENERAL CONVENTION AT
PHILADELPHIA, IN 1787, supra note 266, at 537 (emphasis in original) (statement of James
Madison).
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rights of appeal from a jury verdict, claiming it would upset the rule of law as it was
then known.

Particularly incensed about what he saw as the Constitution’s insufficient jury trial
protection, Henry underlined the local, communal aspects of the trial by jury:

Some gentlemen have observed that the word jury implies a jury of the
vicinage . . . . By the bill of rights of England, a subject has a right to a trial by his
peers. What is meant by his peers? Those who reside near him, his neighbors, and
who are well acquainted with his character and situation in life.””

Henry’s statement illustrated both the general understanding of the meaning of the jury
trial right as well as the great fear of any infringements upon it.

The accepted definition of “jury” was a local jury. The trial of one’s peers was
defined as those people who “reside near” the accused—literally, his neighborhood
community, those people who know his character and situation. Henry took pains to
note that the very essence of the jury trial right was to allow those familiar with the
defendant to adjudicate his guilt or innocence. As such, the constitutional failure to
specify vicinage was unacceptable. The right to a jury trial was only properly exercised
when the jury was comprised of the defendant’s intimates, those members of the local
community.

Henry’s concern about the non-local nature of the federal jury was most tellingly
articulated when he compared the federal jury trial right to that of the state of Virginia.
Returning to the definition of vicinage, Henry rejected the constitutional understanding
of the term, supposedly inherent in the word “jury,” as entirely too vague.”’*

Henry’s comparison of the federal jury trial right to the Virginia jury trial right is
important because the Federal Constitution did differ so significantly, in that respect,
from the various state constitutions. In Henry’s eyes, as well as his like-minded
compatriots,”” the federal government’s disregard of the importance of the jury trial
right and insufficient protection of it was not just indicative of the newly reduced
importance of the people but also showed a disregard for the institution of the
community itself. This was a concern distinct from the battle over state and federal
powers.

As Henry warned in his earlier debate with Madison, “The verdict of an impartial
jury will be reversed by judges unacquainted with the circumstances.”?’® In other
words, the debate over the jury trial right was not just state versus federal control, or
the people versus the government, but the community’s will versus the will of the
outsider.

New York’s Ratification Convention, which took place on July 26, 1788, demanded
that a number of amendments be added to the draft Constitution in order to secure that

273. Id. at 579 (emphasis in original) (statement of Patrick Henry).

274. See id. at 57879 (statement of Patrick Henry).

275. Compatriots like William Grayson warned that Article IX, Section 4’s lack of
specificity regarding vicinage undermined its true meaning, which he defined as “that a man
shall be tried by his neighbors.” Id. at 569 (statement of William Grayson).

276. Patrick Henry, Address to the Delegates (June 20, 1788), in 3 THE DEBATES IN THE
SEVERAL STATE CONVENTIONS, ON THE ADOPTION OF THE FEDERAL CONSTITUTION, AS
RECOMMENDED BY THE GENERAL CONVENTION AT PHILADELPHIA, IN 1787, supra note 266, at 540.
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state’s vote.””’ Tellingly, in the list of proposed amendments, the convention
distinguished the collective jury trial right from the bundle of rights commonly
ascribed to the accused.

After articulating the right of habeas corpus, banning unreasonable bail and cruel
and unusual punishment, and detailing the need for a grand jury process as a
preliminary to all criminal trials,””® the New York amendments specified that “such
trial should be speedy, public, and by an impartial Jury of the Country where the Crime
was Committed; and that no person can be found Guilty without the unanimous consent
of such Jury.”?”

Contrast the above description of the jury trial right with New York’s enumeration
of an offender’s rights, which included confrontation, production of witnesses, right to
counsel, and self-incrimination.”® All of these rights pertain and belong to the accused,
from the right of confrontation to the right to counsel to the right against self-
incrimination.

If the right to a jury trial was viewed as belonging to the accused, then logically it
would have been placed in the list of offender’s rights. The separation of the jury trial
right from the individual rights in the New York Ratification Convention provides
further evidence that the former was primarily collective.

The amendments suggested by Maryland’s Ratifying Committee reflected much the
same understanding of the jury trial right. Second on their list of amendments was the
criminal jury trial right, with vicinage assigned to the state, and third was the
establishment of a civil jury right.2®' Neither amendment mentioned the accused.?®?
Only in the proposed Fifth Amendment, discussing civil “trespasses,” did an
individual’s right to a jury trial emerge.”®

The issue of the collective jury trial right was so paramount that the Maryland
committee, after the first seven amendments, placed a paragraph explaining that their
first object was “to secure the trial by jury in all cases, the boasted birth-right of
Englishmen, and their decendants [sic], and the palladium of civil liberty.”**

In all of these amendments, the primary concern was, in the words of Melancton
Smith, “How was the will of the community to be expressed?”?*> Community rights
were the mainstay of the complaints about the draft Constitution, both specifically—

277. See New York Ratification Convention (July 26, 1788), reprinted in FOUNDING
AMERICA: DOCUMENTS FROM THE REVOLUTION TO THE BiLL OF RIGHTS 600604 (Jack N. Rakove
ed., 2006) [hereinafter FOUNDING AMERICA].

278. Id. at 602.

279. Id

280. Id.

281. Address to the People of Maryland (April 21,1788), reprinted in 2 THE DEBATES IN THE
SEVERAL STATE CONVENTIONS, ON THE ADOPTION OF THE FEDERAL CONSTITUTION, AS
RECOMMENDED BY THE GENERAL CONVENTION AT PHILADELPHIA, IN 1787, supra note 266, at 547.

282. Seeid. atl.

283. See id. at 2. The proposed Fifth Amendment secured an individual’s right to a jury trial
as a right of the property owner, not of the trespasser.

284. Id at2.

285. Melancton Smith, Address to the Convention (June 20, 1788), reprinted in THE
ESSENTIAL FEDERALIST AND ANTI-FEDERALIST PAPERS 42, 46 (David Wootton ed., 2003),
available at http://www.constitution.org/rc/rat_ny.htm#msmithO1.
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regarding the jury trial right—and more generally, regarding the people’s
representation in the new republic.?*®

Roger Sherman’s draft amendments to the Constitution, written in the same narrow
time period, are also instructive. Third on his list of amendments was the jury trial
right, which he described as “[n]o person shall be . . . convicted but by the unanimous
verdict of a Petit Jury of good and lawful men Freeholders of the vicinage or district
where the trial shall be had.”**’

In this document, Sherman does not even use “rights” language; instead, he simply
states that an accused can only be convicted by his local community.?®® This can be
contrasted with his second proposed amendment, which discusses in detail the people’s
“natural rights,” including rights of conscience, acquiring property, pursuing happiness,
free expression, peaceful assembly, and governmental redressing of grievances.”* This
separation of the individual rights from the collective jury trial right points to a
different classification than that of the modern day.

6. Jury Trials in the Bill of Rights

By the time the Constitution had been ratified by the necessary nine states, several
bodies had drafted amendments to be inserted in the body of the Constitution, but no
proposal had been made for a declaration of rights.”® After a number of states
provided their drafts of potential amendments, James Madison proposed a bill of rights
to the House on June 8, 1789.”' Madison’s amendments contained a variety of
protections for the criminal jury trial right.

Madison’s proposed changes to the structural provisions of Article III, Section 2,
Clause 3 provided support to the community jury right. In his speech introducing the
amendments in the House of Representatives, Madison proposed striking Article III,
Section 2 entirely, and inserting instead: “The trial of all crimes . . . shall be by an
impartial jury of freeholders of the vicinage, with the requisite of unanimity for
conviction, of the right of challenge, and other accustomed requisites . . . 292

This alteration reflected the deep concern that many had regarding the lack of a
specific vicinage provision. Madison’s revision of the criminal jury trial right signaled
the importance of the local citizenry’s participation in the jury trial process to the
creators of the new American government, as well as recognition that the common
meaning of jury trial right centered on the community.

The discussion in the House over amending the Constitution reflected this as well.
Granted, the House did agree to a provision that looks to modem eyes like an
individual right. Even this language, however, indicates a strong collective
underpinning. The House amendments provided that the accused “shall enjoy” the right

286. See id.

287. Roger Sherman, Draft Amendments (July 21-28, 1789), reprinted in FOUNDING
AMERICA, supra note 277, at 627.

288. See id.

289. Id. )

290. See Framing the Bill of Rights, FOUNDING AMERICA, supra note 277, at 611-12.

291. See James Madison, Speech Introducing Amendments in the House of Representatives
(June 8, 1789), reprinted in FOUNDING AMERICA, supra note 277, at 613, 618.

292. Id.
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to a “speedy and public trial.”** Therefore, whatever individual right the accused
possessed was also subject to a public hearing, in the presence of the community. This
public aspect is not necessarily to the benefit of the accused—after all, a defendant
might prefer to have his trial hidden from prying eyes, the better to pay off the
participants. Importantly, the accused may only “enjoy” this privilege, which seems to
imply something less than complete possession.

Contrast this to Article 10, which stated that the “trial of all crimes . . . shall be by
an impartial Jury of the Vicinage, with the requisite of unanimity for conviction, the
right of challenges, and other accostomed requisites . . . .”>>* The use of the word
“vicinage” was purposeful and used to specifically indicate the district or county, a
legal meaning that was generally understood at the time.”*

Moreover, there was no hesitancy in the language of the amendment. A criminal
trial “shall be” heard by an impartial jury comprised of the local community—phrasing
much more powerful than the weaker “shall enjoy” language provided to the accused.

The Senate, however, would not accept the “local” aspect of the criminal jury right,
despite Madison’s best efforts.”® Article X of the House amendments, concerning
vicinage, was acknowledged only by the reference to “the State and district wherein the
crime shall have been committed,” which was much less robust than what the House
had originally provided.”’

After the proposed amendments were tossed from the House to the Senate to the
House again, the ultimate text of what became the Sixth Amendment listed the
collective jury trial right alongside the traditional rights of the accused.

7. Framing the Sixth Amendment

Despite the jury trial right’s placement in the Sixth Amendment, however, there is
no evidence to show that its meaning suddenly switched from a collective right to an
individual right. The Sixth Amendment states that “the accused shall enjoy the right to
a speedy and public trial, by an impartial jury of the State and district wherein the
crime sh§19l; have been committed, which district shall have been previously ascertained
by law.”

The phrasing of the Sixth Amendment deserves careful scrutiny and analysis. In its
first clause, the Amendment grants the accused the right to a speedy and public trial, a
fairly simple and straightforward proposition.”®® A defendant is entitled to a prompt,
free, and open trial, not one hidden behind closed doors or conducted years later.

293. House of Representatives, Amendments to the Constitution, 1 ANNALS OF CONG. 756
(Joseph Gales ed., 1834).

294. Amendments Proposed by the House of Representatives (Aug. 24, 1789), reprinted in
FOUNDING AMERICA, supra note 277, at 629, 631.

295. See House of Representatives, Amendments to the Constitution, 1 ANNALS OF CONG.
760 (Joseph Gales ed., 1834).

296. See Stanton D. Krauss, The Original Understanding of the Seventh Amendment Right to
Jury Trial, 33 U. RicH. L. REV. 407, 426 (1999) (reviewing AKHIL REED AMAR, THE BILL OF
RIGHTS: CREATION AND RECONSTRUCTION (1998)).

297. Amendments Proposed by the House of Representatives, supra note 294, at 631.

298. U.S. ConsT. amend. V1.

299, Id. cl. 1.
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The second clause of the Sixth Amendment, however, is critical. This clause,
separated out by a comma, denotes the collective nature of the jury trial right: that is,
that the jury must not only be “impartial,” but must be comprised from the “State and
district wherein the crime shall have been committed.”*® In other words, the aspect of
the trial concerning the jury is local and communal, belonging to those men who reside
in the immediate district. The accused has a right to a trial that is speedy and public,
but the jury trial piece is a right reserved to the community.

If the authors of the Bill of Rights had wished to grant the accused the jury trial
right as well, then surely the amendment would have looked more like this: “the
accused shall enjoy the right to a speedy and public JURY trial, drawn from the State
and district wherein the crime shall have been committed.” The fact that the second
passage of the Sixth Amendment separates out the jury aspect of a defendant’s trial
indicates that this right was separate from the rest of the individual rights listed.

Ultimately, what looks to our eyes like a purely individual right would have been
interpreted quite differently when the Bill of Rights was drafted. Popular understanding
of the jury trial right would have unquestionably seen it as a right of the community, no
matter where or how it was inserted into the Constitution.*®' Unlike the contested
definition of vicinage, the jury trial right was solidly interpreted as belonging to the
local community, so much so that its placement within the bundle of defendant’s rights
would not have changed its common public meaning. It was only the passage of time
and habits of careless interpretation that altered the original understanding of the right
to trial by jury.

Why, then, was this collective jury trial right placed in a list of individual rights?
First, a study of the various draft amendments shows that many of the rights which
made it into the Bill of Rights were truncated, shortened, and/or combined with other
rights for brevity’s sake. The Sixth Amendment catalogued all the rights attached to
criminal indictment and trial; it is possible that given the popular understanding of the
jury trial right, adding the right to the rest of the trial rights, whether individual or
collective, was done as a measure of expediency.

Second, it is possible that the jury trial right was added to the list of the individual
rights in the Sixth Amendment as a way to quiet the fears of those (extremely vocal)
Framers who claimed that the new system of government was designed to trample on
individual rights. As Akhil Amar has documented, the Anti-Federalists’ distrust of the
federal legislature’s ability to truly represent the people resulted in their strong focus
on the average person’s right to serve as a juror.>”” The Anti-Federalists were disturbed
at the application of national laws onto the local communities, unadulterated by the
particular needs of that area.’® Thus, adding the jury trial right to the list of individual
rights protected in the Sixth Amendment was likely a gesture to help quiet Anti-
Federalist unrest.

Amar rightly observes that the jury trial right was never “simply and always an
individual right but also an institution of localism and popular sovereignty.”** But the
criminal jury trial right was greater than this. As understood in the colonial and

300. Id. cl. 2.

301. See supra Parts I11.A-B.

302. See AMAR, supranote 8, at 11.
303. Seeid.

304, Id at 106.
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Revolutionary era, the jury trial right was envisioned primarily as a local, community-
based right with little thought given to the rights of the defendant.

As Amar notes, the actions of the American jury “were expected to be informed by
community values™*—thereby not only allowing the community the specific right of a
public trial, but also ensuring that the populace could retain their role as local arbiters
of punishment. Additionally, the ability to participate in a criminal jury trial provided
representation and voice on a variety of different levels.

Finally, the right of the accused to a “public” trial was also a nod to the rights of the
local community—the public, expressive aspect of the right was a way that the local
community was formalized into the Constitution. The right to a jury trial, then, had
both expressive and moral significance, allowing the average citizen a way to
contribute to the politics of the local as well as a greater national polity simultaneously.

Accordingly, the right to a jury trial, despite its location in the collection of
defendant’s rights articulated in the Sixth Amendment, was never anything but an
integral right of the community. This new historical understanding requires us to
reconsider how easily we allow the collective jury trial right to be ameliorated in our
current world of bench trials, plea bargaining, and guilty pleas.

D. Erosion and Decline

The fidelity to the community’s role in the right to a jury trial began to waver as the
eighteenth century turned into the nineteenth. Jury trials came increasingly under
judicial control.>® Juries lost their right to decide the law, and their role in deciding the
facts became increasingly restricted.

Nonetheless, juries were still performing their typical mediating functions well into
the latter parts of the nineteenth century.’”’ In his masterwork Democracy in
America,*® Alexis de Tocqueville marveled at the primacy of the jury as an essential
aspect of America’s democratic experiment. Recognizing that the jury had great
influence on “the destinies of society at large,”*® Tocqueville liked the American jury
trial because it placed “the real direction of society in the hands of the governed, or of
a portion of the governed, and not in that of the government.”'® Loosely decoded,
Tocqueville admired how the jury trial gave control to the people.

Tocqueville’s discussion of the civil jury trial, however, is where he truly developed
the special role of the jury as a community and representative body. Discussing the jury
trial as a tool of the people, Tocqueville contended that “the jury contributes
powerfully to form the judgment and to increase the natural intelligence of a people; . .
. [i]t may be regarded as a gratuitous public school.”"'

Tocqueville’s appreciation of the jury trial was entirely predicated on the benefits
that resounded to the community. As he noted, although he was unsure whether the jury

305. Id. at 88-89.

306. See Pole, supra note 89, at 134,

307. Seeid.

308. 1 ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA (Francis Bowen trans., Alfred A,
Knopf, Inc. 4th prtg. 1948) (1835).

309. Id. at 282.

310. Id.

311. Id. at 285.
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was a useful tool to those being judged, he was “certain it is highly beneficial to those
who judge them.”'> Tocqueville was greatly impressed with the jury’s ability to be
“the voice of the community represented by that institution.”!?

The idea that jury trial rights meant community rights held sway until at least the
mid-nineteenth century. Even after this time, state supreme courts continued to hold
that trial-less procedures, such as guilty pleas, were unconstitutional because they took
away the community’s right to adjudicate the offender’s guilt and punishment.>"* For
example, in 1865 the Tennessee Supreme Court reversed a guilty plea with the
admonishment that a public trial could not “be defeated by any deceit or device
whatever.™"?

As the nineteenth century hastened towards the twentieth, however, the role of the
jury trial began to diminish. The climbing number of felonies in both the state and
federal arenas, combined with the increasing length of trials and complexity of
evidentiary rules, has resulted in many fewer jury trials and a great many more guilty
pleas. The twenty-first century has only exacerbated this trend, with approximately
ninety-five percent of all criminal indictments adjudicated through guilty pleas.'®

Our current diminishment of the jury’s role, however, does not change the original
meaning and practice of the jury trial right. Ultimately, a textual-historical analysis of
original sources from the Colonial era through the Constitutional ratification period
strongly indicates that the right to a jury trial was collective. The jury trial right,
particularly the criminal jury trial right, was almost entirely predicated on validating
the community’s right to propound moral judgments on local citizens, and little
concerned with the defendant’s individual rights and liberties.

As such, this should have profound effects on how we view the criminal jury trial
right today. Although twentieth-century courts have assigned the jury trial right almost
exclusively to defendants,”'” there is no reason why the rights of the community could
not be taken into consideration as well. Accordingly, in Part IV I focus on the bench
trial as a relatively simple test case for how it might look to apply a collective jury trial
right to our modern-day criminal procedures.

IV. APPLYING THE COLLECTIVE JURY RIGHT TO THE BENCH TRIAL

Returning some of the criminal jury trial right back to the community would serve a
variety of purposes. First, and most obviously, restoring some measure of the jury trial
right to the local community would follow the original meaning, both as understood in
the eighteenth century and as formalized into the Bill of Rights. As I have discussed

312. M

313. Id. at 286.

314. See Adam H. Kurland, Providing a Federal Criminal Defendant with a Unilateral
Right to a Bench Trial: A Renewed Call to Amend Federal Rule of Criminal Procedure 23(a),
26 U.C. DAvis L. Rev 309, 320 (1993).

315. DAvIDJ. BODENHAMER, FAIR TRIAL: RIGHTS OF THE ACCUSED IN AMERICAN HISTORY 86
(1992).

316. See Ron Wright, Trial Distortion and the End of Innocence in Federal Criminal
Justice, 154 U. PA. L. REv. 79, 90-91 (2005).

317. See Patton v. United States, 281 U.S. 276 (1930) (assigning jury trial right to
defendant).
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above, since the Supreme Court has grounded much of its sentencing jurisprudence on
the historical rights of the community, the original meaning of the jury trial right has
renewed import, particularly in the area of sentencing.

One way to exercise the collective jury trial right today is to eliminate bench trials.
Bench trials occupy an odd middle ground in the realm of the jury trial right. Neither a
full waiver of the jury trial, such as a guilty plea, nor a carefully regulated criminal
procedure such as a full jury trial, the bench trial is a strange animal, neither fish nor
fowl. Accordingly, it deserves reevaluation under a theory of community jury rights.

In discussing bench trials, the Supreme Court itself noted that jury trial waivers
were “isolated instances” and “clear departures from the common law.”'® Until 1827,
the English common law gave no other option but jury trial to criminal defendants.?"

Following the adoption of the Constitution, bench trials were virtually unknown.
Justice Story, while sitting on a Massachusetts case, contended that trial by jury was
the only permissible method of trial **° State courts, in interpreting their own
constitutions, expressed similar views. !

The Supreme Court originally expressed the view that the Constitution made jury
trial the exclusive method of determining guilt in all federal criminal cases, ** although
it ultimately held that a defendant “may forego™ a jury trial with the express consent of
the government and the court.’”® Notably, “trial by jury has been established by the
Constitution as the normal and . . . preferable mode of disposing of issues of fact in
criminal cases.”>* Additionally, courts, including the Supreme Court, have held that
there is no constitutional right to a bench trial *?*

It is highly unlikely that anyone in the eighteenth century ever envisioned the
modern bench trial.*?® In an era when guilty pleas were themselves uncommon, the idea
of the accused waiving his right to a jury of his peers in favor of a judge would have
been unthinkable and assumed profoundly undemocratic. Today, although bench trials
are common, they are fraught with problems, both practical and constitutional.

The harms and losses created by the bench trial procedure have not been adequately
addressed by the array of rights ascribed to defendants. Such concerns include the trial
court’s unappealable power to grant or deny bench trial requests; the fiction that a
court can simultaneously inhabit the role of judge and jury; the use of bench trials as
formalized plea deals where the defendant will not plead guilty but the defense
counsel, prosecution, and court agree on punishment and sentence; the democratic
deliberation and improved decision making that jury trials provide; and the recently

318. Singer v. United States, 380 U.S. 24, 26 (1965).

319. Id at28.

320. United States v. Gibert, 25 F. Cas. 1287, 1294 (C.C.D. Mass. 1834) (No. 15,204).

321. Singer,380U.S. at 32 n.6.

322. See Thompson v. Utah, 170 U.S. 343, 354-55 (1898).

323. Patton v. United States, 281 U.S. 276, 298 (1930). The Court noted that “the
maintenance of the jury as a fact-finding body in criminal cases [has] such importance and has
such a place in our traditions.” Id. at 312.

324. Singer, 380 U.S. at 35 (citation omitted) (internal quotation marks omitted).

325. See, e.g., id. at 36; Gannett Co. v. DePasquale, 443 U.S. 368, 416 (1979).

326. See Langbein, supra note 73, at 269 (noting that “In America, where the judiciary's
association with the excesses of English colonial administration had led the framers to make jury
trial a constitutional right, bench trial was all the harder to envision™).
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acknowledged acquittal gap between federal bench trials and federal jury trials.*?” All
of these concerns about bench trials, combined with the original, historical
understanding of the jury trial right, give good reason to eliminate, or at least
substantially reduce, the use of the procedure.

Relying on bench trials instead of using the traditional jury trial not only completely
cuts off the community’s right, but also eliminates any public expressive aspect of
criminal justice.’”® The public trial aspect of the criminal jury trial right reflects that
“[w]hat transpires in the court room is public propetty.”329 This public facet was “an
inescapable concomitant of trial by jury, quite unrelated to the rights of the
accused.”*°

Both Hale and Blackstone recognized that the public, communal nature of jury trial
was essential, and each framed it not in terms of individual liberties but as part of the
effectiveness of the common law trial process.”®' Indeed, one of the first jury trial
provisions appearing in colonial America framed it as a public, community right, not
one of the accused: :

That in all publick courts of justice for tryals of causes, civil or criminal, any
person or persons . . . may freely come into, and attend the said courts, and hear
and be present, at all or any such tryals as shall be there had or passed, that justice
may not be done in a corner nor in any covert manner . . . 3%

Unquestionably, “there is a societal interest in the public trial that exists separately
from, and at time in opposition to, the interests of the accused.”**

Bench trials also provide the wrong view of “justice” to the accused, making it seem
as if it is entirely the state, and not the community, that is handing down punishment.
By contrast, jury trials, where the representatives of the local community literally
pronounce a sentence, reflect “the notion, deeply rooted in the common law, that
justice must satisfy the appearance of justice.””** Stated differently, justice cannot be
just if not handed down by the defendant’s peers and fellow community members.

327. See Nancy J. King, David A. Soulé, Sara Steen & Robert R. Weidner, When Process
Affects Punishment: Differences in Sentences After Guilty Plea, Bench Trial, and Jury Trial in
Five Guidelines States, 105 CoLuM. L. REV. 959, 968—69 (2005).

328. See Inre Oliver,333 U.S. 257, 270 n.24 (1948) (recognizing that the public aspects of
trial provide various benefits to the community (citation omitted)); see also Gannert, 443 U.S. at
383 (noting that “great public interest in jury trials as the preferred mode of fact-finding in
criminal cases” is one of the reasons why a defendant, standing alone, may not waive a jury trial
(citation omitted)).

329. Craig v. Harney, 331 U.S. 367, 374 (1947).

330. Gannert, 443 U.S. at 419 (Blackmun, J., dissenting).

331. Id at421.

332. Concessions and Agreements of West New Jersey, 1677, ch. XXIII, in 1 THE BILL OF
RIGHTS: A DOCUMENTARY HISTORY 129 (Bernard Schwartz ed., 1971) (unusual spellings in
original).

333, Gannett, 443 U.S. at 427 (Blackmun, J., dissenting).

334. Levine v. United States, 362 U.S. 610, 616 (1960) (citation omitted) (internal quotation
marks omitted).
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Moreover, the handing down of justice must be done openly, in the public sphere, to
maintain the “confidence of the public in judicial remedies.”**

Taking all of these bench trial irregularities into account, and keeping in mind the
concern that a juryless trial would have originally created, it may be time to consider
eliminating the bench trial altogether—or at least severely curtailing the bench trial to a
very limited set of circumstances. To give support to this proposition, below I sketch
five major problems with bench trials as they currently stand, all of which give
additional reasons to eliminate—or sharply limit—the criminal bench trial.

A. The Power Shift to the Trial Judge

One common complaint against the bench trial is that it gives too much power to the
trial court to decide whether the offender is permitted to have the bench trial in the first
place.**® The individual judge, and sometimes the prosecution as well, must approve of
the request.’*’ Considering the deep concern possessed by the Founders over any
power but the local community judging an offender, it is ironic that we have now so
ameliorated this collective right that it is often a single person who decides whether the
accused may dispense with the jury.

The need for approval from both the judiciary and the prosecutorial arms of the law
is one reason why the bench trial, as seen from the vantage of the collective jury trial
right, is deeply problematic. With a bench trial, the consideration of judgment is twice
removed from the imprimatur of the community—first by the agreement of the
prosecution, and then by the agreement of the court,

Moreover, scholars have recently called the legal fiction that a judge can
simultaneously inhabit the judicial and jury role without prejudice to the defendant into
question.*® The few empirical studies that have measured the trial judge’s ability to
disregard evidence have shown that judges have just as much difficulty with this as
jurors.*® Thus the proposition that judges can simultaneously be neutral arbiter and
fact-finder—a cornerstone belief of the bench trial—rests on shaky grounds.

335. Gannets, 443 U.S. at 429 (Blackmun, J., dissenting).

336. In New York, the court must approve a defendant’s request for a bench trial. N.Y.
CriM. ProC. Law § 320.10(2) (McKinney 2002).

337. E.g.,FEDp.R. CRM. P. 23(a) (providing that a criminal defendant may elect to be tried
by the court rather than a jury, but that the court must “approve” the request and the government
must also “consent”).

338. See Andrew J. Wistrich, Chris Guthrie & Jeffrey J. Rachlinski, Can Judges Ignore
Inadmissible Information? The Difficulty of Deliberately Disregarding, 153 U.PA.L.REv. 1251
(2005); see also Jennifer L. Mnookin, Response, Bifurcation and the Law of Evidence, 155 U.
PA. L. REv. PENNUMBRA 134, 136 (2006), http://www.pennumbra.com/responses/12-
2006/Mnookin.pdf (questioning a judge’s ability to fully set the evidentiary value of an
excluded piece of evidence at zero).

339. See Wistrich et al., supra note 338, at 1323 (“Judges are indeed human,; like jurors, they
are often unable to ‘close the [v]alves of [their] attention.’” (citation omitted)).
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B. Bench Trials as Surreptitious Plea Deals

Another problem with bench trials is their occasional use as unofficial, formalized
plea deals. Unlike Alford pleas,”® where the defendant pleads guilty but does not admit
to wrongdoing, the bench trial as unofficial guilty plea most often takes place when the
accused does not wish to plead guilty, but defense counsel, the prosecution, and the
trial court agree on the offender’s punishment and sentence. In this situation, the
accused is seemingly given “his day in court,” but the end result is preordained, often
without the knowledge of the actual defendant. This kind of backroom “justice”
entirely violates both the defendant’s and the community’s right to a jury trial, and is
what the right to a jury trial was intended to prevent.

C. The Bench Trial Acquittal Gap

Despite popular ideas about nullifying juries, it is judges who are more likely to
acquit defendants than their popular counterparts. Recent empirical evidence has
shown an acquittal gap between federal judges and federal juries, with courts more
likely to acquit than juries.**' Although defense lawyers may applaud this development,
it is worrisome that the federal judiciary acquits offenders at a statistically significant
higher rate, considering that judging wrongdoers was originally marked out as a role
exclusively for the local community.

Given the history of the jury trial right as a tool to express the collective imprimatur,
the continued use of the federal bench trial is troubling in light of new studies.
Although a case for bench trials can potentially be made in extremely complicated
white-collar criminal cases, the anti-democratic ramifications of having the federal
judiciary make determinations of guilt or innocence are severe.

D. Democratic Deliberation and Improved Decision Making

A variety of arguments supports privileging the decision-making abilities of juries
over judges. Studies have shown that the decision-making processes of judges and
juries are remarkably similar,** but only juries provide the democratic deliberation so
critical to the workings of our democracy.

Forty years ago, Harry Kalven noted how the jury, as a group of twelve, made better
decisions than a single judge: “The distinctive strength and safeguard of the jury
system is that the jury operates as a group. Whether twelve lay heads are better than
one judicial head is still open to argument, but it should be recognized that twelve lay

340. See North Carolina v. Alford, 400 U.S. 25, 37 (1970) (“An individual accused of crime
may voluntarily, knowingly, and understandingly consent to the imposition of a prison sentence
even if he is unwilling or unable to admit his participation in the acts constituting the crime.”).
Alford pleas themselves have recently come under attack. See Stephanos Bibas, Harmonizing
Substantive-Criminal-Law Values and Criminal Procedure: The Case of Alford and Nolo
Contendere Pleas, 88 CORNELL L. REv. 1361 (2003).

341. See Andrew D. Leipold, Why Are Federal Judges So Acquittal Prone?, 83 WAsH. U.
L.Q. 151 (2005).

342. See Jennifer K. Robbennolt, Evaluating Juries by Comparison to Judges: A Benchmark
for Judging?, 32 FLA. ST. U. L. REV. 469, 487 (2005).
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heads are very probably better than one.”343 This is so because rigidity sometimes
comes on the heels of familiarity: “experts’ prior knowledge and automated thinking
can cause inflexibility.”>*

In addition, the very action of serving on a jury creates democratic deliberation, a
process that is useful to both the individual citizen and the country as a whole. As
scholars have noted, by its very inclusivity of all citizens, democratic deliberation
provides “a sense of political purpose on the participants. By engaging ordinary
citizens in government, deliberative democracy gives these citizens confidence about
their ability to influence political decisions and thus increases their willingness to
participate in politics even after the end of their jury service.”** Therefore, not only do
juries enhance democratic decision making, but they also can provide a superior
quality of decision than a judge.

E. Bench Trials and Complex Criminal Cases

The most common argument for bench trials is the alleged need for the trained
minds and greater experience of judges in complex litigation.** But does this really
bear out in criminal cases? ‘

First, although there are some complex criminal cases, the need for bench trials is
comparatively less in the average criminal case. The average criminal case that goes to
trial is not a patent case, nor one involving the intricacies of high technology, intensive
securities law, or prescription drug side effects. Instead, the most complicated cases
likely to be tried in criminal court involve either RICO or DNA evidence—areas that
most jurors can comprehend and successfully apply the law. Finally, recent empirical
studies have shown that even in complex business cases, juries often add value to
dispute resolution—contrary to a widespread perception about their alleged
inadequacies.’’

Additionally, the empirical research measuring judge versus jury comprehension of
complex trials does not fall squarely in the judiciary’s favor. There have been no
studies that actually prove judges are better than juries in evaluating evidence, despite

343. Harry Kalven, Jr., The Dignity of the Civil Jury, 50 VA. L. REv. 1055, 1067 (1964); see
also Phoebe C. Ellsworth, Are Twelve Heads Better Than One?, LAW & CONTEMP. PROBS.,
Autumn 1989, at 205.

344. Barbara A. Spellman, Response, On the Supposed Expertise of Judges in Evaluating
Evidence, 156 U. Pa. L. REv. PENNUMBRA 1, 8 (2007),
http://www.pennumbra.com/responses/03-2007/Spellman.pdf.

345. Jenia lontcheva, Jury Sentencing as Democratic Practice, 89 VA. L. REv. 311, 342
(2003).

346. But see Louis Harris and Assocs., Inc., Judges’ Opinions on Procedural Issues: A
Survey of State and Federal Trial Judges Who Spend at Least Half Their Time on General Civil
Cases, 69 B.U. L. REv. 731, 747 (1989) (finding that a slight majority of judges did not favor
limiting jury participation even in large, complex civil litigation cases).

347. E.g., Theodore Eisenberg & Geoffrey P. Miller, Do Juries Add Value?: Evidence from
an Empirical Study of Jury Trial Waiver Clauses in Large Corporate Contracts (Corell Law
School Legal Studies Reseach Paper, Paper No. 06044, 2006), available at
http://papers.ssrn.com/sol3/papers.cfin?abstract_id=946465.
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the general belief that judges are superior.>*® As one scholar has noted, “There is no
good reason to conclude that, by virtue of qualities, training, or experience, trial judges
should be considered experts at weighting evidence or at fact-finding.”**’ Moreover,
some scholars argue that given the uncertainty as to who is better at fact-finding, juries
may be preferable to judges for policy reasons.**® Combined with the historical and
democratic arguments for a jury trial, it is hard to justify the continued use of bench
trials.

What would we lose if, as a measure of a fuller understanding of the jury trial right,
we severely limited the use of bench trials? Obviously the criminal justice system
would lose some efficiency—although not much, since the vast majority of criminal
indictments end in guilty pleas. True, it would reduce the choices available to the
defendant, but since the real pressure comes between pleading guilty or going to
trial,**" the effect would not be so great. On the positive side of the ledger, curtailing
the use of bench trials would vindicate the community’s right to decide upon the
offender’s moral blameworthiness without taking much away from the bundle of rights
we currently assign to the accused. If moderation is all, then perhaps this would be an
acceptable compromise.

CONCLUSION

This new understanding of the meaning of the criminal jury trial right raises a host
of questions. First, how can the jury trial right be potentially shared with the
community without diminishing the rights assigned to the accused or entirely
disaggregating our current system of criminal justice? Could a defendant’s request for
a bench trial be countered by the people’s right to a jury trial? What might this mean to
the fate of peremptory challenges? Finally, in a world of guilty pleas, how might a
collective jury trial right be applied?

I call into question our standard understanding of the original meaning of the right
to a jury trial. I also suggest that the Supreme Court’s recent attempts to strengthen the
jury trial right, based on the people’s historical right to determine all punishment, has
greater textual and historical warrant than previously supposed. Obscured by over a
century of misunderstanding, it is time for the collective jury trial right to once again
come into its own.

348. Cf. Frederick Schauer, On the Supposed Jury-Dependence of Evidence Law, 155 U. PA.
L.REV. 165, 189 (2006) (expressing the need for more experiments on judge and jury behavior).

349. Spellman, supra note 344, at 6-7. As Spellman further explains, “trial judges can sit
through hundreds of cases and never do the focused study or have the fast reliable feedback
necessary for developing expertise.” Id. at 7.

350. E.g., Paul H. Robinson & Barbara A. Spellman, Sentencing Decisions: Matching the
Decisionmaker to the Decision Nature, 105 CoLuM. L. REv. 1124, 1138-46 (2005).

351. Although I do not have the space to address it here, I believe that a fully recognized
collective jury trial right would mandate major procedural changes in guilty pleas and plea
bargaining. I hope to explore this issue, along with the others raised in the Conclusion, in my
next piece.



