








PRIVA TIZING LABOR LAW

implications, most likely in a circumstance in which the remedial issue is not addressed
either in the parties' agreement nor in the case law of the NLRB.

A. Arbitral Interpretation of Neutrality Provisions

In the absence of a neutrality agreement, both the First Amendment and the explicit
language of Section 8(c) of the NLRA afford employers broad rights to communicate
anti-union messages to employees in a variety of ways. 83 Substantively, the employer
is free to disparage the union to whatever extent it wishes, including making false
claims, so long as the employer's message contains no promises or threats. 84

Procedurally, the employer is free to hold unlimited numbers of mandatory meetings
on company time, to distribute literature to employees at work and mail it to their
homes, to communicate by telephone and e-mail, and to have its supervisors express
anti-union messages in individual conversations with employees.85 When an employer
enters into a neutrality agreement with a union, it is waiving some or all of these
communicational rights. While I have so far addressed neutrality agreements
generically, as if they all restricted employer communications to the same extent,
individual agreements as the product of separate negotiations place varying levels of
restriction upon the content and form of employer communications.

Researchers Adrienne E. Eaton and Jill Kriesky collected 118 neutrality/card check
agreements and observed considerable variety in the substance of the neutrality
provisions. They included (1) a pledge of "neutrality" without further definition; (2)
neutrality definitions that allowed employers to communicate "facts" to employees,
sometimes only in response to inquiries; (3) a prohibition on the employer
communicating opposition to the union; (4) an obligation for the employer to
communicate to employees that it welcomed their choice of a representative; (5)
prohibitions on the employer attacking or demeaning the union; (6) obliging the
employer only to strive to "create a climate free of fear, hostility, and coercion;" (7)
obliging the employer to campaign in a "positive" manner or to keep its comments
"pro-company;" and (8) stating in varying levels of detail that the employer would not
make any statements regarding potential effects of unionization. 86 Some contracts
released employers from their neutrality pledge if the union failed to abide by a
contractual obligation not to attack the employer. 87

Some agreements placed explicit restrictions on the employer's means of
communication. The researchers found contracts that precluded (1) one-on-one
meetings; (2) captive audience meetings; (3) communicating in writing or by telephone

83. NLRA, § 8(c), 29 U.S.C. § 158(c) (2000); NLRB v. Gissel Packing, Inc., 395 U.S. 575
(1969). For the text of Section 8(c), see supra note 44.

84. Midland Nat'l Life Ins. Co., 263 N.L.R.B. 127, 129-30 (1982).
85. See generally THE DEVELOPING LABOR LAW, supra note 1; GORMAN & FINKIN, supra

note 1.
86. Eaton & Kriesky, supra note 4, at 47. See also, AFL-CIO, BARGAINING TO ORGANIZE

REFERENCE MANUAL 35-38 (2000) (providing sample neutrality language from union-
management contracts).

87. Eaton & Kriesky, supra note 4, at 53.
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with employees about the organizing drive; and (4) employers questioning employees
about union activities or membership. 88

While the union's objective in these agreements is to restrict the employer's
behavior, often employers are able to gain in exchange a waiver of some union rights
or an imposition of additional restrictions upon the union beyond those required by
law. Three-quarters of the agreements examined by Professors Eaton and Kreisky
placed some limit on union behavior. 89 The most common was an agreement not to
attack management. 90 Less common provisions required the union to notify the
employer when commencing a specific campaign or to require that the campaign be
conducted within a specified time period.9 '

Neutrality agreements may also afford union organizers affirmative rights to
communicate with employees beyond those required by the NLRA. Professors Eaton
and Kreisky found that in more than a third of the contracts they collected unions were
afforded broader access to lists of employees than required by law,92 under which there
is no obligation to provide lists to facilitate the collection of authorization cards and
under which lists need only be provided very late in an organizing campaign just
before a scheduled election. 93 While the NLRA substantially limits the access of union
organizers to an employer's property for the purpose of communicating with
employees, 94 Eaton and Kriesky found that about two-thirds of the neutrality
agreements they studied gave the union physical access to the employer's property. 95

Not surprisingly, the researchers also found that the text of the neutrality obligations
gave rise to disputes between the parties that were presented to arbitrators, particularly
when contracts included only general language or when they preserved for the
employer some opportunity to communicate. 96

A review of requests for arbitration under contract provisions for employer
neutrality and union access reveal that the issues raised are largely ones that would
never be addressed by the NLRB because they concern contract rights and prohibitions
that exceed those established by statute. In SEIU v. St. Vincent Medical Center, the
union sought arbitration of a claim that the employer's campaign communications had
violated a provision requiring the parties' communications to be limited to "that which
is factual. 97 In another case, the arbitrator had to determine whether the employer had
violated its contractual obligation to "send" the employees a letter explaining the
employer's neutrality (the specific content of which was an attachment to the parties'
agreement) when the employer read the letter to the employees rather than mailing it.98

88. Id. at 48.
89. Id.
90. Id.
91. Id.
92. Id. Examples of contract language requiring early provision of lists of employees

appear in AFL-CIO, supra note 86, at 43-44.
93. Excelsior Underwear, Inc., 156 N.L.R.B. 1236, 1239 (1966).
94. Lechmere, Inc. v. NLRB, 502 U.S. 527, 532-34 (1992).
95. Eaton & Kriesky, supra note 4, at 48. Examples of contract language affording unions

access to employer property appear in AFL-CIO, supra note 86, at 40-42.
96. Eaton & Kriesky, supra note 4, at 47.
97. SEIU v. St. Vincent Med. Ctr., 344 F.3d 977, 980-81 (9th Cir. 2003).
98. Alton Machine Works, 122 Lab. Arb. Rep. (BNA) 1801, 1802-04 (2006) (Heggie,
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In Yale-New Haven Hospital, the arbitrator had to determine, among other things, the
meaning of a contractual prohibition against conducting "mandatory meetings" with
employees when the employer labeled meetings as voluntary and the union claimed
that they were, as a practical matter, mandatory. 99 In that extraordinary case, the
arbitrator, over a nine-month period, submitted decisions on eighty-one different
claims by the parties that the other side had violated their organizing agreement.' 

In Alden North Shore, an arbitrator issued a forty-five-page-long award addressing
numerous issues. 10' They included whether the employer had violated a provision
requiring the employer to afford union representatives "reasonable access to
Employees on company property during reasonable times;"' 0 2 whether the employer
had a reasonable justification for the delay in furnishing a list of employee names and
addresses; whether the employer's neutrality obligation was breached by increasing
employee wages during the organizational campaign; and whether it was breached by
suggesting in campaign literature that union representation would have no effect on
pay, benefits, and job security, and that selecting a union representative posed potential
risks with lasting adverse consequences for employees and their families. 103

In Dana Corp., an automobile parts manufacturer agreed that it would remain
neutral in the UAW's organizing campaign, but reserved the rights to communicate
"not in an anti-UAW manner, but in a positive pro-Dana manner" and "to speak out in
any manner appropriate when undue provocation is evident in an organizing
campaign. ' 1°4 The arbitrator there found that although the union's handbills might
have constituted "provocation," they did not rise to the level of "undue provocation"
that would allow the employer to respond in an "anti-UAW manner."', 0 5

At a manufacturing plant, the parties had mutually agreed that organizational
campaigns would be "conducted in a manner free of harassment, which does not
misrepresent to employees the facts and circumstances surrounding their employment
and in a manner which does not demean either the Company or the Union as an
organization nor their respective representatives as individuals," and that all
campaigning would be "fair, factual, non-coercive, free from manipulation, and
respectful of the other party."'1 6 The arbitrator there found that the employer had
violated its obligation not to demean the union by sending a letter to its employees
stating that the most effective way to address employee concerns was to "talk
honestly" rather than have the union. 107

When an arbitrator is interpreting ambiguous contract provisions, such as those
regarding the scope of permissible communications or union rights of access to
employees during an organizational campaign, the arbitrator is strictly a creature of
contract, with authority from and direct responsibility to the contracting parties. The

Arb.).
99. Yale-New Haven Hospital, slip op. at 1-2 (2007) (Kem, Arb.), DAILY LAB. REP. (BNA),

A- 13 (Oct. 26, 2007), http://op.bna.com/dlrcases.nsf/r?Open=vros-78btxa.
100. Id. at 4.
101. Alden N. Shore, 120 Lab. Arb. Rep. (BNA) 1469 (2004) (Malin, Arb.).
102. Id. at 1497.
103. Id. at 1496-1503.
104. Dana Corp., 76 Lab. Arb. Rep. (BNA) 125, 126 (1981) (Mittenthal, Arb.).
105. Id. at 130-31.
106. Timiken Co., 119 Lab. Arb. Rep. (BNA) 306, 308 (2003) (Duff, Arb.).
107. Id. at 311-12.
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arbitrator has no responsibility to the employees directly affected by the contract, nor,
by definition, does the union that negotiated the agreement have the legal right to serve
as the employees' representative. As a union's duty of fair representation to employees
arises only when the union has the exclusive right to represent those employees, 108 the
union also has no legal obligation to represent the interests of individual employees,
either in negotiating the terms of the neutrality agreement or in presenting the union's
position in arbitration. Nor does the arbitrator have the institutional competence or any
obligation to render awards that are consistent with national labor policy. Indeed, even
if the arbitrator desired guidance from the NLRB on how to approach particular
questions, such as whether any presumptions should operate in interpreting ambiguous
language regarding restrictions on communications, no such guidance would be
available because the NLRB has not articulated any law governing the interpretation of
neutrality agreements. The effect of such privatized decisionmaking is that arbitrators,
by default, are making fundamental national labor policy with regard to such questions
as the nature of appropriate campaigning and the extent of information appropriate for
employees to hear, or not to hear, before making decisions about whether they wish a
union to serve as their exclusive representative.' 09

B. Arbitral Interpretation of Card Check Provisions

We have seen that an arbitrator interpreting neutrality provisions in an organizing
agreement is asked to go beyond any publicly-defined labor law to place new
limitations upon employer conduct and grant new rights to unions. In contrast, an
arbitrator implementing card check provisions of an organizing agreement is asked
precisely to follow previously articulated labor law, but in a context in which the
procedural mechanisms necessary to do so may not be appropriate or available, and
where the legal doctrines may not be appropriate to apply because of the altered
context.

It is possible that an arbitrator undertaking a card check to determine a union's
majority status might be assuming a responsibility no more demanding than counting
the cards and determining if they constitute a majority of the employees in the
appropriate bargaining unit. "10 For the task to be so limited, however, the parties must

108. Steele v. Louisville & Nashville R. Co., 323 U.S. 192, 200-01 (1944).
109. This critique of arbitrators assuming the authority to decide representation issues

parallels Circuit Judge Harry T. Edwards's contractual waiver theory articulated in his academic
and judicial writing. See Hammontree v. NLRB, 925 F.2d 1486, 1501-03 (D.C. Cir. 1991)
(Edwards, J., concurring); Harry T. Edwards, Deferral to Arbitration and Waiver of the Duty to
Bargain: A Possible Way Out of Everlasting Confusion at the NLRB, 46 OHIo ST. L.J. 23
(1985). Under that theory, arbitrators have the authority to determine statutory rights of
individuals only if the union agreeing to the arbitration is already the employees' exclusive
representative and the statutory rights at issue are those that an exclusive representative is
empowered to waive on behalf of those it represents. Judge Edwards also notes that the
employees' right to select a bargaining representative is non-waivable. See Hammontree, 925
F.2d at 1502; Edwards, supra, at 30.

110. Having a neutral party determine majority status by comparing signed cards to a list of
employees in the bargaining unit is designed to insulate an employer from a violation of Section
8(a)(2) of the NLRA, 29 U.S.C. § 158(a)(2) (2000), which makes it unlawful for an employer to
grant exclusive representative status to a union that lacks majority status, and to insulate a union
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not have placed in dispute any of a wide range of issues that potentially underlie the
question of majority status. Majority status could rest on determining such matters as:
(1) the appropriate bargaining unit; (2) whether specific persons are "employees"
entitled to be included in the bargaining unit; (3) whether authorization cards are too
stale to be counted; (4) whether individual cards are invalid because they were signed
as the result of misrepresentation; (5) whether specific cards are invalid because they
were solicited by supervisors; (6) whether certain cards are invalid because they were
signed as a result of coercion; and (7) whether particular cards were effectively
withdrawn by employees after signing.

The definition of appropriate bargaining units is often hotly contested between
unions and employers because it can determine whether a union will be able to
establish majority status at all."' Often, employers seek to define units as large as
possible or include employee groups thought to be more hostile to organization in
efforts to make the union's organizational task that much more difficult. The NLRA
grants the NLRB broad discretion in defining bargaining units by imposing only a few
limited prohibitions and only the most general affirmative direction. 12 The NLRB has
promulgated only a single narrow regulation on bargaining unit definition"' but
decided a large body of case law articulating bargaining unit definition principles. 14

The case law is, however, less than clear because courts have sometimes imposed
conflicting approaches to bargaining unit definition" 5 and because many of the

from violation of Section 8(b)(1)(A), 29 U.S.C. § 158(b)(1)(A) (2000), which makes it unlawful
for a union lacking majority status to accept exclusive representation. ILGWU v. NLRB
(Bemhard-Altmann Texas Corp.), 366 U.S. 731 (1961).

111. Although bargaining unit definition issues may be presented to some arbitrators
implementing neutrality/card agreements, in other cases, the terms of the contract between the
union and the employer may unambiguously stipulate the scope of the bargaining unit in which
the union's majority is to be determined. It is not inconsistent with federal labor policy for an
employer and a union to be afforded considerable discretion to define a bargaining unit
consensually. The NLRB grants its regional directors authority to approve bargaining unit
definitions stipulated by the parties so long as the Board would "arguably ... find the unit
appropriate." NATIONAL LABOR RELATIONS BOARD, CASEHANDLING MANUAL, PART Two -
REPRESENTATION PROCEEDINGS, § 11084.2, available at
http://www.nlrb.gov/Publications/Manuals/r_-_casehandlingmanual-(II).aspx.

112. The NLRA directs the NLRB in determining the appropriate bargaining unit "to assure
to employees the fullest freedom in exercising the rights guaranteed by this subchapter," 29
U.S.C. § 159(b) (2000), and those rights include not only the right to participate in union
activities but also the right to refrain from such participation. 29 U.S.C. § 157 (2000). The
Board is further directed not to combine professional and non-professional employees in the
absence of the consent of the professional employees, not to preclude designation of a craft unit
because of the prior designation of a different unit unless the craft employees vote against
separate representation, and not to approve a unit including both guard and non-guard
employees. 29 U.S.C. § 159(b) (2000). Section 9(c)(5) of the NLRA, 29 U.S.C. § 159(c)(5)
(2000), states that in determining an appropriate bargaining unit "the extent to which the
employees have organized shall not be controlling."

113. A regulation defines acute care hospital bargaining units, but even that regulation is not
controlling in "extraordinary circumstances" or where there are different pre-existing units. 29
C.F.R. § 103.30 (2007).

114. The standard treatise on labor law devotes nearly a hundred pages to the Board's case
law on bargaining units. THE DEVELOPING LABOR LAW, supra note 1, at 637-730.

115. For example, circuit courts do not agree on the meaning of the statutory language that

2008] 1607



INDIANA LA WJOURNAL

standards that both the Board and the courts apply are inherently subjective and can
easily lead to different results." 6 As the labor arbitrators who are generally asked to
implement card check agreements may not be attorneys, 1 7 arbitrators asked to
determine appropriate bargaining units may not possess the necessary skill
competently to research and interpret bargaining unit definition doctrine. Even
arbitrators with labor law expertise may find it difficult accurately to duplicate NLRB
bargaining unit definition outcomes because of doctrinal indeterminacy.

Once the Board or an arbitrator has concluded which employee job titles are
contained within the appropriate bargaining unit, a new task arises of determining
which specific employees fall within that bargaining unit. There may be disputes about
whether specific persons satisfy the statutory exclusions from the definition of
"employee" as a result of being, for example, supervisors or independent contractors.
Here, too, the NLRB has created an elaborate body of case law to further structure the
inquiry into which persons are "employees" entitled to be within a bargaining unit. 118

Even those persons who are not excluded by the definition of "employee," may be kept
outside the bargaining unit by virtue of another body of Board doctrine that excludes
persons who have insufficient attachment to the workforce. This case law, for example,
may exclude certain seasonal or occasional employees, part-time employees, or those
who are on leave or on layoff status. i l9 As with bargaining unit definitional issues,
questions of which specific persons are properly within the bargaining unit may require
arbitrators to resolve contested issues that may stretch or exceed the arbitrator's
knowledge of labor law.

Under Board doctrine, authorization cards must be "current" to be counted. The
Board takes account of the circumstances of each case in determining whether a
particular card was signed sufficiently close in time to the date of the card count to be

specifies that the union's extent of organization shall not be controlling in defining a bargaining
unit as appropriate. 29 U.S.C. § 159(c)(5) (2000). Compare NLRB v. Lundy Packing Co., 68
F.3d 1577 (4th Cir. 1995) (holding that the Board gave unlawful controlling weight to extent of
organization by presuming appropriateness of union-proposed unit), with NLRB v. Lake County
Ass'n for the Retarded, 128 F.3d 1181 (7th Cir. 1997) (holding that the extent of organization is
controlling only if no other factor plays a significant role in determining the outcome). These
two cases are compared in GORMAN & FrINKN, supra note 1, at 92-94.

116. GORMAN&FINKiN, supra note 1, at 88.
117. The most comprehensive survey of practicing labor arbitrators concluded that about

half have a legal education. MARIO F. BOGNANNO & CHARLES J. COLEMAN, LABOR ARBITRATION

IN AMERICA: THE PROFESSION AND PRACTICE 26 (1992). A 1999 survey of the most experienced
labor arbitrators, those who are members of the National Academy of Arbitrators, found that
61.4% had a law degree. Michel G. Picher, Ronald L. Seeber & David B. Lipsky, The
Arbitration Profession in Transition: Preliminary Results From a Survey of the National
Academy ofArbitrators, in ARBITRATION 1999: QUO VADIS? THE FUTURE OF ARBITRATION AND

COLLECTIVE BARGAINING: PROCEEDINGS OF THE FIFTY-SECOND ANNUAL MEETING, NATIONAL

ACADEMY OF ARBITRATORS, 241, 247 (Jay E. Grenig & Steven Briggs eds., 2000).
118. The NLRA excludes both a "supervisor" and an "independent contractor" from the

definition of an "employee" whose rights are protected by the Act. 29 U.S.C. § 152(3) (2000).
The Act defines the characteristics that indicate supervisory status. 29 U.S.C. § 152(11) (2000).
For an overview of NLRB decisions elaborating upon the nature of supervisor and independent
contractor status see THE DEVELOPING LABOR LAW, supra note 1, at 2262-74 (supervisor) and
2285-98 (independent contractor).

119. See THE DEVELOPING LABOR LAW, supra note 1, at 2674-75.
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included in the count.' 20 When an arbitrator is asked to perform a card check, there
may be questions about whether the parties have, by contract, explicitly or implicitly
shortened or extended the NLRB's standards for the currency of cards and, if they did
so, whether the arbitrator should enforce that alteration of governing law. For example,
a contract might include both a directive to the arbitrator to follow the law under the
NLRA as well as a provision defining how old a card may be to be included in the
count. In any case, the arbitrator may need to engage in a fact-finding process to assess
precisely when specific cards were signed.

Board doctrine regarding misrepresentations that may occur during the card-signing
process is divided, with some kinds of misrepresentations considered to be sufficient to
invalidate a card and others considered entirely irrelevant. The Board will invalidate
cards from employees who signed them after receiving information from a union
representative that, in essence, told them that the card's purpose was not, as it said on
its face, to authorize the union to represent the employee, but rather for some other
purpose, such as to permit the employee to attend a union meeting or to enable the
union to obtain a secret ballot election.' 2' In the arbitration setting, making the
determination of whether a misrepresentation is sufficient to invalidate a card is highly
problematic because of the ways in which the arbitrator's fact-finding procedure differs
from that of the NLRB. As is discussed below in Part III.C., the arbitrator presides
over a process that is adversarial, in which responsibility for gathering and presenting
evidence vests in the union and the employer. In contrast, the NLRB, as a federal
administrative agency, has confidential investigatory powers that can be used to gather
information in a manner that can better protect vulnerable employees from retaliation
and the fear of retaliation. The ability of the NLRB, as a neutral government agency, to
gather information from employees in a more protected setting is also likely to lead to
more accurate testimony less influenced by fears of retaliation or the excesses of an
adversarial presentation.

While misrepresentations to employees regarding the effect of signing an
authorization card are relevant to Board determinations of majority status, the Board
leaves wholly unregulated other misrepresentations that do not rise to the level of
fraud. 22 Thus, false statements of fact by unions and employers, whether intentional or
inadvertent, that surely occur in the course of most organizational campaigns, are not
considered by the NLRB to be either unfair labor practices nor grounds for setting
aside election results. 123 Consequently, the Board takes no action when parties make
these kinds of misrepresentations, such as those that misstate such matters as the level
of the employer's profits, the obligations of union dues, or the wages and benefits
obtained by the union at other workplaces. 124 One of the Board's reasons for
deregulating campaign misrepresentations was the belief that free speech was more
likely than regulation to produce the desired "laboratory conditions" in which

120. NATIONAL LABOR RELATIONS BOARD, AN OUTLINE OF LAW AND PROCEDURE IN

REPRESENTATION CASES, § 5-500 (2005), available at http://www.nlrb.gov/publications/
manuals/r-_caseoutline.aspx.

121. See NLRB v. Gissel Packing Co., 395 U.S. 575, 606-09 (1969); Colonial Lincoln
Mercury Sales, Inc., 197 N.L.R.B. 54, 65-66 (1972), enforced, 485 F.2d 455 (5th Cir. 1973).

122. See Midland Nat'l Life Ins. Co., 263 N.L.R.B. 127, 133 (1982).
123. GoRMAN & FNKIN, supra note 1, at 188-190.
124. Id.
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employees could make a free choice about union representation.' 25 Only truly free
speech can potentially provide a corrective to erroneous statements of fact. The
NLRB's policy is based on a campaign environment in which both sides may speak
freely, but the arbitrator is regulating a campaign in which one side is contractually
silenced. It seems problematic for arbitrators to adopt the NLRB's policy of accepting
authorizations cards obtained in the midst of false factual representations if falsehoods
are so relevant and serious as to put the cards' validity in question. On the other hand,
it would be similarly problematic if arbitrators implementing neutrality/card check
agreements could develop an alternative policy for the regulation of campaign speech
that was based on neither existing labor law nor the parties' contractual agreement.

The final listed issues that might come before arbitrators address the circumstances
under which authorization cards were improperly solicited or arguably withdrawn.
These issues raise the same sort of problematic adversarial fact-finding that an
arbitrator would encounter in attempting to discern whether card solicitors
misrepresented to employees the purpose of card signing. In addition, if the issue is
one of supervisory solicitation, the arbitrator would also have to decide if the particular
solicitor possessed supervisory status, an issue addressed by the NLRA but encrusted
with decades of technical case law decisions.' 26

In summary, when an arbitrator is asked to enforce the provisions of a
neutrality/card check agreement, the arbitrator is assuming tasks far different than
those encountered when enforcing typical provisions of a collective bargaining
agreement. The arbitrator may be asked to create policy of national significance in
areas in which the NLRA and the NLRB offer no guidance. With regard to other tasks,
the arbitrator may be asked to apply established NLRA and NLRB doctrine, but may
lack the expertise to do so or may, in doing so, apply those legal doctrines within an
alternative environment where they may no longer be appropriate.

C. Arbitral Procedures for Fact Finding under Neutrality/Card Check Agreements

Whether the arbitrator is determining issues under the neutrality or the card check
provisions of an organizing agreement, the arbitrator is likely to encounter not only
questions of what rules to apply but also questions of fact. The arbitrator's procedural
authority, however, lacks many of the procedural mechanisms inherent in the NLRB's
administrative process that promote accurate fact-finding and protect vulnerable
employees.

The NLRB has independent investigatory powers to find facts in an effort to
determine what position to take regarding an issue. The Board agent conducting the
investigation is directed to approach the inquiry from a neutral perspective and to seek
out all relevant evidence so as to offer as complete a factual picture as possible.127 The
Board agent is expected to pursue all promising leads regardless of whether they were

125. Midland, 263 N.L.R.B. at 129-30.
126. THE DEVELOPING LABOR LAW, supra note 1, at 2262-74; supra note 118.
127. NATIONAL LABOR RELATIONS BOARD, CASEHANDLNG MANUAL, PART ONE - UNFAIR

LABOR PRACTICE PROCEEDINGS, § 10050, available at
http://www.nlrb.gov/Publications/Manuals/ulpcasehandlingmanual_(I).aspx [hereinafter ULP
CASEHANDLING MANUAL].
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suggested by a party. 128 Board agents are instructed to avoid interviewing third-party
witnesses, such as employees, on the charged party's premises. 29 They are also
instructed not to permit party representatives to be present during the interviews.' 30

The NLRB normally affords such third-party witnesses the right to have counsel or
another representative present during the interview. 131 In order to encourage open and
honest accounts, the Board agent may offer reluctant third-party witnesses
confidentiality and statutory protection from retaliation.' 32 If the investigating agent
encounters an uncooperative witness, the NLRB has authority "to issue subpoenas ad
testificandum and duces tecum to third-party witnesses whenever the evidence sought
would materially aid in the determination of whether a charge allegation has merit and
whenever such evidence cannot be obtained by reasonable voluntary means."1 33 When
contacting the charged party, Board agents are expected to avoid disclosing the identity
of those who have been interviewed and to avoid revealing factual details that might
help to identify a witness. 134 NLRB agents document the statements of interviewees in
sworn affidavits. 135 Board agents can assure interviewees that their affidavits will
remain confidential unless it is necessary for the affidavit to be produced in connection
with a formal proceeding.' 36 For example, if the Board's regional office obtains
affidavits that persuade it that there are insufficient valid authorization cards to seek a
bargaining order, it will simply not pursue a bargaining order and the names of the
witnesses to whom it spoke and the content of their affidavits will never be revealed.

The Board has special procedures for investigations in which the authenticity or
validity of authorization cards is in question. Board agents are expected to attempt to
interview every union agent who solicited cards and, in some cases, every person who
signed a card. 137 If individual card signers cannot be located, agents are authorized to
obtain expert testimony to determine the validity of card signatures. 3 8 The Board may
use its investigatory subpoena power to obtain employer records necessary for
identifying employees as members of the relevant bargaining unit.' 39

The arbitrator with an obligation to engage in fact-finding regarding issues identical
to or similar to those addressed by the NLRB faces the task with a much more limited
and problematic array of procedural tools. Most fundamentally, the arbitrator presides
over an adversarial process rather than an investigatory one. The arbitrator is
dependent upon the parties to investigate and present the evidence. The arbitrator does

128. Id. at § 10054.
129. Id. at § 10054.3.
130. Id.
131. Id
132. Id.; see also 29 U.S.C. § 158(a)(4) (2000) (declaring that it is an unfair labor practice

for an employer to discriminate against an employee for giving testimony under the NLRA).
133. ULP CASEHANDLING MANUAL, supra note 127, at § 10054.3.
134. Id. at § 10054.4.
135. Id. at § 10060.
136. Id. at § 10060.5; see also 29 C.F.R. § 102.118 (2007) (statements given to Board agents

are confidential, except that if the person who gave the statement later testifies in an NLRB
administrative proceeding, a copy of any such prior statement in the possession of the NLRB
General Counsel must, on motion, be given to the respondent).

137. ULP CASEHANDLING MANUAL, supra note 127, at § 10066.1.
138. Id.
139. Id. at § 10066.2.
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not control the circumstances in which, in preparation for a hearing before the
arbitrator, the union and the employer seek to obtain information from employees
about the circumstances of card signing or the nature of party election
communications. The union and the employer are themselves necessarily initiating
interviews with employees in preparation for those hearings. Far from being a neutral
investigator who affords employees the promise of confidentiality and the protections
of administrative law, the employer and the union single out individual employees,
who have no counsel or other representation. The employer and the union are also
likely able easily to intimidate employees or cause them to fear retaliation for giving
testimony adverse to the interests of the interrogating party. While employee witnesses
who appear before labor arbitrators in claims arising under collective bargaining
agreements are protected from retaliation for their testimony by the "just cause"
provisions of those agreements, 140 employee witnesses in neutrality/card check
hearings are unlikely to have any similar contractual protection.141

Although the NLRB has clear and broad subpoena authority as well as the ability, in
many cases, to obtain information by making a party aware of the agency's power to
decide issues adversely in the absence of requested information, the existence of
arbitral authority to subpoena witnesses and documents and to issue discovery orders is
far from clear. Although arbitrators deciding issues arising under collective bargaining
agreements can draw upon the parties' mutual obligations derived from the NLRA to
provide information necessary for the arbitration process, 1

42 the parties to many
neutrality/card check agreements have no pre-existing exclusive representative status
from which a statutory duty to provide information could derive. To the extent the
parties lack such status, the arbitrator's authority to issue subpoenas becomes more
uncertain. 143 Because neutrality/card check agreements are enforceable under § 301 of

140. See LAURA J. COOPER, DENNIS R. NOLAN & RICHARD A. BALES, ADR IN THE WORKPLACE

278-79 (2d ed. 2005) (if a collective bargaining agreement contains a "just cause" provision, as
nearly all do, arbitrators may overturn an employer's discipline of an employee if, in the view of
the arbitrator, the employer's discipline lacked "just cause"). Arbitrators have also found
implicit authority in collective bargaining agreements to protect employees from retaliation by
unions for the employee's testimony in a labor arbitration proceeding. ELKOURI & ELKOURI,

supra note 81, at 425-26.
141. The article by Professors Eaton and Kreisky reporting on provisions included in

neutrality/card check agreements makes no mention of any contracts containing protections for
employees testifying in arbitration proceedings to enforce the agreements. Eaton & Kriesky,
supra note 4. The AFL-CIO's manual for unions entering into neutrality/card check agreements
includes numerous sample contract provisions, but none addressing job protections for
employees testifying in arbitration proceedings to enforce the agreement. AFL-CIO, supra note
86.

142. See Laura J. Cooper, Discovery in Labor Arbitration, 72 MINN. L. REv. 1281, 1290-93,
1326-27 (1988).

143. There is a remarkable lack of clarity with regard to the source and scope of subpoena
powers, even for arbitrators whose authority is derived from collective bargaining agreements.
See generally ELKOURI & ELKOURI, supra note 81, at 355-62; Timothy Heinsz, An Arbitrator's
Authority to Subpoena: A Power in Need of Clarification, in ARBITRATION 1985: LAW AND

PRACTICE: PROCEEDINGS OF THE THIRTY-EIGHTH ANNUAL MEETING, NATIONAL ACADEMY OF

ARBITRATORS 201 (Walter J. Gershenfeld ed., 1986).
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the Labor Management Relations Act,' 44 arbitrators do have broad authority to
determine appropriate procedures to the extent the parties' agreement lacks procedural
direction. 145 Labor arbitrators, however, rarely encounter discovery requests in the
normal course of hearing cases arising under collective bargaining agreements. In that
setting, arbitration only occurs at the end of a series of steps in a contractual grievance
procedure in which information is exchanged-meetings that amount to settlement
conferences with parties of increasing settlement authority. 146

When administering a neutrality/card check agreement, there is no parallel
preceding grievance process to satisfy the need for pre-hearing information exchange.
Consequently, labor arbitrators need to rethink their habitual reluctance to facilitate a
discovery process. Arbitrators operating under neutrality/card check agreements need
to craft discovery standards and processes to assure the fundamental fairness of their
fact-finding efforts. It is hardly fair, for example, to expect a union immediately to
respond in the course of a hearing to an employer claim that a particular authorization
card was obtained by improper means when the union has had no prior notice that the
communication between a specific employee and a specific card solicitor would be put
at issue. It is asking a great deal to expect the arbitrator, on an ad hoc basis, fairly to
craft a specific discovery regime appropriate to the context of neutrality/card check
proceedings.

This comparison of the procedural mechanisms and powers available to the NLRB
and to arbitrators acting under neutrality/card check agreements makes evident that
arbitrators are left with a decidedly inferior ability accurately to determine the facts
underlying disputed issues. Arbitrators are limited to hearing only evidence that was
gathered to support the adversarial position of a party-evidence acquired and
presented under circumstances that lack critical protections to ensure its reliability.
Significantly, the adversarial arbitral process may put vulnerable workers at risk since
it requires potential employee witnesses to be interviewed in private by interested
parties and obligates them to give their testimony in open hearings before unions and
employers alike.

D. Arbitral Determination of Remedies Under Neutrality/Card Check Agreements

When the NLRB encounters unfair labor practices or behavior that violates its
standards for the conduct of organizing campaigns, its remedial authority is defined by
statute and elaborated by established case law doctrine. When labor arbitrators
function in their usual setting under collective bargaining agreements, their remedial
authority is relatively well-defined by the traditions of arbitral practice, the so-called
"common law" of arbitration,1 47 and the decisions of reviewing courts that have
occasionally limited the exercise of that authority. 14' An arbitrator who finds that a

144. See supra text accompanying notes 46-51.
145. See United Paperworkers Int'l Union v. Misco, Inc., 484 U.S. 29, 38 (1987); Cooper,

supra note 142, at 1313-16.
146. See COOPER ET AL., supra note 140, at 16-18 (providing a description of grievance

procedures under collective bargaining agreements).
147. See generally Marvin F. Hill, Jr., Remedies in Arbitration, in THE COMMON LAW OF THE

WORKPLACE: TiH ViEW OF ARBITRATORS 355 (Theodore J. St. Antoine ed., 2d ed. 2005).
148. Courts generally afford broad deference to arbitrator's decisions. See supra notes 55-57
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party has violated the terms of a neutrality/card check agreement, however, cannot
draw directly on either of these remedial traditions when determining appropriate
remedies.

Congress and the Supreme Court have restricted the range of remedies available to
the NLRB. The NLRA limits Board remedies to "affirmative action" that will
"effectuate the policies" of the Act. 149 The Supreme Court has held that this language
precludes the Board from awarding punitive damages.150 The Supreme Court's
articulated catalogue of remedies available to the NLRB does not include, for example,
damages to reimburse a union for its costs incurred in an organizing campaign that
failed because of the employer's unfair labor practices. 151 The NLRB has held that,
even if it has such statutory authority, it will decline to order an employer to reimburse
a union for its excess organizational costs even if "a nexus has been shown between
such excess costs incurred by a union and the unfair labor practices committed by an
employer."' 5 2 Instead, NLRB remedies for campaign violations are limited to orders to
cease and desist, posting of notices, rerun elections, and in egregious cases, bargaining
orders, but those are only available in cases in which the union at some time
demonstrated majority status through authorization cards. 153 While arbitrators acting
under collective bargaining agreements do award damages in appropriate cases, the
tradition generally limits those damages to make-whole remedies and those are most
often relatively modest sums, such as a discharged employee's lost wages less interim
earnings. 1

54

The arbitrator seeking to impose remedies for violations of a neutrality/card check
agreement thus faces particular challenges. Although an arbitrator might readily issue a
declaration that a majority of employees in the bargaining unit have authorized the
union to represent them, the arbitrator may reasonably assume that the authority to
order an employer to bargain with a union as the exclusive representative of the
employer's employees is a power reserved to the NLRB alone. In any case,
circumstances in which neutrality/card check agreements were breached are likely to
be those in which the union is alleging that the employer's violations precluded the
union from gaining an authorization card majority, a circumstance in which even the
NLRB believes it inappropriate to issue a bargaining order. 155

Thus confronting circumstances in which bargaining orders would be inappropriate
even if permitted and generally lacking experience in issuing significant damage

and accompanying text. The Supreme Court has held that even greater deference should be
given to arbitrator's remedial decisions because of the need for flexibility in designing remedies
in disparate circumstances. United Steelworkers v. Enter. Wheel & Car Corp., 363 U.S. 593,
597 (1960); THE DEVELOPING LABOR LAW, supra note 1, at 68-69.

149. 29 U.S.C. § 160(c) (2000).
150. Republic Steel Corp. v. NLRB, 311 U.S. 7, 11-12 (1940).
151. See id. at 12.
152. Heck's Inc., 215 N.L.R.B. 765, 767 (1974).
153. HOW TO TAKE A CASE BEFORE THE NLRB 556-64 (Brent Garren, Elaine S. Fox & John

C. Truesdale, eds., 7th ed., 2000) (overview of Board remedies); NLRB v. Gissel Packing, Inc.,
395 U.S. 575,614 (1969) (Board may issue bargaining order if union had once attained majority
support); Gourmet Foods, Inc., 270 N.L.R.B. 578, 585 (1984) (Board lacks authority to issue
bargaining order if majority status never attained).

154. ELKOURI & ELKOURI, supra note 81, at 1201-02; THE COMMON LAW OF THE
WORKPLACE, supra note 81, at § 10.17.

155. Gourmet Foods, Inc., 270 N.L.R.B. 578, 585 (1984).
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awards, arbitrators have found themselves uncertain of their authority to remedy
violations of neutrality/card check agreements. The law affords arbitrators in this
setting no remedial guidance, and contracts are unlikely to include remedial directives.
How, then, have arbitrators resolved this remedial dilemma in those cases in which
they have found contract violations?

In Dana Corp., arbitrator Richard Mittenthal awarded the UAW damages of
$10,000, based on his conclusion that the employer's violation of neutrality provisions
had deprived the union of the benefit of its investment in the organizing campaign and
required it to expend additional resources to continue the effort.' 5 6 In Alden North
Shore, arbitrator Martin H. Malin declined to adopt a similar remedy because he found
no evidence there that the employer's violations had diminished the value of the
union's organizing efforts and the union had offered no evidence of its organizing
costs. 157 Instead, he ordered the employer to cease and desist in its violations, to post
and distribute various notices to employees listing its violations and promising
neutrality, and to distribute union flyers with employee paychecks. ISS In Timken
Company, arbitrator James Clair Duff, finding that the employer had violated its
agreement by improperly demeaning the union in a campaign communication, rejected
union remedial requests (unstated in the award) as excessive, and instead ordered the
employer strictly to adhere to the agreement in the future and to pay the full costs of
the arbitration proceeding.' 

59

By far, the most extraordinary remedy for violations of an organizing agreement was
recently imposed by arbitrator Margaret M. Kern against Yale-New Haven Hospital. 160

Arbitrator Kern, a former NLRB administrative law judge, found that the hospital's
numerous violations constituted "a methodical dismantling of the terms and
commitments" of the parties' agreement.16' Despite the extensive employer violations,
she nevertheless rejected the union's request for a bargaining order, both on the ground
that the union's majority status had not been conclusively established, but more
fundamentally because she was not persuaded that she had the authority to issue a
bargaining order. 162 The extent of her condemnation of the employer's conduct,
however, was evidenced by the overwhelming size of the damage remedy she awarded.
Arbitrator Kern directed the hospital to reimburse the union for the entire cost of its
organizing effort of over $2.2 million. 163 In addition to remedying harm to the union,
the arbitrator concluded that the employer's violations damaged individual employees
by threatening them, forcing them to attend mandatory meetings, and depriving them
of factual campaign information. To remedy harm to individual employees, the

156. Dana Corp., 76 Lab. Arb. Rep. (BNA) 125, 132 (1981) (Mittenthal, Arb.). Arbitrator
Mittenthal also ordered the employer to send a letter to employees repudiating its contract
violation and promising neutrality, to afford the union an opportunity to address the employees,
and to agree to an expedited NLRB election. Id.

157. Alden N. Shore, 120 Lab. Arb. Rep. (BNA) 1469, 1512 (2004) (Malin, Arb.).
158. Id. at 1513-14.
159. Timken Co., 119 Lab. Arb. Rep. (BNA) 306, 311-12 (2003) (Duff, Arb.).
160. Yale-New Haven Hospital, slip op. (2007) (Kern, Arb.), DAMLY LAB. REP. (BNA), A- 13

(Oct. 26, 2007), http://op.bna.com/dlrcases.nsf/r?Open=vros-78btxa.
161. Id. at 43.
162. Id. at 41.
163. Id. at 44.
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arbitrator decided that the cumulative harm to the employees could be measured by the
amount of money that the employer had paid to campaign consultants who facilitated
the employer's violations, a sum also exceeding $2.2 million. 164 As a result, she
ordered that amount to be divided equally among the 1736 bargaining unit members,
giving each in excess of $1200.165 Subsequently, the employer paid the employees as
ordered by the arbitrator and, after initially disputing the arbitrator's order to reimburse
the union for its expenses, settled with the union for $2 million.'66

This review of arbitrators' remedial orders demonstrates that arbitrators have
struggled with both the extent of their remedial authority and the appropriate exercise
of their remedial discretion. Just as the substantive rules arbitrators impose on parties
to such agreements, and the procedural mechanisms they devise, have broad public
policy implications, so do the remedies that arbitrators choose to apply in the absence
of statutory or contractual direction. In this respect, arbitrators who have no authority
and little procedural structure to determine and apply public policy are being thrust
into that role.

CONCLUSION

Neutrality/card check agreements have become increasingly widespread and highly
successful in achieving union representation. Such agreements intentionally displace
the traditional statutory process for determining union representational status. They
place communicational limits on employers beyond those imposed by law, afford
unions access to employees beyond those required by law, and provide for union
recognition in the absence of NLRB-conducted elections. Neutrality/card check
agreements are nevertheless currently considered legally valid and consistent with
national labor policy. One important effect of these agreements has not previously
been seriously addressed: neutrality/card check agreements give private arbitrators the
authority to make decisions with broad public policy implications. Arbitrators
exercising authority under these agreements are privately making fundamental labor
policy by determining substantive employer communication rights and union access
rights, implementing card check recognition procedures, creating adjudicative
procedural structures, and determining remedies. These public policy functions would
be more properly accomplished by a public forum. 167 As the NLRB, Congress and the

164. Id. at 47.
165. Id.
166. Health Care Employees, Yale-New Haven Hospital, District 1199 Reach

Settlement Over Election Dispute, DAILY LAB. REP. (BNA) at A- 10 (Aug. 18, 2008).
167. The NLRB has recently issued a notice of proposed rulemaking for a new type of

representation election that could provide an alternative to arbitrator-administered card checks
for unions and employers that desire expeditious determination of majority status and are
willing to stipulate to the terms for the election. 73 Fed. Reg. 10199 (proposed Feb. 26, 2008)
(to be codified at 29 C.F.R. pts. 101, 102). Under the proposed procedure, employers and unions
could jointly submit petitions for a Board-conducted election without providing any initial
showing of the extent of employee support for the union. The joint petition would have to
include a stipulated bargaining unit and election date less than 28 days hence as well as a list of
names and addresses of employees eligible to vote. The Board would conduct the election as
requested so long as the petition was complete and accurate and the bargaining unit description

1616 (Vol. 83:1589



PRIVATIZING LABOR LAW

courts focus, as they will in the near future, on the legal status of neutrality pledges and
authorization-card-based recognition, they should not fail to consider whether the
present regime of privatized labor law should be allowed to continue in its present
form or whether it should be guided by or replaced by public law made by public
institutions.

"appropriate on its face and not contrary to any statutory provision." Id. at 10199. Any election
or post-election dispute would be resolved with finality by the Board's Regional Director. It is
uncertain how the current existence of Board-member vacancies would affect the likelihood of
the proposed rule being promulgated. As of August 2008, there are three vacancies on the five-
member Board. See Press Release, R-2653, National Labor Relations Board, Labor Board
Temporarily Delegates Litigation Authority to General Counsel; Will Issue Decisions with Two
Members After Members Kirsanow and Walsh Depart (Dec. 28, 2007),
http://www.nlrb.gov/About-Us/News-Room/press-archives.aspx.
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