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when the act is passed." 466 He went on to answer this question in the negative. "A tax
may be imposed in respect of past benefits, so that if instead of calling it a ratification
Congress had pukported to impose the tax for the first time the enactment would have
been within its power," but the "ratification of an act is not good if attempted at a time
when the ratifying authority could not lawfully do the act." 67 Applying these
principles, the Supreme Court found the Florida legislation "invalid."" 8

Justice Holmes explained that

if the Legislature of Florida had attempted to make the plaintiff pay in 1919 for
passages through the lock of a canal, that took place before 1917, without any
promise of reward, there is nothing in the case as it stands to indicate that it could
have done so any more effectively than it could have made a man pay a baker for a
gratuitous deposit of rolls.469

Thus, Florida could not enact a retroactive toll, even if it might be permitted to enact a
retroactive tax. For reasons that the Court does not fully explain, retroactive tolls are
fundamentally unjust, whereas retroactive taxes are not. In any event, the Court
concluded that because the tolls were not foreseeable, the state legislature could not
assess them retroactively.

470

In later cases decided during the Lochner era, the Supreme Court applied the
Forbes rule to some, but not all, retroactive taxes. 471 Thus, two sometimes conflicting
lines of cases both remained on the books and valid, even though they seemed to call
for conflicting results on the same facts: Heinszen permitted retroactive ratification of
unlawful acts, whereas Forbes purported to limit the scope of retrospective
legislation. 72

In 1981, Justice White dissented from the Supreme Court's refusal to hear a South
Dakota case involving a statute that imposed a new sales tax retroactively from 1981 to
1969. 73 Justice White noted that "[tihe difficulty in discerning the difference between

466. Id. at 339.
467. Id.
468. Id.
469. Id.
470. See id. at 340 ("We must assume that the plaintiff went through the canal relying

upon its legal rights and it is not to be deprived of them because the Legislature forgot.").
471. See, e.g., Coolidge v. Long, 282 U.S. 582, 595-99 (1931) ("The Commonwealth

was without authority by subsequent legislation, whether enacted under the guise of its power to
tax or otherwise, to alter their effect or to impair or destroy rights which had vested under
them."); see also Untermyer v. Anderson, 276 U.S. 440,445-46 (1928) (disallowing retroactive
gift tax); Blodgett v. Holden, 275 U.S. 142, 146-47 (1927) (same). For an extended discussion
of these cases, see Faith Colson, Note, The Supreme Court Sounds the Death Knell for Due
Process Challenges to Retroactive Tax Legislation, 27 RUTGERS L.J. 243, 252-57 (1995).

472. For thoughtful consideration of the problem of retroactive legislation, see
Frederick A. Ballard, Retroactive Federal Taxation, 48 HARV. L. REv. 592 (1935); Charles B.
Hochman, The Supreme Court and the Constitutionality of Retroactive Legislation, 73 HARv. L.
REv. 692 (1960); W. David Slawson, Constitutional and Legislative Considerations in
Retroactive Lawmaking, 48 Cu. L. REv. 216 (1960).

473. See Van Emmerik v. Janklow, 454 U.S. 1131, 1131-32 (1982) (denial of cert.)
(White, J., dissenting) (rejecting the majority's decision to dismiss the petition for certiorari and
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permissible curative legislation and unconstitutionally retroactive legislation is

apparent from an examination of our cases.' 474

He explained that "Heinszen and Forbes appear to stand for the proposition that

administrative, procedural, and technical defects unrelated to the underlying policy

may be remedied by curative legislation, while legislative policy may not be changed
retroactively., 475 That said, "Heinszen and Forbes offer little guidance as to whether a

retroactive tax increase constitutes a change in legislative policy.' 4 76 He argued that the

Court, in declining to review the case, was shirking its "duty to define the boundary
between permissible and impermissible retroactive tax increases.' 4 77

The teaching of Heinszen is remarkably simple: the case holds that if a direct
retroactive tax would be valid, a legislature may ratify a tax that was unauthorized at
the time of collection. Logically, then, the only real question regarding the scope of
Heinszen relates to the ability of a legislative body to assess retrospective taxes. During
the Lochner era, the Supreme Court permitted some retrospective taxes and rejected

others. Since 1937, however, the trend in Supreme Court decisions has been quite
clear: unless wholly irrational or unjust, retrospective taxes do not violate the Due
Process Clauses.478 As one observer has noted, the Supreme Court's pre-1937 cases
invalidating retroactive taxes "have been confined to their facts.' 479

United States v. Carlton resolves any residual doubts about the validity of

retroactive taxes, at least insofar as the Due Process Clauses are concerned. Writing for
the Court, Justice Blackmun declared that "[t]his Court repeatedly has upheld
retroactive tax legislation against a due process challenge.' '480 Although the Supreme

Court had used a test inquiring into whether a particular retroactive tax was so "harsh
and oppressive ' 481 as to violate substantive due process, this formulation "'does not

differ from the prohibition against arbitrary or irrational legislation' that applies
generally to enactments in the sphere of economic policy.', 482 If a retroactive tax
scheme rationally relates to a legitimate government interest, it is consistent with the
requirements of due process of law.483

The Carlton Court went out of its way to disavow, utterly, the Lochner-era cases

subjecting retroactive taxes to a more demanding standard of review. "Those cases
were decided during an era characterized by exacting review of economic legislation

under an approach that 'has long been discarded. ' '484 The Court explained that "[t]o
the extent that their authority survives, they do not control here., 48 5 Accordingly, it is

arguing that the case presented novel and important questions of federal constitutional law that
required plenary Supreme Court review and a decision).

474. Id. at 1132.
475. Id. at 1133.
476. Id.
477. Id. at 1133-34.
478. See United States v. Carlton, 512 U.S. 26, 30-31 (1994); Gen. Motors Corp. v.

Romein, 503 U.S. 181, 191-92 (1992); Welch v. Henry, 305 U.S. 134, 146-49 (1938).
479. Colson, supra note 471, at 254.
480. Carlton, 512 U.S. at 30.
481. Henry, 305 U.S. at 147.
482. Carlton, 512 U.S. at 30 (quoting Pension Guar. Benefit Corp. v. R.A. Gray & Co.,

467 U.S. 717, 733 (1984)).
483. See id. at 30-31.
484. Id. at 34 (quoting Ferguson v. Skrupa, 372 U.S. 726, 730 (1963)).
485. Id.
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no overstatement to suggest that after Carlton, "constitutional review of retroactive
application of tax laws is officially dead.'A86

Two years earlier, in a somewhat more cautious opinion, Justice O'Connor noted in
General Motors Corp. v. Romein that "[rietroactive legislation presents problems of
unfairness that are more serious than those posed by prospective legislation, because it
can deprive citizens of legitimate expectations and upset settled transactions.4 87

However, the requisite standard of review applicable to such enactments remained "a
legitimate legislative purpose furthered by rational means. '488

Taken together, Carlton and Romein effectively end meaningful substantive due
process review of retroactive taxes. Unless a tax is wholly arbitrary and utterly
outrageous, it is consistent with due process. When read against the conflicting lines of
authority created by Heinszen and Forbes, it would appear that the Heinszen rule
remains good law whereas the Forbes rule does not. If a legislative body could enact a
retroactive tax, it may ratify a tax that was ultra vires when collected. Moreover, the
test for permissible ratification is the least demanding known to modem constitutional
law: the rationality test.

B. A Cautionary Note on the Takings Clause

Even though the Due Process Clauses no longer appear to provide an avenue of
relief for persons subject to a retroactive tax, the Takings Clause might provide a basis
for invalidation of a sufficiently unforeseen retroactive liability. In Eastern Enterprises
v. Apfel,489 a four Justice plurality of the Supreme Court used the Takings Clause to
invalidate certain funding provisions of the Coal Industry Retiree Health Benefit Act of
1992.49 Justice Kennedy, using a due process analysis, reached the same conclusion as
the plurality and voted to invalidate the law, thereby providing a critical fifth vote to
strike down the statute.491

Under the Act, the former employers of now-retired coal miners were required to
fund health care benefits for the retired miners and their dependents. Eastern
Enterprises faced an assessment of over $5 million dollars for a single year's obligation
under the Act.492 Rather than simply pay the assessment, Eastern Enterprises
challenged the retroactive funding obligation on due process and takings grounds. The
lower courts rejected the company's claims, but the Supreme Court reversed.

Writing for the plurality, Justice O'Connor found that the retroactive funding
provision was sufficiently harsh and oppressive to constitute a regulatory taking. In her
view, the employers could not have foreseen the imposition of heavy new funding
burdens for retired employees' health benefits, in some cases literally decades after the

486. Colson, supra note 471, at 271; see id. at 262 (noting "the result... of the Court's
holding is that constitutional review of retroactive application of tax statutes is dead").

487. 503 U.S. 181, 191 (1992).
488. Id.
489. 524 U.S. 498 (1998) (plurality opinion).
490. See id. at 504, 522-24, 528-29 (plurality opinion) (analyzing the Coal Industry

Retiree Health Benefits Act of 1992, Pub. L. No. 102-486, 106 Stat. 3036 (codified as amended
at 26 U.S.C. §§ 9701-9722 (1992)).

491. See id. at 540-41, 547-50 (Kennedy, J., concurring).
492. Id. at 517.
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employment relationships had ceased to exist.493 Because the law had the effect of
imposing new legal obligations on long since terminated employment relationships, the
law constituted a regulatory taking.

Justice Kennedy voted to invalidate the law, but insisted on applying due process
analysis, rather than the Takings Clause. In his view, the imposition of significant new
liabilities for long since ended employment relationships was sufficiently arbitrary to
violate basic notions of fairness. 494 Because the law imposed significant, unforeseen
new liabilities years after the fact, it was sufficiently unjust and irrational to transgress
the requirements of due process of law. Had the employers known that they would (or

even might) be liable for millions in additional health care costs at the time they made
employment decisions, they might well have made different choices (i.e., employed
fewer workers).

As I have argued previously, a retroactive tax that has significant, unforeseen
economic effects would be subject to a Takings Clause challenge and might well be

judicially invalidated on that basis.495 Although the Due Process Clauses require only
minimal rationality, the Takings Clause appears to impose stronger limits on the
retroactive imposition of new civil liabilities.

This analysis would not be helpful in attacking the universal service program,
primarily because § 254 puts everyone on notice that the Commission will assess

charges to create a pot of money that will subsidize a class of defined beneficiaries.496

The law is entirely prospective in its design and effects. Moreover, even if a reviewing
court were to hold that § 254 delegates too much revenue authority, and requires

Congress to ratify the Commission's universal service program design, the level of
retroactivity involved would not approach the degree at issue in Eastern Enterprises.

That said, Eastern Enterprises suggests that some limits probably exist on
Congress's ability to ratify a tax after the fact. If, a decade after judicial invalidation of
an ultra vires tax, Congress attempted to ratify the tax and demand payment of it, a
strong argument would exist that the enactment violates the Takings Clause and,
accordingly, is void. In this regard, it bears noting that the Supreme Court's ratification
cases involve retroactivity of only a few years' time. Such limited retroactivity would

probably not violate the Takings Clause, even as broadly construed in Eastern
Enterprises.

493. See id. at 523-24, 530-35.
494. See id. at 549. But cf. Michael J. Graetz, Legal Transitions: The Case of

Retroactivity in Income Tax Revision, 126 U. PA. L. REV. 47 (1977) (arguing that any change in
tax laws upsets somebody's prior expectations and that, given the inevitability of this problem
and the absence of a logical stopping point, federal courts should not seek to police retroactivity
in tax law).

495. See Ronald J. Krotoszynski, Jr., Expropriatory Intent: Defining the Proper
Boundaries of Substantive Due Process and the Takings Clause, 80 N.C. L. REV. 713, 728-34
(2002).

496. But cf. Stuart Buck, TELRIC vs. Universal Service: A Takings Violation?, 56 FED.
COMM. L.J. 1, 21, 33-54 (2003) (arguing that federal universal service program funding scheme
might violate Takings Clause by undercompensating ILECs for cost of building and maintaining
local loop and other components of telephone network).
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C. Heinszen in the Circuit Courts

Notwithstanding the due process and takings questions, the lower federal courts
consistently have followed Heinszen over the last thirty years. For example, in Purvis
v. United States, 497 the U.S. Court of Appeals for the Ninth Circuit cited and applied
Heinszen to sustain retroactive provisions of the Interest Equalization Tax Act of
1964.498 The Purvis panel explained that "the Court early recognized the power of
Congress to ratify unauthorized Executive action taken in the area reserved to
Congress, and thus retroactively to validate such action.'499

Moreover, concerns about the potential unfairness of retroactive validation of
executive action should be directed to Congress, and not the federal courts:

We feel we can confidently leave to Congress, as a purely political matter, the
control of such instances of interaction between the departments. If at any time
Congress feels the President to be overreaching in seeking to create legislative
consequences from Executive proclamation or request, it can reject the request for
retroactive application.5

Thus, because Congress will remain politically accountable for its decision to ratify (or
not) the President's actions, the judiciary need not actively police the use of this power.

Twelve years after Purvis, in 1986, the United States Court of Appeals for the
Second Circuit applied Heinszen to sustain ratification of an unauthorized FICA tax. 501

Citing Heinszen, the court noted that "Congress could ratify admittedly unlawful
collections of duties even after the plaintiff had brought [an] action to recover the
duties paid.

' 50 2

In 1999, the United States Court of Appeals for the District of Columbia Circuit
applied Heinszen to permit ratification of an unlawful fee collected on behalf of the
National Science Foundation ("NSF"). 50 3 The NSF hired Network Solutions to oversee
the registration of Internet domain names.5 4 Under its agreement with NSF, Network
Solutions imposed fees to cover its costs, plus a 30% surcharge to create a fund that
would support improvements to the Internet.505 These improvements would benefit the
general public, rather than the holders of particular domain names.

The district court and the D.C. Circuit both viewed the surcharge, which Congress
had not approved, as an unauthorized tax.5° 6 Congress, within mere weeks of the

497. 501 F.2d 311 (9th Cir. 1974).
498. Id. at 312-13 (discussing the Interest Equalization Tax Act of 1964, Pub. L. No.

88-563, 78 Stat. 809 (codified as amended at 26 U.S.C. §§ 263, 1232, 4911-20, 4931, 6011,
6076 (1964)).

499. Id. at 314.
500. Id.
501. See Canisius Coll. v. United States, 799 F.2d 18, 25-26 (2d Cir. 1986).
502. Id. at 26.
503. See Thomas v. Network Solutions, Inc., 176 F.3d 500, 506-07 (D.C. Cir. 1999).
504. See id. at 503-05.
505. Id. at 505; see supra notes 281-86 and accompanying text (presenting additional

background information about this case).
506. Id. at 506 ("To begin, we shall assume, arguendo, that the 30% portion of the

domain name registration fee Network Solutions collected and held for NSF constituted an
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district court's initial decision declaring the surcharge invalid, 5° 7 enacted legislation to
save Network Solution's 30% surcharge on registration services.5 0 8 Both the district
court 5

0
9 and the D.C. Circuit 10 found that this retroactive endorsement satisfied

Heinszen and validated the otherwise invalid tax. The D.C. Circuit explained that "[an
old Supreme Court case-rarely cited but never overruled-stands for the proposition
that Congress 'has the power to ratify the acts which it might have authorized' in the
first place, so long as the ratification 'does not interfere with intervening rights.' 5 1 l

The Network Solutions panel properly found that Congress intended to ratify the
preservation assessment via section 8003 of the 1998 Supplemental Appropriations and
Recessions Act and that it possessed the power to impose such a tax on domain
registrations in the first instance. 512 "If a prior act of Congress had directed NSF to
collect $30 for each new registration and $15 thereafter and to retain the funds in order
to support the Internet, we perceive no reason-registrants have offered none-why
such legislation would not have been within Congress's constitutional power under
Article I, Section 8.' 51

3

D. Toward a Renewed Nondelegation Doctrine in the Area of Taxation

The Heinszen rule, coupled with Congress's ability to impose taxes retroactively,
would make it relatively easy to resuscitate the nondelegation doctrine in the area of
delegations of revenue authority. Congress could, in the first instance, ask an agency to
design and implement a benefits program without establishing either the precise
objectives it would achieve or the means to pay for achieving those objectives. Section
254 would fit this paradigm very nicely: Congress painted in very broad strokes and
took virtually no responsibility for any of the major details of implementing or funding
the universal service program.

The program would be subject to judicial invalidation, however, unless and until
Congress itself ratified the precise mechanisms selected by the administrative agency.
Network Solutions provides a very good example. Congress thought that a fund to
advance the Internet was a sound policy and ratified the NSF's otherwise ultra vires
program. In so doing, Congress resolved all difficulties arising under the nondelegation
doctrine.

illegal tax because, as the district court decided, NSF lacked congressional authorization."); see
also Thomas v. Network Solutions, Inc., No. 97-2412 1998 U.S. Dist. LEXIS 14696, at *6
(D.D.C. Aug. 28, 1998) ("There is no dispute that the Preservation Assessment, as imposed by
NSF in 1995, is an illegal tax."), affd, 176 F.3d 500 (D.C. Cir. 1999).

507. The district court invalidated the surcharge on April 6, 1998. President Clinton
signed the legislation that included the ratification clause on May 1, 1998, only three weeks
later. See Thomas, 1998 U.S. Dist. LEXIS 14696, at *3-4.

508. See 1998 Supplemental Appropriations and Recessions Act, Pub. L. No. 105-174,
§ 8003, 112 Stat. 58, 93-94 (1998).

509. Thomas, 1998 U.S. Dist. LEXIS 14696, at *6 (holding that "it is settled law that if
Congress ratifies a tax, it is proper under the Constitution, even though Congressional approval
might postdate the initial imposition and collection of the tax").

510. See Thomas, 176 F.3d at 506-07.
511. Id. at 506 (quoting United States v. Heinszen & Co., 206 U.S. 370, 384 (1907)).
512. See id. at 506-07.
513. Id. at 507.
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Congress itself, by ratifying the NSF's preservation fee program, entirely negated
any delegation problems. As Judge Randolph explained, "Section 8003 delegated to
NSF no discretionary authority, much less the power to enact tax legislation or to fix
tax rates. ' s 4 At the time Congress enacted the ratification, "Congress then knew how
much Network Solutions had been charging registrants, the period during which the
charges had been imposed... and what portion of the charges-30%-had gone to
NSF and for what purpose." 51 5 For all intents and purposes, the ratification was no
different than the imposition of a retroactive tax on domain registrations, retroactive
for three years.

The ratification legislation did not convey any additional discretion to NSF on a
going forward basis. Congress ratified the fee that NSF had been charging, not some
other fee. NSF lacked any authority to modify the charge or institute a new or different
charge. Of course, NSF could have unilaterally demanded payments for some other
purpose, in some different amount. If the agency were to do so, the charges would be
unlawful, unless and until Congress enacted legislation ratifying this new course of
agency action.

Ratification permits an agency to act, but ultimately requires Congress to take
political responsibility for the action. It represents a sound compromise between the
extremes of sustaining any wholesale delegation of revenue authority to an agency or
disallowing any agency role in the process of paying for benefit programs.5 16 Congress
may obtain the help of agency expertise in designing the program and the mechanisms
that will pay for it,517 but Congress must ultimately accept, in a very direct way,
political responsibility for enacting the taxes (or "fees" or "charges").

As Professor Manning has observed, "[t]he nondelegation doctrine serves important
constitutional interests: It requires Congress to take responsibility for legislative policy
and ensures that such policy passes through the filter of bicameralism and
presentment., 518 Greater reliance on the ratification doctrine in cases presenting
wholesale delegations of revenue authority would advance these values in a significant
way.

Moreover, no good reason exists for assuming that the nondelegation doctrine could
not be more sensitive in some areas than it is in others. The Supreme Court itself said
as much in Whitman,5 19 and some scholarly commentators have advocated such an
approach.52° Professor Rappaport, in particular, believes that the nondelegation
doctrine's bite should vary depending on the precise nature of the delegation at

514. Id.
515. Id.
516. See Ronald J. Krotoszynski, Jr., Constitutional Flares, 83 MINN. L. REV. 1, 4-6

(1998); see also Quill v. Vacco, 80 F.3d 716, 731-32, 738-43 (2d Cir. 1996) (Calabresi, J.,
concurring); Neal Kumar Katyal, Judges As Advicegivers, 50 STAN. L. REV. 1709, 1710-12,
1714-23, 1821-24 (1998); Ralph G. Steinhardt, The Role of International Law As a Canon of
Domestic Statutory Construction, 43 VAND. L. REV. 1103, 1121 (1990).

517. See Krotoszynski, supra note 443, at 739-41, 750-54.
518. Manning, supra note 22, at 277.
519. Whitman v. Am. Trucking Ass'ns, 531 U.S. 457,475-76 (2001).
520. See Michael B. Rappaport, The Selective Nondelegation Doctrine and the Line

Item Veto: A New Approach to the Nondelegation Doctrine and Its Implications for Clinton v.
City of New York, 76 TUL. L. REv. 265 (2001).
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issue.521 Unlike Professor Rappaport, I propose applying the standard nondelegation
test (as Mid-America Pipeline effectively requires), but doing so with an eye toward
the potential curative effect of the ratification doctrine. 522

Professor Sunstein has suggested that a revised nondelegation doctrine that looks to
subject matter, rather than the scope or degree of delegation, might be more plausible
than a strong, generic nondelegation doctrine.5 23 The ratification doctrine, coupled with
the National Cable Television Ass n and New England Power requirement of a clear
textual authorization to an agency to impose charges, rests on a subject matter
distinction, rather than a "hard-to-manage question [about] whether the legislature has
exceeded the permissible level of discretion." 524 Consistent with this approach, forcing
Congress to make greater use of the ratification doctrine would not involve the
judiciary in as many difficult judgment calls as would a generalized reinvigoration of
the nondelegation doctrine.

Along similar lines, Professor Manning suggests that "[tihe central aim of the
nondelegation doctrine is to promote specific rather than general legislative
policymaking-that is, to induce Congress to filter more precise policies through the
process of bicameralism and presentment rather than leaving such policies to be
elaborated by agencies or courts outside the legislative process.5 25 Increased reliance
on the ratification doctrine in circumstances where Congress vests an agency with the
power to raise revenues would advance the values that Manning identifies; it would
require Congress to validate the imposition of de facto taxes on the public or acquiesce
in judicial invalidation of the taxes.

Finally, ratification is not an impermissible legislative veto. INS v. Chadha526

prohibits Congress from delegating authority to an administrative agency while
attempting to reserve a power to superintend the delegated authority. If Congress told
NSF to establish a system of fees to create a fund to improve the Internet, and then
purported to vest a single house or a single committee with oversight powers over the
exercise of that delegated authority, a separation of powers problem would exist."' In
cases where ratification could apply, Congress has, in point of fact, not delegated
authority to the agency in the first place. In other cases, the scope of the delegation is
not sufficiently sweeping to encompass the agency's proposed course of action.
Finally, we could posit a class of cases in which the delegation might be too sweeping,

521. See id. at 271-72, 345-55, 369-72.
522. See, e.g., Romer v. Evans, 517 U.S. 620 (1996) (applying rationality test to

invalidate Colorado's Amendment 2, even though plausible reasons for adopting Amendment 2
existed); City of Cleburne v. Cleburne Living Center, 473 U.S. 432 (1985) (applying rationality
test to invalidate city's refusal to issue a permit for group home for adults with developmental
disabilities).

523. See Sunstein, supra note 21, at 338.
524. Id.; see also Schuck, supra note 29, at 792-93 ("In the end, the nondelegation

doctrine is a prescription for judicial supervision of both the substance and forms of legislation
and hence politics and public policy, without the existence or even the possibility of any
coherent, principled, or manageable judicial standards.").

525. Manning, supra note 22, at 271.
526. 462 U.S. 919 (1983).
527. See id. at 944-51, 956-59.
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given the subject matter at issue and Congress's failure to provide significant
limitations on its exercise.

Moreover, no presentment problem exists when Congress exercises its power of
ratification. For a ratification to occur, both houses must enact a bill approving the
agency's action; this bill, like any other bill, would be presented to the President for his
signature or veto. Presumably, the President would approve most ratification measures,
because they would simply affirm prior action by the administration or an
"independent" agency staffed in substantial measure with members of the President's
political party. Regardless of how the President responds to the ratification measure,
the constitutional requirement of presentment would be met.

Consistent with the doctrine of ratification, reviewing courts could reasonably
require Congress to ratify when the scope of a delegation is unclear. Mid-America
Pipeline and National Cable Television Ass'n together stand for the proposition that
delegations of revenue authority must be express. If an agency does not have a clear
textual mandate to tax, federal courts should force the agency to resort to the
ratification process or face judicial invalidation of its work product.

On the other hand, the current nondelegation doctrine does not require invalidation
when Congress has delegated in a clear fashion. The question then arises as to whether
the nondelegation doctrine requires Congress to take on any responsibility for the
design of a revenue program beyond a bare authorization to tax. Read broadly, Mid-
America Pipeline seems to suggest that if Congress delegates revenue authority in a
clear fashion, the terms of the delegation are not subject to any special analysis simply
because they involve taxation. The case certainly would bear this interpretation.

If one focuses on the design of the program in Mid-America Pipeline, however, the
matter becomes somewhat more complicated. The revenue program at issue in Mid-
America Pipeline defined who would pay the charges, the basis on which the agency
would assess the charges, and how much the pipeline operators would pay in any given

528year. Congress itself set a ceiling for the maximum amount to be collected each year
through an annual appropriations measure: "the Secretary has no discretion whatsoever
to expand the budget for administering the Pipeline Safety Acts because the ceiling on
aggregate fees that may be collected in any fiscal year is set at 105% of the aggregate
appropriations made by Congress for that fiscal year.' 5 29

Given that Congress established, on an annual basis, the net level of taxation that
the Department of Transportation could impose on pipeline operators, and that
Congress had established the basis on which the taxation would occur, the case did not
really involve a delegation at all. Congress not only had the ability to ratify, but in fact
ratified, through the annual appropriation, the Department's execution of the pipeline
safety programs. Presumably if Congress had concerns about the precise means the
Department used to assess the fees, it would have amended the program incident to
setting the annual appropriation for pipeline safety.

In many ways, then, Mid-America Pipeline did not present a particularly strong case
for applying the nondelegation doctrine. Unless the separation of powers doctrine
simply barred Congress from delegating any aspect of a revenue program to an agency,
the delegation at issue was not problematic. Moreover, given that Congress often

528. See Skinner v. Mid-Am. Pipeline Co., 490 U.S. 2t2, 215-16, 219-20 (1989).
529. Id. at 220.
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delegates discretion to the Internal Revenue Service to implement tax policies without
direct congressional approval of the agency's work, a holding that prohibited any
delegation of discretion to an agency implementing a revenue program would have
been wholly unprecedented and a clear break with decades of settled administrative
law practice.

Section 254 presents a very different case. Congress has not established the precise
services to be subsidized and, on the contrary, has urged the Commission to add new
services over time. Indeed, universal service funds could be used to pay for services
that did not even exist in 1996, when Congress enacted § 254. This might not be
problematic, had Congress established clear limits on the amount of money that the
Commission could raise and spend. By way of contrast, the revenue program sustained
in Mid-America Pipeline had clear limits on the purpose for which monies could be
spent, the ways in which money could be raised, and the net amount of funds that could
be raised in a given fiscal year. Section 254 has none of these important safeguards.

This analysis should not lead to an immediate conclusion that § 254 is
unconstitutional and that the universal service program should be struck down (and
monies collected rebated). Instead, it suggests that Congress should be required to
ratify the Commission's plan, just as Congress ratified the NSF's decision to create a
fund to promote the Internet. Section 254 obviously informs telecommunications
service providers that taxes of some sort will be assessed on their products; it goes a
long way toward ameliorating concerns about notice and unfair retroactive taxation. At
the end of the day, however, citizens should not be required to pay universal service
fees unless and until Congress itself endorses the charges and the services funded by
the program.

Beyond serving the separation of powers and the Framers' enduring concerns about
democratic accountability for revenue measures, imposing a ratification requirement
would also set a ceiling on universal service fees unless and until Congress again
ratified the program. In essence, this approach reads § 254 as a mandate to create a
universal service plan, with the plan going into effect, at least temporarily, pending
formal congressional ratification.

If Congress wishes to avoid the ratification requirement, it could amend § 254 to
limit either the purposes for which universal service monies can be spent or, in the
alternative, cap the total funds to be raised via universal service charges. If it prefers to
do neither of these things, leaving § 254 "as is, where is," the federal courts should
require ratification as a precondition of forced payment.

E. The Universal Service Program Represents Poor Public Policy

Even if the universal service program does not violate the nondelegation doctrine, it
reflects a poor means of achieving the goal of universal access to basic
telecommunications services. Administration of the program is expensive, with double
assessments and collections. Portions of the program, such as the assistance for rural
medical care providers, are abject failures.53° Other aspects of the program, such as
funding for Internet wiring for schools and libraries, have proven wildly popular--even
when the schools and libraries lack any computers to put the shiny new wiring to work

530. See supra text and accompanying notes 372-401.
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for its intended purpose. 53
1 The program, at least at the federal level, is bloated and

poorly administered. 2 Funding decisions seem arbitrary and wasteful. The system is
no less costly and no more effective than the system of cross-subsidies that Congress
intended for it to replace.

The current universal service policy also is incoherent. Simply put, you cannot
subsidize one part of an integrated network without creating competitive benefits that
have effects across the entire network. As one observer has noted, "[s]tranded cost and
universal service provisions, for radically different reasons, adopt a regulatory attitude
that is more reminiscent of the unitary Bell System than it is consonant with the
regulatory ambitions of the Telecommunications Act."533

The idea that providing ILECs with universal service monies will not enhance the
ability of the ILECs to fend off competitors is sheer fantasy. Any subsidy for a portion
of an integrated network will have spillover effects that will lower the costs of
operating the nonsubsidized portion of the network. If Congress wished to create a
truly competitively neutral program, it should have devised a system of tax credits or
direct subsidies to service subscribers, rather than service providers.5 34 Moreover,
Congress should have encouraged the use of new competitive technologies in high cost
and rural areas-such as satellite and cell phones-rather than continuing to support
the provision of wireline services. In many developing countries, wireless telephone
systems are the only game in town.535

State PSCs, however, tend to favor preexisting wireline technologies over newer,
wireless ones. As Professor Chen has argued, it is very difficult to justify this
preference on sound policy grounds.536 As Rosston and Wimmer put it, "in rural, high-
cost areas, customers who make few calls may be better off if they are allowed to use a
wireless service with a low monthly rate and a relatively high per-minite charge."5 37 If

531. See supra text and accompanying notes 344-71.
532. See supra text and accompanying notes 440-47.
533. Chen, Shadows of Giants, supra note 48, at 924.
534. See id. at 945 ("Numerous commentators have lamented Congress's failure to

authorize direct subsidies for universal service, drawn from general tax revenues rather than
surcharges on telecommunications services.").

535. See Rebecca Carroll, Americans Cutting Cord on Land Line to Go Mobile,
SEA'rLE TIMES, Aug. 5, 2003, at A4 ("Cellphones overtook land-line phones earliest in some
developing countries that hadn't laid land lines by the time cellular technology arrived. In
Cambodia, for instance, nearly 90% of phones are cellular."); see also Jason Roy Flaherty, Note,
Reallocating the Instructional Television Fixed Service Electromagnetic Spectrum at 2.5 GHz,
96 Nw. U. L. REV. 1177, 1177 (noting that "[w]ireless communications services is one the
fastest growing segments of the communications industry" and reporting that "half of all
telecommunications services [in the United States] will be wireless by the year 2010").

536. See Chen, Subsidized Rural Telephony, supra note 410, at 33-39,54-55; see also
Alleman et al., supra note 292, at 856 ("We argue that the current manipulation of telecom rates
exists, not because it is necessary to promote subscription, but simply because the public choice
process prefers the current rates to those a competitive market would produce."); Gregory L.
Rosston & Bradley S. Wimmer, The ABC's of Universal Service: Arbitrage, Big Bucks, and
Competition, 50 HASTINGs L.J. 1585, 1605-07 (1999) (describing service provider participation
requirements and how incumbents benefit from these requirements in securing universal service
contracts).

537. Rosston & Wimmer, supra note 536, at 1607.
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access for rural consumers can be achieved more cheaply and efficiently using cell or
satellite phone service, why insist on wireline technologies or define universal service
program participation requirements in ways that strongly disadvantage wireless
carriers?

5 38

The answer should be obvious: wireline systems require huge capital outlays and
create greater rents for the incumbent local exchange carriers. By defining program
participation requirements in ways that inevitably favor incumbent wireline service
providers, state regulators ensure that the bulk of universal service subsidies will go to
the ILECs, and not the CLECs.53 9 These subsidies, in turn, will enable the ILECs to
retain their competitive advantage in providing local telephone service, and will
enhance their ability to provide intrastate and interstate telephone service. To state the
matter simply, the universal service program has the untoward effect of impeding the
conditions necessary to break the local telephone service monopoly.

Other problems exist. For example, the universal service program design is radically
unprogressive and arguably hurts as many poor consumers as it benefits. "Because the
burden of this funding is concentrated on certain telecommunications services, rather
than drawn from general revenues, the base of the 'tax' is relatively narrow, and the
markups on the prices of services generating the subsidy are quite high., 540 A single,
low-income mother, living in the Bronx, with a cell phone for personal safety, pays
10% or more of her monthly wireless telephone bill to support universal service for
wealthy Montana residents living on ranchettes. The program makes no allowance for
ability to pay, but raises prices for all consumers of telecommunications services.
Conceivably, the single mother makes lots of calls to rural Montana, but this
proposition is most unlikely.

If urban air travelers were required to pay a 10% fee to ensure that the airport in
Staunton, Virginia ("SHD") remained open with jet service to major destinations, there
would be a great deal of grumbling. The fact that someone living in New York might
be able to fly to SHD would not seem like a very good exchange for a 10% surcharge
on a ticket from New York City to Los Angeles, California. Yet, this is precisely how
the universal service program operates: it taxes urban consumers, regardless of ability
to pay, in order to subsidize rural consumers (regardless of ability to pay).

If ensuring that rural residents have access to telephone service and/or the Internet
truly serves the public good, then general public revenues should be used to provide
the necessary subsidies. 541 "More limited programs, targeted at marginal subscribers,

538. See Chen, Subsidized Rural Telphony, supra note 410, at 54-56.
539. See generally Rosston & Wimmer, supra note 536, at 1607 (arguing that a free

choice between a subsidized wireless service and wireline service cannot be made "because
regulators require a local usage component" and "such an option will not be available because
only plans with local usage components will be supported").

540. Alleman et al., supra note 292, at 869.
541. Professor Chen states the matter straightforwardly:

The cure for universal service is equally simple. No one seriously disputes the
desirability, or at least the plausibility, of a public role in ensuring educational
access to the Internet. Doing so through a general tax rather than an internal
subsidy drawn from other telecommunications users would not only simplify the
administration of the Telecommunications Act but also improve overall economic
welfare.
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could meet this objective at lower cost, and with less interference with a competitive
market."

542

In virtually no other industry are consumers in one area directly taxed to provide
service to consumers in another area. For example, rural electrification enjoys federal
subsidies under the Rural Electrification Act, 543 but the federal government does not

assess "universal service" fees on urban customers to pay the costs associated with
rural electrification.

544

Urban electricity customers arguably benefit from a national electricity grid with
universal service. Residents of urban areas, when traveling, might find it inconvenient
if large swaths of the country lacked electrical power. The ability to access persons
living in rural areas also would be reduced in the absence of electricity. The same
arguments that support the urban to rural subsidy in the context of telephony could be
trotted out in favor of forced subsidies for rural electric customers.545

Under the Rural Electrification Act, however, local rural communities receive
federally subsidized loans, which they must themselves repay, to underwrite the cost of
transmission lines and other infrastructure requirements.546 Rural electric cooperatives
organize to build and operate rural electric services and pay the costs of doing so
(albeit with artificially lower costs because of the federal subsidy). This model makes a
great deal more sense than taxing a single mother in the Bronx to subsidize Harrison
Ford's air conditioning bill in rural Montana.5 47

Even if one embraces the objectives that the universal service program exists to
advance, the program's design and execution do not ensure that the most needy persons
obtain the maximum benefits. Some commentators fault the program as an "inefficient.
. means of obtaining its intended goal" for a number of reasons, including its failure

to target "marginal" and "needy" subscribers, problematic pricing practices that will

Chen, Shadows of Giants, supra note 48, at 971.
542. Alleman et at., supra note 292, at 856.
543. Rural Electrification Act of 1936, ch. 432, 49 Stat. 1363 (1936) (codified as

amended at 7 U.S.C. §§ 901-950 (2000)).
544. See Joel A. Youngblood, Note, Alive and Well; The Rural Electrification Act

Preempts State Condemnation Law: City of Morgan City v. South Louisiana Electric
Cooperative Ass'n, 16 ENERGY L.J. 489, 489-96 (1995) (discussing history and operation of the
Rural Electrification Act of 1936, which provides subsidized financing for qualifying rural
electrification projects); see also Richard P. Keck, Reevaluating the Rural Electrification
Administration: A New Deal for the Taxpayer, 16 ENvTL. L. 39, 42-61 (1985) (providing a
history of the REA and a comprehensive description of its subsidy programs from a decidedly
skeptical point of view).

545. See Rossi, supra note 290, at 39-40 (noting that universal service concepts have
no logical stopping point and that "taken to its extreme it could require not only subsidization of
the network, but a redistributive tax to pay to provide computers or other electronic devices to
consumers who cannot afford to pay for these").

546. See Youngblood, supra note 544, at 490-96; Keck, supra note 544, at 46-48,51-
61.

547. See Alleman et al., supra note 292, at 870 (arguing that "since rural customers
generally rely more heavily on long distance service, raising long distance rates to subsidize
rural subscribers is counterproductive" and noting that "it is far from clear that all rural
subscribers are needy").
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not "obtain the desired goal," and revenue devices to underwrite the program that are
"counter-productive." 548

It is far from certain exactly how much effect the universal service program has in
boosting telephone subscription rates. "In the United States, as in most western
European countries, the vast majority of households now subscribe to telephone
service." 549 In light of this fact, "[i]t is difficult to argue that the external benefit to
existing subscribers is high when new subscribers are added" to the system. 550 If
adding new subscribers really enhanced the value of the system, private
telecommunications firms probably would underwrite some part of the cost of
providing universal service because these expenditures "would increase demand for
services by inframarginal subscribers.

' 551

The universal service program, with its multilayered collection and administration
systems, is a veritable hydra. The Commission assesses fees on service providers, who
then pass these charges on to consumers. Each transaction creates administrative
costs.552 As Alleman, Rappaport, and Weller have argued, "if promoting subscription
were the real goal of universal service policy, then subsidizing rates for local service
generally is an extremely inefficient means of achieving that goal. 553 One analyst
estimates that the program costs $1.65 for every $1.00 in subsidy that it generates and
distributes. 54

The spending side is little better. Both state and federal authorities appropriate
universal service funds. These subsidies often go to incumbent telephone companies,
which can offset universal service charges by meeting universal service needs. The
accounting necessary to keep track of these matters could easily engage an army of
accountants.

555

It would be much easier to offer refundable tax credits to persons living in rural or
high cost areas for telephone service of their choice. Some might elect to purchase
wireline service from an ILEC, other beneficiaries might opt for a cell phone instead.

548. See id. at 861.
549. Id. at 862 (quoting ALEXANDER BiENFANTE, FCC, TELEPHONE SUBSCRIBERS INTHE

UNrTED STATES 1 (2001)).
550. Id.
551. Id. at 862-63.
552. See Chen, Shadows of Giants, supra note 48, at 971.
553. Alleman et al., supra note 292, at 863; see also Rosston & Wimmer, supra note

536, at 1587 ("Universal service programs, as currently structured, rely on arbitrary definitions
to determine which providers will be taxed, how much they will be taxed, and which ones are
eligible for support. As a result, universal service programs not only distort consumer behavior
by artificially raising prices but alter firms' actions so they can either avoid taxes or to [sic] gain
access to subsidies.").

554. See JERRY HAUSMAN, TAXATION BY TELECOMMUNICATION REGULATION: THE

ECONOMICS OF THE E-RATE 13-14 (1998); see also Rosston & Wimmer, supra note 536, at
1587-88 (predicting that "[a]s the universal service programs grow, firms will devote more
resources to avoid paying the increased charges to fund the system" and characterizing such
"avoidance activity" as "non-productive").

555. See Alleman et al., supra note 292, at 869 (noting that "distorting the prices of
telecommunications services is a particularly costly method for financing universal service
subsidies" and cataloguing some of the inefficiencies associated with the universal service
program).
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Consumers, rather than bureaucrats, would be empowered to select the telephone
delivery system that best met their needs as they (and not some state PSC
administrator) see them.55 6 The truly poor would still be entitled to universal service if
the tax credit program was fully refundable.

Indeed, one would imagine that a refundable tax credit, if assignable, would create a
wave of new competition for rural/high-cost area and low-income consumers. Provided
that the credit was sufficiently generous, various service providers would directly
market products to potential consumers in exchange for an assignment of the universal
service credit. It seems likely that more and better service would result for most
consumers-to say nothing of the jump start that such an approach would provide for
competition in providing local telephone service.

There is also little reason to believe that consumers are less able than the
Commission or state PSCs to decide precisely what telecommunications services are
most essential. In fact, subscription rates for unsubsidized telecommunications and
media services are fairly constant across household income levels. 7 Studies of
subscription rates across household income "confirm that consumers, even those with
low incomes, choose to purchase packages of wireless, cable, and other services with
prices at least as high as local phone prices would be in the absence of the current
subsidy.' 558 One could plausibly claim that universal service presently represents a
welfare program for the former Bell Operating Companies, and little more.

In sum, even if the universal service program is constitutional, it represents a rather
poor means of achieving admittedly laudable ends. Congress should rethink its
approach and junk universal service in favor of more direct-and economically
efficient-subsidy schemes.

CONCLUSION

In some instances, agencies have imposed taxes in circumstances where Congress
has not authorized any imposition of taxes. Such cases present easy nondelegation
doctrine questions: under National Cable Television Ass'n and New England Power,
agencies may not infer a generalized power to tax from a limited authorization to
impose charges on the entities they regulate. Accordingly, cases like Network Solutions
demonstrate that, when an agency oversteps the bounds of a delegation of revenue
authority, the federal courts will enforce the nondelegation doctrine and disallow the
ultra vires collection of revenue (whether styled as a "tax" or a "fee").

The question that remains to be answered is: How should federal courts react when
Congress authorizes a tax, but fails to limit either the amount of the tax or the ability of
the agency to spend the monies raised through the tax? Under the doctrine of
ratification, some particularly open-ended delegations of revenue authority should be
invalidated, subject to retroactive ratification by Congress. Section 254 presents a good
candidate for invalidation because Congress failed to specify either the level of
taxation or to provide limits on the benefits to be funded by the revenue generated. On

556. See Rosston & Wimmer, supra note 536, at 1607 ("By allowing consumers the
option of choosing between a wireline and wireless offering, both of which are subsidized,
consumers will determine which service best matches their needs.").

557. See Alleman et al., supra note 292, at 865-66.
558. Id. at 866.
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these facts, the delegation goes too far, and should be invalidated-subject, of course,
to ratification.

In the end, any serious effort to enforce the nondelegation doctrine necessarily will
require courts to engage in an inquiry into whether a particular delegation "goes too
far." In the limited case of delegations of revenue authority, the Supreme Court should
enforce the "intelligible principle" requirement vigilantly and require recourse to the
ratification doctrine when Congress has enacted some sort of open-ended authorization
to impose charges. Although Mid-America Pipeline holds that no special nondelegation
rules govern delegations of revenue powers, the facts of the case made it a particularly
poor vehicle for arguing that Congress had failed to provide sufficient guidance to the
agency charged with implementing the statute.

When read and understood in context, Mid-America Pipeline does not pose a
significant barrier to a renewed commitment to enforcing the nondelegation doctrine in
the area of open-ended mandates to tax. When Congress itself establishes both the
precise amount to be collected and the means for doing so, no plausible nondelegation
doctrine objection exists. In the case of the universal service program, however,
Congress has failed to set the exact metes and bounds of the Commission's taxing and
spending authority.

In sum, the Supreme Court should revive the nondelegation doctrine in a limited
way by requiring Congress to ratify agency actions that raise revenue in the absence of
an express and limited delegation. Because § 254 limits neither the objects of the
universal service program nor the funds to be expended to achieve them, the federal
courts should require Congress to meet the requirements of the ratification doctrine.
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