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time and the provision of a fresh set of warnings, and restricted the second
interrogation to a crime that had not been a subject of the earlier interrogation.”*"!
This combination of factors led the Court to allow the further questioning > Justices
Brennan and Marshall dissented, based on a concern that the ruling would water
down Miranda’s protections.*® Subsequent lower-court decisions, however, have
generally respected a suspect’s assertion of the right to silence and excluded
statements obtained thereafter, unless the police have suspended questioning for a
significant period and re-warned the suspect prior to further interrogation.**

When a suspect invokes the right to counsel, Edwards v. Arizona establishes a
much clearer rule: all interrogation must cease, until counsel is actually made
available to the suspect, or unless the suspect initiates further communication with the
police.* Two later cases expanded the Edwards rule: after an invocation of the right
to counsel, the police may not even ask questions about another crime,*% and the fact
that the suspect has consulted with a lawyer (after the initial invocation) does not
remove the protection of Edwards or permit further police questioning 3 Justices
Brennan and Marshall were part of the majority in Edwards and in the first of the
expansion cases.’® Although Justice Brennan retired just before the second of the
expansion cases, there seems little doubt that he, like Justice Marshall, gladly would
have joined with the majority in it as well.

The only Edwards case in which Justices Brennan and Marshall were on the losing
side was Oregon v. Bradshaw.>® In Bradshaw, the suspect invoked his right to
counsel, and then asked a police officer, “Well, what is going to happen to me
now?" The majority found that in so asking, the suspect reinitiated communication,
thus allowing further police questioning.*"! In dissent, Justice Marshall, joined by
Justice Brennan, acknowledged that their disagreement with the majority was notover
the legal standard, but over its application to the particular facts.'?

F. Sixth Amendment Rules

Before the beginning of formal proceedings, usually through arraignment or
indictment, a suspect’s constitutional protection against improper police interrogation
is based largely on Miranda and the Fifth Amendment. After the onset of formal
proceedings, however, a defendant also gains the protection of the Sixth
Amendment’s right to counsel.

The Warren Court’s most famous decisions applying the Sixth Amendment to
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police interrogations were Massiah v. United States®™ and Escobedo v. lllinois.>** In
Massiah, the Court held that an indicted defendant cannot be questioned by a
codefendant who is secretly working for the police, because such questioning violates
theindicted defendant’s Sixth Amendment right to counsel.'* In Escobedo, the Court
extended the Massiah holding to the quite different context of a defendant who was
under arrest, but who had not yet been indicted or otherwise subjected to formal
adversarial proceedings.>'® Escobedo was potentially a watershed case, because it
seemingly extended the Sixth Amendment’s right to counsel to the moment of
arrest—and would have prohibited post-arrest police interrogations in the absence of
counsel, severely hampering the ability of the police to secure confessions. Two years
later, however, in Miranda, the Court stepped back from the potential abyss created
by Escobedo, reinterpreting that case as a Fifth Amendment rather than a Sixth
Amendment case?'” The significance of this shift was that, after Miranda, pre-
indictment suspects could be questioned by the police even in the absence of counsel,
so long as other methods—specifically, the now-famous Miranda warnings and a
valid waiver—sufficiently guaranteed that the suspect was not being coerced or
compelled to answer the questions. Nothing in Miranda requires that a suspect who
asks for counsel must be given one—merely that interrogation must cease.*'®

Even under the Republican Court, defendants against whom formal proceedings
have begun continue to emjoy extra constitutional protection under the Sixth
Amendment. Thus, in United States v. Henry,*" a majority of the Court held that
Massiah and the Sixth Amendment were violated by a series of “conversations”
between the defendant and a jailhouse informant—even though the police had
specifically instructed the informant not to question the defendant.*”® And in Maine
v. Moulton* the majority applied Massiah to bar the prosecution’s use of
information even though it had been gathered for an entirely different (and lawful)
purpose.’? Justice Brennan joined the majority in Henry,’” and wrote the majority
opinion in Moulton3*

The only post-Warren Court case that might be said to have undermined the
Massiah rule is Kuhlmann v. Wilson.>” There, a majority of the Court held that it
does not violate Massiah, or the Sixth Amendment, for the police to place a passive,
“listening post” informant in a jail cell with an indicted defendant, in the hope that
the defendant will volunteer some kind of incriminating information.””® Justice
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Brennan, in dissent, argued that the question of the listening-post informant—which
had been reserved by the Court in Henry—was not even presented by the facts of
Kuhlmann v. Wilson, since the lower court had concluded that the informant was not
completely passive but instead subtly encouraged the defendant to discuss his
crime.*?’ Justice Brennan believed that any staternent “deliberately elicited” from a
Sixth Amendment defendant, by the police or by their agent, must be suppressed.*?®

In two other contexts, the Republican Court gave significant new life to the Sixth
Amendment as a restriction on police interrogations. The first arose in the case of
Brewer v. Williams,*® in which an arraigned defendant (whose Sixth Amendment
rights had thus attached) confessed to the murder of a child.**® This was in response
to comments by two police officers (who were transporting the defendant from the
place of his arrest to the place where he would be tried for the crime) that the murder
victim was entitled to a “Christian burial.”**! The Court construed the so-called
Christian burial speech as interrogation within the meaning of the Sixth Amendment,
because it was deliberately designed to elicit incriminating information (the location
of the body) from the defendant.*® This interpretation of “interrogation” appears to
be more protective of the defendant’s rights than the interpretation of the same term
in the Miranda line of cases.** Justice Brennan joined the majority in the Williams
case.

The second arose in the context of a Sixth Amendment analogy to the rule of
Edwards, which prohibits the police from further questioning after a suspect invokes
his Fifth Amendment Miranda right to counsel.®®® If the Republican Court’s
willingness to side with the suspect in Edwards was surprising, much more so was
the Court’s extension of the Edwards rule to the parallel context of the Sixth
Amendment right to counsel. In Michigan v. Jackson,*® the Court held that a
defendant who makes a general request for counsel at his arraignment triggers an
Edwards-like rule, under the Sixth Amendment, and can no longer be subjected to
police questioning—even for the limited purpose of seeking to obtain an otherwise
valid Miranda waiver!® In other words, after Jackson, a defendant who asserts his
Sixth Amendment right to counsel, even in the context of preparing for trial, gains
protection from police interrogation that is greater than the protection provided by
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Edwards itself (because, under Edwards, the protection is not triggered until the
police have had at least one opportunity to ask the suspect to waive his rights,
whereas under Jackson there is no such opportunity). Justices Brennan and Marshall
joined with Justices White, Blackmun, and Stevens to produce this surprising
result.®®

Especially because the Court continues to tinker with the Jackson rule, we still do
not know the full impact of Jackson on post-indictment police interrogations.>* But
it seems likely that Jackson will have a major impact, since virtually all defendants
either ask for, or obtain, counsel (thus asserting their Sixth Amendment rights and
triggering Jackson) early in the formal adversarial process. Under Jackson, no such
defendant may thereafter be approached by the police and asked to waive either his
Fifth Amendment Miranda rights or his Sixth Amendment rights; the only remaining
hope for the police is that such a defendant, or his lawyer, might initiate a
conversation with a police officer, in which case the police officer would be allowed
to request such a waiver.

G. Exclusionary Rules

Finally, there are the numerous cases in which the Court has addressed the ultimate
consequences—in the courtroom—of a police violation of either the Fifth or Sixth
Amendment. It is in this context that the Republican Court has had its greatest
success in reversing the impacts of Miranda and other Warren Court precedents. And
it is in this context that a Brennan/Marshall Court would have been most likely to
produce a different result.

The Republican Court generally continues to exclude any statement obtained by
means of an unconstitutional police interrogation from direct use in the prosecution’s
case-in-chief. Moreover, the Republican Court has held that a defendant’s silence in
response to police interrogation following Miranda warnings cannot be used even to
impeach the defendant at trial, because such use would fly in the face of the Miranda
warnings, which state that the suspect has a “right to remain silent.”**

338. Id. at625.

339. In Patterson v. Illinois, 487 U.S. 285 (1988), the Court (with Justice Brennan in
dissent) held that a proper Miranda waiver also serves to waive the Sixth Amendment right at
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right to counsel and would thereby have acquired the air-tight Jackson protection). Id. at 288;
seealso Texasv. Cobb, 121 S. Ct. 1335 (2001) (post-Brennan decision) (holding that the Sixth
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about other crimes, contrary to an Edwards assertion, which does); McNeil v. Wisconsin, 501
U.S. 171, 175 (1991) (post-Brennan decision) (same).

340. Doyle v. Ohio, 426 U.S. 610, 617-18 (1976) (Justice Brennan joined the majority
opinion). But a suspect is not protected against impeachment use of post-arrest silence during
the period before the suspect receives any Miranda warnings. Fletcher v. Weir, 455 U.S. 603,
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At the same time, several important exceptions to this general principle of
exclusion have been created by the Republican Court. For example, whether or not
the police have violated the Fifth or Sixth Amendment, any statement obtained
thereby generally can be used to impeach a defendant who takes the stand at trial and
makes a contrary declaration.®*! If the statement leads to the discovery of other
evidence, and if the police inevitably would have discovered the evidence anyway,
then that evidence may be used directly in the prosecution’s case-in-chief3*2 And if
the statement was obtained in violation of Miranda (but not apparently, through a
Sixth Amendment violation), but was otherwise voluntary, then the police may
proceed to Mirandize the suspect properly and obtain a second statement that can be
used in the prosecution’s case-in-chief. This is because a Miranda violation, standing
alone, does not give rise to a fruit-of-the-poisonous-tree effect, nor does it
automatically undermine the voluntariness of any statements made after the suspect
is subsequently re-Mirandized.*®

Justices Brennan and Marshall vehemently dissented from each of the
aforementioned decisions, in large part because they recognized that a primary
rationale for the decisions was the majority’s view that Miranda itself is not a
constitutional mandate, but rather a mere prophylactic rule that goes far beyond the
scope of the Fifth Amendment. Justices Brennan and Marshall would have required
the government to prove that any subsequent evidence was not tainted by the
improperly obtained statement.>* As Justice Brennan explained in one of his dissents:

Even while purporting to reaffirm {Miranda}, the Court has engaged of late in a
studied campaign to strip the Miranda decision piecemeal and to undermine the
rights Miranda sought to secure. . ..

605-07 (1982) (per curiam). A suspect is not protected against the impeachment use of any
statements made in response to the Miranda warmings. Anderson v. Charles, 447 U.S. 404,
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Marshall dissented in Jenkins. Id. at 245-54 (Marshall, J., dissenting).
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344. Seegenerally Y ALE KAMISAR ET AL., MODERN CRIMINAL PROCEDURE 802-11 (9th ed.
1999) (discussing whether confessions obtained in violation of Miranda are “poisonoustrees”).
We think that Justice Brennan had Elstad right. The Elstad loophole was not serious in that
case, because the original conversation in the suspect’s living room was arguably not custodial
interrogation at all. But it has been pushed beyond reasonable limits by police, as Professor
Alshuler predicted it would be at the time. Albert W. Alshuler, Failed Pragmatism: Reflections
on the Burger Court, 100 HARV. L. REV. 1436, 1442-43 (1987). For example, the D.C. Court
of Appeals recently approved a police interrogation where the defendant was interrogated
intermittently for almost two hours while in handcuffs at the station house. Davis v. United
States, 724 A.2d 1163, 1165-70 (D.C. 1998). Only after he confessed was he given the
Miranda warnings, after which his second confession, complete with warnings, was videotaped
and used in court. Id. at 1165-66.
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. .. Miranda’s requirement of warnings and an effective waiver was not merely
an exercise of supervisory authority over interrogation practices. . . . Miranda
clearly emphasized that warnings and an informed waiver are essential to the
Fifth Amendment privilege itself.3**

As noted previously, the constitutional status of Miranda was recently challenged
in a case involving the issue whether 18 U.S.C. § 3501 effectively overruled
Miranda, thus requiring a return to the traditional Fifth Amendment voluntariness
test.3® A majority of the current Court rejected the challenge and reaffirmed
Miranda.**" The Brennan/Marshall Court surely would have reached the same result;
indeed, that Court almost certainly would have invalidated 18 U.S.C. § 3501, and
cemented the constitutional status of Miranda, a long time ago.

IV. THE BRENNAN/MARSHALL COURT: AN ASSESSMENT

During Justice Brennan’s final years on the Court before his retirement in 1990,
and again following his death in 1997, he was lionized as one of the great defenders
of the Constitution. For example, Justice Brennan was once introduced before the
Association of the Bar of the City of New York as follows: “He is a hero, there he is
a hero, [sic] he is our hero of the Constitution of the United States.”>*® And Professor
Burt Neuborne recently remarked:

I would not want a Court of nine Brennans; five would do. One of the reasons we
are so sure Brennan is a hero is that for so many of us, he has become the
archetype of the constitutional judge. He will continue to be that archetype for
generations to come.>*

Justice Marshall received similar praise upon his retirement fromthe Courtin 1991,
and again upon his death in 1993. Senator Joseph Biden, then head of the Senate
Judiciary Committee, said upon hearing of Justice Marshall’s retirement: “The
Supreme Court has lost a historic Justice—a hero for all Americans and all times.”*
And Judge William Justice commented, after Justice Marshall’s death:

[P]art of Justice Marshall's genius came from his capacity to voice the anguish,
despair, and social injury suffered by the excluded and oppressed in our land. As
a Justice, his intellectual breadth allowed him to fold these simple truths into
established legal principles. He was recognized and honored for his lifelong
efforts to obtain progressive changes in human rights. Yet he fought for
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349. See Panel Discussion, Brennan’s Approach to Reading and Interpreting the
Constitution, 43 N.Y. L. ScH. L.R. 41, 47 (1999) (comments of Burt Neuborne).

350. Andrew Rosenthal, Marshall Retires from High Court; Blow 1o Liberals, N.Y. TIMES,
June 28, 1991, at A13.
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reformation only through allegiance to the rule of law.?*'!

These plaudits, however, must be understood in the context of the special role
played by Justices Brennan and Marshall within the Court. Although Justice Brennan
enjoyed great success between 1961 and 1970 as one of the primary architects of the
Warren Court’s criminal procedure revolution, for more than half of his tenure, he
served primarily not as a leader, but as a critic of a Court that he believed was moving
in the wrong direction. Justice Marshall’s legacy was similarly that of the “great
dissenter.” In this sense, certainly, one could accurately describe Justices Brennan
and Marshall as “defenders” of the Constitution, or as standing up for the “rule of
law,” at least as conceived by the Warren Court, for without their strong and steady
counterweight, the impact of Justice/Chief Justice Rehnquist, Chief Justice Burger,
and Justice Scalia upon criminal procedure law would have been far greater. The
influence of Justices Brennan and Marshall (along with that of Justices Stevens and,
to a lesser extent, Justice Blackmun) helped to ensure that the post-Warren Court
would turn out to be only moderately, rather than extremely, conservative on most
criminal procedure issues.

Unlike most commentators, however, our mission is not to praise Justices Brennan
and Marshall for their dogged perseverance in opposing Justice Rehnquist and the
other conservatives, but instead to describe the legal landscape that the police would
have faced if Justices Brennan and Marshall had been able to implement their own
vision of criminal procedure law, rather than merely resisting the views of the
conservatives. If one takes Justices Brennan and Marshall at their word, as expressed
in the more than one hundred criminal procedure cases we have surveyed, that
landscape would have been very different from what we now have.*®

Here is what we can glean from Justices Brennan’s and Marshall’s opinions: In the
area of Fourth Amendment law, the Brennan/Marshall Court would have given
defendants both more opportunities to litigate and more opportunities to win
exclusionary claims. The Court would have substantially widened the definition of
a search, thus drawing much more police behavior within the scope of Fourth
Amendment regulation. The Court also would have expanded the concepts of stop
and arrest to include considerably more investigative activity than is currently
covered. This would have required the police greatly to expand the use of warrants
to search both people and places. For the most part, only a very small number of
exigent-circumstance searches, searches incident to arrest, and consent searches
would be permitted without a warrant, and the Court would have made consents much
more difficult for the police to obtain. At the same time, the Court would have made
warrants harder to get, and would have limited the scope of the search that the police
could make both with, and without, warrants. The Court would have curtailed or
eliminated all of the current exceptions to the Fourth Amendment exclusionary

351. William Wayne Justice, In Memoriam: Law Day Address at the University of Texas at
Austin: The Enlightened Jurisprudence of Justice Thurgood Marshall, 71 TEX. L.REV. 1099,
1109 (1993).

352. But see infra text accompanying notes 363-67 (suggesting that Justice Brennan might
have moderated his stances had he been making law rather than criticizing the Republican
court).
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rule,** and would have broadened the concept of standing to give more defendants
an opportunity to raise exclusionary claims.

In the Fifth and Sixth Amendment context, the Brennan/Marshall Court would have
significantly limited the ability of the police to obtain confessions from suspects. The
Court would have applied Miranda much more broadly than under current law,
including to many situations where the defendant was not restrained at all in the
traditional meaning of custody. The Court would have insisted on strict adherence to
the language of the Miranda warnings, and would have construed any and all
ambiguities against the government with respect to Miranda waivers. Moreover, such
waivers would only be allowed if they were truly knowing and voluntary. The Court
would have allowed only a very narrow exception® to the current rule that police
interrogation generally must cease whenever the defendant asserts his right either to
silence or to counsel under Miranda, and would have agreed with the current Court
that the police may not even request a waiver once the defendant asserts his Sixth
Amendmentrights. Also, controversial interrogation techniques that were condemned
but not prohibited by Miranda, such as falsely telling a suspect thata codefendant has
implicated him, would be forbidden.

The use of jailhouse plants to obtain information would be prohibited both before
and after the start of formal proceedings. The Brennan/Marshall Court would have
barred any misinformation or police deception from interfering with the relationship
between the defendant and his lawyer, and—most importantly—might even have
allowed lawyers unilaterally to assert the rights of their clients, thus effectively
eliminating almost all confessions by counseled defendants (including those for
whom third parties had arranged for counsel). Finally, the Court would have imposed
a broad Fifth and Sixth Amendment exclusionary rule, including the exclusion of all
“fruits” of Miranda violations.

In addition, one must consider how the Brennan/Marshall Court probably would
have applied these doctrines to the facts of particular cases. It is quite striking that,
with but two minor exceptions,** Justices Brennan and Marshall never voted for the
government in a Fourth Amendment case from the entire period between 1972 (the
inception of the Republican Court) and their retirements.** In the Fifth and Sixth

353. Asdiscussedabove, the inevitable-discovery and independent-source exceptions would
have been significantly curtailed, but not eliminated. See supra Part II1.G. The Leon good-faith
exception, together with the various use-for-impeachment exceptions, would be gone. See
supra Part I11.G.

354. This exception exists only when a suspect spontaneously expresses a clear desire to
reopen discussion ofthe case. Oregon v. Bradshaw, 462 U.S. 1039, 1052-54 (1983) (Marshall,
J., dissenting).

355. The first of these two exceptions is the unanimous opinion in Hensley. See supra text
accompanying note 82 (discussing Hensley's extension of Terry stops to those reasonably
suspected of past, as well as present, criminality). The second is the essentially unanimous
portion of the opinion in United States v. Crews, 445 U.S. 463 (1980) (partial majority opinion
by Justice Brennan, allowing in-court identification by a witness who had previously seen an
improperly obtained photograph of the defendant, but refusing to agree with a majority that a
defendant’s face could never be a suppressible fruit of the poisonous tree).

356. Justice Rehnquist has frequently been criticized along the lines expressed by David
Shapiro, that “the unyielding character of his ideology has had a substantial adverse effect on
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Amendment area, the story is similar: in only a small handful of police interrogation
cases did Justices Brennan and Marshall ever vote for the government.>”” This one-
sided track record strongly suggests that cases involving such fact-laden issues as
whether the police had probable cause to obtain a warrant or to conduct a warrantless
search, or whether a consent to search or a Miranda waiver was voluntary, would also
almost always have been resolved by the Brennan/Marshall Court (as well as by all
lower federal courts, to the extent they might be expected to follow the Supreme
Court’s lead) against the government. Moreover, Justice Brennan’s expansive view
of habeas corpus would have increased federal court reconsideration of state court
convictions, with concomitant reversals and/or retrials. 3%

The Brennan/Marshall Court would, to put it mildly, have left the police between
a rock and a hard place. On the one hand, the police would face, as always, strong
public pressure to conduct effective investigations and to solve crimes. On the other
hand, the police would face significant new constitutional limitations on their ability
to conduct what we view today as routine searches, seizures, and interrogations. It
seems that Justices Brennan and Marshall either were willing to accept the possibility
that more crimes would go unsolved or unprosecuted, or assumed that the police and
courts would somehow adapt to their constitutional regime and manage to prosecute
such crimes anyway. The latter view, however, reflects a serious naivete about the
costs and effectiveness of additional procedures.

Justices Brennan’s and Marshall’s deep mistrust of the police was forged in the
1930s, 1940s, and 1950s, in the fire of painful, and sometimes personal,
experience.’” But their views seemingly did not evolve in light of the major societal
changes that began to occur (in large part due to the decisions of the Warren Court
in which they participated) in the 1960s, and have continued to this day. Today, when

his judicial product.” David L. Shapiro, Mr. Justice Rehnquist: A Preliminary View, 90 HARV.
L.REv. 293, 293 (1976). However, as Shapiro’s own statistics, as well as the cases discussed
in this Article demonstrate, Justice Rehnquist—while hardly a moderate—was not as
“unyielding” as Justices Brennan and Marshall, at least as to the Fourth Amendment. See also
Craig M. Bradley, Criminal Procedure in the Rehnquist Court: Has the Rehnquisition Begun?,
62 IND. L.J. 273 (1987).

357. The few cases include Pennsylvania v. Muniz, 496 U.S. 582 (1990), where Justice
Brennan, but not Justice Marshall, exempted “routine booking questions” from the scope of
Miranda, id. at 601-02 (plurality opinion); Mlinois v. Perkins, 496 U.S. 292 (1990), where
Justice Brennan, but not Justice Marshall, concluded that use of a jailhouse plant does not
implicate Miranda (but likely violates due process), id. at 300-03 (Brennan, J., concurring);
Berkemer v. McCarty, 468 U.S. 420 (1984), where Justices Brennan and Marshall agreed that
Miranda does not apply to a brief traffic stop, id. at 435-42; South Dakota v. Neville, 459 U.S.
553 (1983), where Justice Brennan, but not Justice Marshall, agreed that asking a suspect to
take a blood-alcohol test was not interrogation under Miranda, id. at 564 n.15 (citing Rhode
Island v. Innis, 496 U.S. 291, 301 (1980)); and Michigan v. Tucker, 417 U.S. 433 (1974),
where Justices Brennan and Marshall wrote that Miranda should not be applied retroactively
to exclude the fruits of a pre-Miranda interrogation, id. at 453-58 (Brennan, J., concurring).

358. See Wainwright v. Sykes, 433 U.S. 72 (1977) (Brennan, J., dissenting).

359. Justice Marshall’s experiences in the civil rights movement are well known. Less well
known is that Justice Brennan, as a ten-year-old, witnessed his father, a union organizer,
carried home by his comrades, beaten and bloody, after an encounter with the Newark, New
Jersey police. KiM 1. EISLER, A JUSTICE FOR ALL 19 (1993).
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minorities are much better represented among police, prosecutors, judges, and state
officials, one of the key aspects of the liberal agenda in the 1950s and
1960s—protecting minorities from oppression by the white establishment—while
hardly forgotten, is a lesser imperative than it once was, The Court has changed in
response to a changing society, a society in which minorities—disproportionately
represented among crime victims as well as defendants, and often wielding
considerable political power—frequently demand tougher, not more lenient, law
enforcement.*® The fact that the newer Democratic Justices Ginsburg and Breyer do
not take such an extreme antipolice stance®' further suggests that times may have
changed

It might be argued that, had Justices Brennan and Marshall been in the majority,
they might have been more balanced in their assessment of the needs of law
enforcement versus the rights of the defendant. Their doomsday rhetoric, so striking
in dissent, would have been unnecessary if they were on the winning side. But there
is little evidence that they did not mean exactly what they said about the substance of
the law of criminal procedure. In his famous 1977 Harvard Law Review article,*s
Justice Brennan surveyed the field of constitutional litigation broadly, removed from
the conflicts and passions of individual cases. Far from moderating his views, he
condemned recent Court decisions restricting criminal and other constitutional rights,
and he urged state courts to recognize, under state constitutions, rights newly

360. See Craig M. Bradley, The Changing Face of Criminal Procedure, TRIAL, Oct. 1999,
at 84 (comparing City of Chicago v. Morales, 527 U.S. 41, 48 (1999) (striking down,
reluctantly, an antiloitering ordinance demanded by inner-city residents, with helpful
suggestions forredrafting), with Papachristou v. City of Jacksonville, 405 U.S. 156, 170 (1972)
(striking down a similar ordinance to discourage ““harsh and discriminatory enforcement by
local prosecuting officials, against particular groups deemed to merit their displeasure’”
(quoting Thomhill v. Alabama, 310 U.S. 88, 97-98 (1940)))); see also Tracey L. Meares & Dan
M. Kahan, Law and Norms of Order in the Inner City, 32 LAW & SOC’Y REV. 805, 805 (1998)
(noting that although the crime tide is receding nationally, America’s predominantly minority
inner-city neighborhoods remain awash in violent lawbreaking).

361. See, e.g., Ohiov. Robinette, 519 U.S. 33 (1996) (8-1 decision) (holding that police may
seek consent to search a car after a traffic stop without telling the motorist he is free to go);
Whren v. United States, 517 U.S. 806 (1996) (unanimous decision) (upholding pretextual stops
of cars by police). In Robinette, only Justice Stevens dissented. Robinette, 519 U.S. at 45
(Stevens, J., dissenting). Justice Ginsburg concurred in the result, agreeing that the Fourth
Amendment contained no such requirement, but suggesting, 4 la Justice Brennan, that Ohio
could base such a right on the Ohio constitution. Id. at 40-45 (Ginsburg, J., concurring). But
¢f- Knowles v. Iowa, 525 U.S. 113 (1998) (unanimously striking down Iowa law allowing the
police to “search incident to arrest” if they have probable cause, even if there was no arrest).
Such agreement on Fourth Amendment issues—going both ways—never occurred during the
period from 1972 until Justices Brennan and Marshall retired.

362. Ofcourse, it could be argued thatthe onlyreason that these relatively moderate Justices
were appointed, rather than “true liberals,” was because a “true liberal” could not have gotten
past a hostile Senate. But it is surely the case that “true liberals” are not as thick on the ground
as during the 1960s and 1970s.

363. William J. Brennan, State Constitutions and the Protection of Individuals Rights, 90
HARv. L. REV. 489 (1977).
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circumscribed, or never endorsed, by the Court under the federal constitution.3* It is
ironic that Justice Brennan, whose Supreme Court career was characterized by
extreme mistrust of the states, should, having failed to garner a majority of the Court,
turn to the states to advance his liberal agenda in constitutional law.>%*

We have therefore taken Justices Brennan and Marshall at their word, and assessed
the criminal procedure system that they adumbrated. Still, it is one thing to issue
impassioned dissents and quite another to be declaring the law. We suspect that
Justice Brennan in particular, as the great conciliator of the Warren Court,>* would
have been motivated—had he been writing for a majority of the Court—to implement
his views in a manner that would not so thoroughly arouse the ire of the police or of
society as a whole 3

For example, in cases where the police did have probable cause, which likely
includes many of the cases in which they were never required to show it,** warrant
procedures could be streamlined so that the warrant requirement would not be so
burdensome.*® Since neither Justice Brennan nor Justice Marshall ever had occasion
to declare themselves as to the validity of telephonic or radio warrants, it is not clear
whether a Brennan/Marshall Court would have approved them. Had it not, however,

364. Justice Brennan reiterated these views nine years later in William J. Brennan, The Bill
of Rights and the States: The Revival of State Constitutions as Guardians of Individual Rights,
61 N.Y.U. L. REv. 535 (1986).

365. One might suppose that it was different states that Justice Brennan mistrusted from the
ones he was addressing in the Harvard article. But this was not so. For example, in one portion
of the article he cited Hawaii, California, Michigan, South Dakota, and Maine as states with
admirable decisions advancing the rights of criminal defendants. Brennan, supra note 363, at
500. But, with the exception of Hawaii, the Supreme Courts of all of the above states also had
issued criminal procedure rulings, discussed above, which Justice Brennan condemned.

366. For example, it was Justice Brennan who convinced Chief Justice Warren to not
“prescribe rigid rules” in Miranda but to allow the states “latitude to devise other means” to
protect the right against self-incrimination. EISLER, supra note 359, at 195. Ironically, this
language was used by the Republican Court to undermine the constitutional force of Miranda.
See supra notes 341-43 and accompanying text.

367. For example, Justice Brennan wrote the pro-police majority opinion in Warden v.
Hayden, 387 U.S. 294 (1967), which abandoned the mere-evidence limitation on what
incriminating material police could seize, but also suggested that there might be some “items
of evidential value whose very nature precludes them from being the object of a reasonable
search and seizure.” Id. at 303. Likewise, in Schmerber v. California, 384 U.S. 757 (1966),
Justice Brennan wrote the 5-4 majority opinion allowing the compelled extraction of blood
from a drunk-driving suspect. Id at 768.

368. Thatis, in a case such as Oliver v. United States, 466 U.S. 170 (1984), the police may
well have had, or could have acquired, probable cause before they trespassed onto the suspect’s
land, but they were never forced to make this showing. See supra text accompanying notes 23-
28. Since it is rarely the case that police waste resources conducting suspicionless, random
investigations, it may well be that a probable cause showing would not ordinarily be difficuit
to make.

369. See, e.g., Craig M. Bradley, Two Models of the Fourth Amendment, 83 MICH. L. REV.
1468, 1499 (1985) (arguing that the police could easily radio for search warrants prior to
conducting automobile searches, for which they must already have probable cause under
current law). Such search warrants are available under FED. R. CRIM. P. 41(c)(2).
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the stringent warrant requirement often advocated by Justices Brennan and Marshall
would have proved totally unworkable, and society would likely have rebelled as the
toll of reversed convictions increased. Likewise, the feasibility of a warrant
requirement for outdoor arrests, which Justices Brennan and Marshall urged in
Watson, would depend on how tightly the Court enforced the exigent-circumstance
exception to that requirement.

Another example is the law of consent. We agree with Professor William Stuntz
that the kind of wholesale consent seeking that has become the policy of many police
departments under current Supreme Court rules should be limited. If the police want
to search someone as to whom they lack even articulable, reasonable suspicion, then
they should have to warn such a person of the right to refuse consent.’” It is not at
all obvious that requiring such warnings would discourage consents, any more than
the Miranda warnings have discouraged confessions.*”* As Justice Marshall pointed
out, dissenting in Schneckloth v. Bustamonte,*™ the FBI routinely warns suspects of
theirright to refuse consent.>” And neither Justice Brennan nor Justice Marshall ever
advocated the extreme position that consent searches not be allowed at all.* Still, the
imposition of yet another Miranda-type warning for virtually all consent searches, as
Justices Brennan and Marshall suggested,®” seems unduly restrictive. Perhaps
Justices Brennan and Marshall would have adopted Stuntz’s compromise had they
been presented with it.

In most areas, though, with the benefit of hindsight, the views of Justices Brennan
and Marshall seem generally less reasonable than those of the Republican Court with
which they so often battled. At the very least, it is fair to say that the police state,
foretold in so many strident Justices Brennan and Marshall dissents, has not
occurred.’” We agree with Justice Brennan (and the Court) that search warrants
should be required for searches of structures, but we do not believe that an expanded

370. See William J. Stuntz, Privacy’s Problem and the Law of Criminal Procedure, 93
MicH. L. REv. 1016, 1064-65 (1995). But ¢f. Lloyd Weinreb, Generalities of the Fourth
Amendment, 42 U, CHL. L. REV. 47, 57-58 (1974) (arguing that only when there is some
technical difficulty with obtaining a warrant, such as the unavailability of the magistrate, should
unwarned consent searches be allowed).

371. Weare, of course, aware of the continuing controversy on this point. Compare Paul G.
Cassell, Miranda s Social Costs: An Empirical Reassessment, 90 Nw. U. L. REv. 387 (1996)
(arguing Miranda has discouraged confessions), with Stephen J. Schulhofer, Miranda’s
Practical Effect: Substantial Benefits and Vanishingly Small Costs, 90 Nw. U. L. Rgv. 500
(1996) (arguing Miranda has not significantly discouraged confessions).

372. 412 U.S. 218 (1983).

373. Id. at 287 (Marshall, J., dissenting).

374. Contra United States v. Matlock, 415 U.S. 164 (1974) (Douglas, J., dissenting); supra
text accompanying notes 66-68.

375. Theywould have required such a warning except in the rare case where the defendant’s
knowledge of the right to refuse could otherwise be established by the police. See Schenckioth,
412 U.S. at 229-30.

376. It is, of course, also true that the breakdown of law and order foretold by the Warren
Court dissenters, see, e.g., Miranda v. Arizona, 384 U.S. 436, 534-45 (1996) (White, J.,
dissenting), did not come to pass.
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warrant requirement for other searches is necessary.*” It would simply be too time
consuming to require magistrates to be ready, twenty-four hours a day, to issue the
tens of thousands of new warrants that would be required, especially for arrests in
public. Insisting on such a process would necessarily either mean tacitly condoning
rubber stamping or foregoing many arrests. Likewise, requiring the application of the
exclusionary rule to grand juries and civil deportation hearings would drastically clog
up the system.*”

In the area of police interrogation, we have very serious reservations about some
of the suggestions made by Justice Brennan and his liberal colleagues in Moran v.
Burbine, especially the idea that a defense lawyer—who may not even have met the
defendant yet—might be allowed unilaterally to invoke the Miranda rights of the
defendant and thereby prevent an interrogation.’” Even more damaging would have
been the notion that the police must warn suspects that their lawyers (or a
hypothetical one) would want them to shut up.’® In general, retention of the
traditional Miranda warnings, while making Fifth Amendment rights readily
waivable, seems a reasonable compromise.

Oddly, neither the liberals nor the Supreme Court majority has endorsed a tape or
video recording requirement for confessions. Such recording would be helpful both
to deter police misbehavior and to refute defendant recantations or claims of abuse.*®!
We suspect that the majority is reluctant to confront the various ploys used by police
to extract confessions from people whose best interest lies in silence. In our view, the
benefits overcome this problem.*®

377. It would be possible, and perhaps desirable, to regulate other searches in some way
short of requiring a warrant, but this was not Justices Brennan’s and Marshall’s position.

378. Butcf. CraigM. Bradley, Pennsylvania v. Scott: No Fourth Amendment Protection for
Parolees, TRIAL, Apr. 1999, at 89 (arguing that the exclusionary remedy should be available
at parole and probation revocation proceedings where loss of liberty is at stake).

379. Moran v. Burbine, 475 U.S. 412 (1986); see supra text accompanying notes 254-75.

380. Professor Kamisar likewise agrees that the majority position in Burbine is a “plausible
and defensible reading of Miranda.” Yale Kamisar, Confessions, Search and Seizure and the
Rehnquist Court, 34 TULSA L.J. 465, 465-66 (1999). Moreover, he argues that the Republican
Court was too “suspect friendly” in Minnick v. Mississippi, 498 U.S. 146 (1990), when it
extended Edwards to bar police from seeking further statements from a suspect after he has
spoken to counsel. Yale Kamisar, The Warren Court and Criminal Justice, in THE WARREN
COURT: A RETROSPECTIVE 116, 125 (Bernard Schwartz ed., 1996). This is a view that we
share.

381. England, for example, requires tape recording of suspects’ statements, and failure to
tape record may lead to evidentiary exclusion. David J. Feldman, England and Wales, in
CRIMINAL PROCEDURE: A WORLDWIDE STUDY 91, 109 (Craig M. Bradley ed., 1999)
[hereinafter A WORLDWIDE STUDY]. Of course, such a requirement is hardly foolproof, as
Professor Ogletree has pointed out. See Ogletree, supra note 197, at 1843 n.94 (arguing that
street videotaping is impractical and that in any case, police can “manipulate statements” made
without counsel). Nevertheless, it would surely be helpful.

382. In England, for example, “stratagems designed to induce a confession by bringing
psychological pressure to bear” are permitted as long as they aren’t “oppressive.” Craig M.
Bradley, The Emerging International Consensus as to Criminal Procedure Rules, 14 MICH.
J.INT’LL. 171, 185 (1993) (quoting David J. Feldman, Regulating Treatment of Suspects in
Police Stations: Judicial Interpretation of Detention Provisions in the Police and Criminal
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A good overall indicator of how the current American system of police
investigation stacks up is the experience of other countries. It is significant that, while
most of the other countries discussed in a recent book have now adopted a system of
Miranda-type warnings for police interrogation, the United States remains the most
protective country with respect to suspects’ rights against unreasonable searches and
seizures. America is further unique in mandating evidentiary exclusion (from the
prosecution’s case-in-chief) for virtually every rule violation by the police.*®

The bottom line is that Justices Brennan and Marshall were, by the ends of their
careers, out of touch with the views of most Americans about what the constitutional
restraints on police should be. There can be little doubt that Justices Brennan’s and
Marshall’s dogged demand that civil liberties be protected against the popular zeal
for “putting criminals in jail” had a salutary tempering effect on the decisions of the
Republican Court. Nevertheless, when the seizure of 1300 pounds of cocaine has
become a routine back-page story in local newspapers,** most people are willing to
tolerate more aggressive police work, up to a point.

V. CONCLUSION

At the risk of seeming to be lickspittles to the Supreme Court majority, and
renewing our contention that courts are not the appropriate venue for the drafting of
comprehensible rules for the police to follow,*® we think that most Americans
generally applaud the direction that the Court has taken in the area of criminal
procedure law. We do not believe that our civil liberties have gone up in smoke as a
result of an unduly police-friendly Court, and we question whether many of the
constraints that Justices Brennan and Marshall said they would have placed on the
police would have been desirable (or even workable). In fact, as discussed, the group
that might be most upset by further limitations on police might be the very minority
groups that Justices Brennan and Marshall sought to protect.

Evidence Act of 1984, 1990 CRIM. L. REV. 452, 464). In Canada, “police may legitimately lie
and engage in deception in order to obtain statements.” Kent W. Roach, Canada, in A
WORLDWIDE STUDY, supra note 381, at 53, 70. Canada is strict about giving suspects access
to counsel upon arrest, (not just the empty Miranda-type warning of the United States) but
“[o]nce an accused has been given a reasonable opportunity to consult counsel, questioning
may resumne without again informing the accused of the right to counsel or providing another
reasonable opportunity to consult counsel.” /d. at 69.

383. All ofthe other countries studied have codes of criminal procedure rather than relying
on the interpretation of court decisions to discern the rules that police must follow. Exclusion
is generally discretionary with the trial judge, but this does not mean that it is never (or almost
never) employed, especially in England and Canada where such exclusion is relatively
common, though still far less common than in the United States. See generally A WORLDWIDE
STUDY, supra note 381. The book further argues that the more diverse a country is, the more
stringent and specific its rules of criminal procedure should be. /d. at xxi.

384. See, e.g., Police Seize Truckload of Cocaine, BLOOMINGTON HERALD-TIMES, July 6,
1999, at C8.

385. This position is the gravamen of CRAIG M. BRADLEY, THE FAILURE OF THE CRIMINAL
PROCEDURE REVOLUTION (1993).






