


CUSTOMIZED MARRIAGE

counsel against mandatory separation periods. A period of reflection prior to
divorcing would appear a highly prudential choice for a couple, both before and
during a separation." 7 What is objectionable is compulsion, whether the strong-arm
tactics are employed by the State or by the "earlier selves" now fundamentally
changed.

C. Covenant Marriage Laws: Enacting the Freedom
To Make a Binding Commitment

Bills introduced in various state houses in the 1990s proposed a version of Scott's
contract marriage option for couples who desired to enter into connubial relationships
impervious to unilateral no-fault divorce."' These bills aimed, in the words of an
Illinois measure, at differentiating between two types of state-sanctioned unions, a
"marriage of commitment" and a "marriage of compatibility.""' 9 Termed the
"Marriage Contract Act," the Illinois bill would have allowed couples to enter into
binding contracts providing that the "marriage of the parties shall not be dissolved or
otherwise modified except by mutual consent of the parties or upon a showing by a
preponderance of the evidence by one party of the fault of the other party." 5 0 While
these measures did not purport to offer couples the broad contractual freedom
encompassed by the precommitment rationale, they create an. opening for a variable
marriage contract.

Steven Nock, a University of Virginia sociology professor who will spend the next
five years tracking the phenomenon for the National Science Foundation, observed
that "we are on the front end of a covenant marriage boom that could sweep across
the nation." '' The first marriage contract bill to achieve passage was Louisiana's

447. See Gordon, supra note 214, at 1464 (recommending specified "reflection" time in lieu
of separation period). England has now moved to a position in between Gordon's reflection
period and a traditional separation period. The Family Law Act of 1996 provides for divorce
on the sole ground of irretrievable marital breakdown, but the decree may only be entered after
a nine-month period for "reflection and consideration." Family Law Act, 1996, ch. 27,
§§ 3(l)(a), 5(l)(c), 7(l)-(3) (Eng.). Given other built-in statutory delays, the English divorce
process now imposes an overall delay of at least twelve months, which can be extended an
additional six months by either party or if there are children six years of age or younger. See
id. § 7(10), (1 l)(b); MARYLY LA FOLLErE &ROBERTPURDIE, A GUIDETOTHE FAMILY LAW
AcT 1996, at 16 (1996).

448. See H.R. 2095, 89th Leg., 1st Sess. (11. 1995); S. 5532, 54th Leg., 1st Sess. (Wa.
1995); S. 605, 142d Gen. Assembly, Reg. Sess. (Ga. 1994); H.R. 247, 162d Leg., Reg. Sess.
(Miss. 1994); H.R. 1271, 162d Leg., Reg. Sess. (Miss. 1993); H.R. 1585, 1 th Leg., Reg. Sess.
(Fla. 1990). Indiana state representative Dennis Kruse discusses his bill providing a"covenant
marriage" option in Dennis Kruse, Covenant Vows, INDIANAPOLIS STAR, Mar. 12,1996, at A5.
The debate over the introduction of new covenant marriage bills continues into the present
decade. See H.J. Cummins, Covenant Vows Would Make Parting Harder, MINNEAPOLIs STAR
TRiB., Jan. 5, 2000, at IA (discussing introduction of new Minnesota covenant marriage bill);
B.G. Gregg, Lawmaker Wants Divorces Harder To Obtain, DET. NEWS, Feb. 15, 2000, at D l
(discussing introduction of similar Michigan bill).

449. H.R. 2095, 89th Leg., 1st Sess. (Ill. 1995).
450.Id
451. Cummins, supra note 448, at IA.
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"covenant marriage" law of 1997.452 This statute created an entirely new class of
marriage, defined as a union between "one male and one female who understand and
agree that the marriage between them is a lifelong relationship." '453 The new law
precludes couples who have chosen "covenant marriages" from access to the state's
liberal living-apart divorce ground, which grants divorce after only a six-month
separation.4 4 The new law mandates counseling for parties seeking to choose this
marital option, and it ostensibly seeks to reestablish the fault basis of divorce
jurisprudence: "Only when there has been a complete and total breach of the marital
covenant commitment may the non-breaching party seek a declaration that the
marriage is no longer legally recognized." '455 In 1998, Arizona became the second state
to adopt a covenant marriage option.456 A bevy of covenant marriage bills have been
proposed in states throughout the country.457

Covenant marriage laws represent the most recent thrust of the movement to undo
the excesses of the no-fault revolution. The proponents of this marital alternative aim
fundamentally to reshape the discourse of domestic relations. The new law not only
defines covenant marriage as a "lifelong relationship,"458 it explicitly requires the
spouses making such a commitment to "solemnly declare that marriage is a covenant
between a man and a woman who agree to live together as husband and wife for so
long as they both may live. 459 The statute is awash with requirements for specific
party acknowledgment of these refitted traditional terms of marital obligation. Not
only must the prospective covenant partners declare their intention to pledge their
everlasting troth on their marriage license application, they must each execute and file
a separate "declaration of intent to contract a covenant marriage.' '4 ° This recitation
"to love, honor, and care for one another as husband and wife for the rest of our

452. H.R. 756, 1997 Leg., 1st Sess. (La. 1997) (codified as LA. REV. STAT. ANN. §§ 9:272-
275.1 (West 1997 & Supp. 2000)).

453. LA. REa. STAT. ANN. § 9:272(A) (West 1997). On its face, the statute thus seeks to
prevent same-sex couples from obtaining the benefits of a covenant marriage. On same-sex
marriage, see Baehr v. Lewin, 852 P.2d 44, 68 (Haw. 1993) (remanding to determine if state
could offer a compelling justification, as required by state constitution, why same-sex marriage
should be prohibited); WILLIAM N. ESKRIDGE, JR., THE CASE FOR SAME-SEX MARRIAGE

(1996); Lynn D. Wardle, A CriticalAnalysis of Constitutional Claimsfor Same-Sex Marriage,
1996 BYU L. REv. 1, 96 (describing the constitutional arguments supporting same-sex
marriage as "strained and diversionary"); Fenton Johnson, Weddedto an Illusion: Do Gays and
Lesbians Really Want the Right to Marry?, HARPER'S, Nov. 1996, at 43-50 (suggesting that
same-sex unions may support relationships both broader and deeper than traditional marriage).

454. LA. CIV. CODE ANN. art. 103 (West 1999).
455. LA. REV. STAT. ANN. § 9:272(A) (West Supp. 2000).
456. See ARIZ. REV. STAT. §§ 25-901 to -906 (Supp. 1998).
457. See, e.g., Lynne Marie Kohm, A Comparative Survey ofCovenant Marriage Proposals

in the United States, 12 REGENT U. L. REV. 31, 41-51 (1999-2000) (discussing covenant
marriage proposals of many states).

458. LA. REv. STAT. ANN. § 9:272(A) (West Supp. 2000). The implicit promise that the
statute actually legislates a "lifelong relationship" is, however, misleading. See infra text
accompanying notes 474-75.

459. LA. REv. STAT. ANN. § 9:273(A)(1) (West Supp. 2000).
460. 1d. § 9:272(B).
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lives"46' contains statutorily-prescribed terms which resemble the full disclosure
requirements of prenuptial contracting: 2

We have chosen each other carefully and disclosed to one another everything
which could adversely affect the decision to enter into this marriage. We have
received premarital counseling on the nature, purposes, and responsibilities of
marriage. We have read the Covenant Marriage Act, and we understand that a
Covenant Marriage is for life. If we experience marital difficulties, we commit
ourselves to take all reasonable efforts to preserve our marriage, including marital
counseling.'

The parties must also submit an affidavit affirming their completion of premarital
counseling from a member of religious clergy"6 or from a marriage counselor4 65 The
required counseling must include:

a discussion of the seriousness of covenant marriage, communication of the fact
that a covenant marriage is a commitment for life, a discussion of the obligation
to seek marital counseling in times of marital difficulties, and a discussion of the
exclusive grounds for legally terminating a covenant marriage by divorce or by
divorce after ajudgment of separation from bed and board. 6

The parties must also submit anotarized attestation from the counselor specifying that
the parties were counseled in the manner prescribed by the statute and that they
received from the counselor the state attorney general's informational pamphlet
which reiterates the terms of the Covenant Marriage Act. s

The statute thus imposes two different counseling requirements. Initially, the
couple must have received premarital counseling focused on covenant marriage's
emphasis on lifelong unions and on the provisions of the statute itself. Although the
statute requires a "discussion" of these various aims, it prescribes no particular form
for this pre-entry counseling. Thus, an informational session in which the key points
of the statute are simply summarized would apparently comply with this unspecific
"counseling" requirement." 8 The second mandatory counseling facet ofthe covenant
marriage statute involves the couple's expressed commitment to avail themselves of
counseling in the event of problems during marriage. The couple's declaration of

461. kd § 9:273(A)(1).
462. See Younger, supra note 360, at 18-28.
463. LA. REV. STAT. ANN. § 9:273(A)(1) (West Supp. 2000).
464. The sources for religious counseling are designated as "a priest, minister, rabbi, clerk

of the Religious Society of Friends, and clergyman of any religious sect." Id. § 9:273(A)(2)(a).
465. See id.
466. Id.
467. See id. § 9:273(A)(2)(b). Couples already married may subject themselves to the new

legislation by renewing their vows in covenant marriage terms, following a procedure virtually
identical to that for unmarried couples. See id. § 9:275; see also Carriere, supra note 211, at
1705-10 (arguing that the counseling requirement mandated by the covenant marriage statute
is superficial and misdirected).

468. See Carriere, supra note 211, at 1707-08 (contrasting effective premarital counseling
programs with the minimal Covenant Marriage requirement, which "may be reduced to an
empty formality").
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intent states: "[W]e commit ourselves to take all reasonable efforts to preserve our
marriage, including marital counseling."" 9 Both the utility and enforceability of this
"obligation '47 are questionable.47'

Louisiana divorce grounds available to parties not covered by covenant marriage
include separation for six months, adultery, and the defendant spouse having been
sentenced to death or imprisonment at hard labor following commission of a
felony.4" Ironically, the Covenant Marriage Act substantially expands the available
grounds for divorce for its signatories. A spouse to a covenant marriage may obtain
a divorce on these fault grounds: if the other spouse has committed adultery or a
felony (and in the latter case sentenced to death or imprisonment for hard labor),
abandoned the matrimonial home for one year, or physically or sexually abused the
spouse seeking the divorce or a child of one of the spouses.4' And either covenant
spouse may obtain a divorce after a separation for two years.474

The appearance of a no-fault provision in the Covenant Marriage Act, after the
quantum of traditional rhetoric employed by the drafters, seems surprising. The
original House Bill (No. 756) did not contain the provision. In a contentious process,
the two-year separation ground was added in the state senate, and ultimately agreed
to after a conference committee report. In fact, not only is the existence of a no-fault,
separation ground surprising in this type of legislation, but the brevity of the required
separation--two years-takes Louisiana merely two steps back in its own history.
Louisiana enacted its first living-apart statute in 1916, allowing for a no-fault divorce

469. LA. REV. STAT. ANN. § 9:273(A)(1) (West Supp. 2000).
470. The affidavit attesting that the couple have received pre-entry counseling refers to the

requirement to obtain counseling during marriage as an "obligation." Id. § 9:273(A)(2)(a).
471. See Carriere, supra note 211, at 1710-15. See generally Melissa Lawton, The

Constitutionality ofCovenant Marriage Laws, 66 FORDHAM L. REv. 2471 (1998) (concluding
that covenant marriage statutes are constitutional).

472. See LA. CIV. CODE arts. 102-103 (1972) (West 1999).
473. See LA. REV. STAT. ANN. § 9:307(A)(1)-(4) (West Supp. 2000).
474. See id. § 9:307(A)(5). Louisiana law provides another route to divorce for covenant

spouses. They may also obtain a divorce if they have been separated for one year after a
judgment of separation from bed and board. See id. § 9:307(A)(6)(a). Parties with such a
judgment who have a minor child, however, must be separated for eighteen months before
obtaining a divorce, unless the judgment of separation had been premised on the abuse of a
child of one of the parties, in which case the separation need only last one year. See id. §
9:307(A)(6)(b). Ajudgment of separation from bed and board is available to covenant spouses
upon proof of adultery, felony (with a sentence of death or imprisonment at hard labor),
abandonment for one year, physical or sexual abuse of the spouse seeking the divorce or of a
child of one of the spouses, two-year separation, or"habitual intemperance ofthe other spouse,
or excesses, cruel treatment, or outrages of the other spouse, if such habitual intemperance, or
such ill-treatment is of such a nature as to render their living together insupportable." Id. §
9:307(B). Note that the statutory scheme is designed to avoid the easy route to a divorce decree
historically provided by the broad expansion of the ground of cruelty to encompass emotional
components. Mental cruelty is thus defined in restrictive terms. More significantly, it may not
serve as a divorce ground, but only as a ground for a judgment of separation from bed and
board in covenant marriage. On the plasticity of the mental cruelty ground for divorce, see
DIFONzO, supra note 5, at 51-54, 60-61, 105-06.
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on the separation of the parties for seven years.475 In 1932, the time period required
before filing for a no-fault divorce was shortened to four years.476 The legislature
halved the waiting period in 1938, allowing a spouse to file a no-fault divorce after
a separation of two years.4" In 1979, the period was lessened to one year,478 and in
1991 to six months. 479 Thus, for over forty years in recent history-from 1938 until
1979--the required living-apart time for Louisiana's only no-fault divorce ground
was identical to the separation period prescribed now under the covenant marriage
option.480

A flurry of covenant marriage bills were introduced in the states in 1997-98.48, In
general, the wording of the bills tracks the language of the Louisiana statute, but
several interesting modifications appear. The Arizona bill, the only one to have
passed to date, parallels its Louisiana predecessor, but adds the divorce ground of
mutual consent.4 1

2 In Missouri, a covenant marriage bill introduced in 1998 would
have extended the living-apart requirement for covenant spouses seeking a no-fault
divorce to three years.483 A Minnesota senate bill provided that no petition requesting
a dissolution of a covenant marriage could be filed unless both spouses had
completed a "six-month marital counseling course which emphasized the principles
of reconciliation, of no less than 60 hours of actual counseling time, consisting of
three months of individual counseling and three months of counseling as a couple. ' '4

4

The bill also provided that covenant spouses seeking to obtain a no-fault divorce must
wait out a separation period of five years.485

Some covenant marriage bills contain radical departures from the reigning no-fault
jurisprudence. A recent Alabama proposal retains the separation period for covenant
divorce at two years and requires the completion of a twenty-four week marital
counseling program "emphasizing principles of reconciliation. 486 But the statute
restricts the availability ofthis no-fault divorce option to covenant couples who have
no minor children.487 Thus, couples in a covenant marriage who desired to end their
relationship in a no-fault manner would have to wait until their children reached the

475. See 1916 La. Acts 269. On the history of living-apart divorce statutes, see DiFonzo,
supra note 42, at 38-53; Bennett Wolff, Comment, The Best Interest of the Divorcing
Family-Mediation Not Litigation, 29 Loy. L. REV. 55, 58-62 (1983).

476. See 1932 La. Acts 31.
477. See 1938 La. Acts 430.
478. See 1979 La. Acts 360.
479. See 1991 La. Acts 918.
480. The relatively minor disparity between the two-year living-apart period required for

divorce under a covenant marriage and the six-month provision for a conventional divorce
suggests that the vocal debate over covenant marriage has more to do with unease over this
exercise of the hortatory function of government than with any specific restriction on divorce
itself.

481. See supra note 457.
482. See ARIZ. REV. STAT. §§ 25-901 to -906 (Supp. 1998). The mutual consent ground is

contained in § 25-903(8) ("The husband and wife both agree to a dissolution of marriage.").
483. See H.R. 1864, 89th Leg., 2d Sess. (Mo. 1998).
484. S. 2935, 80th Leg., Reg. Sess. (Minn. 1997).
485. See id.
486. S. 606, 1998 Leg., Reg. Sess. (Ala. 1998).
487. See id.
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age of majority. A Mississippi proposal would allow a covenant divorce only upon
proof of adultery.48 Incredibly, the bill would specifically revive the hoary doctrines
of recrimination and collusion in covenant divorce cases.4"9 The application of these
doctrines would thus deny a divorce in cases in which the petitioning spouse had also
committed adultery, or in which both spouses agreed on falsely alleging that one of
them committed adultery. No clearer illustration of the irony of the back-to-fault
movement can be imagined than this bill, which would allow the dissolution of a
covenant marriage when one spouse-despite the statutorily specified pledges of
lifelong fidelity sworn to at the outset of the covenant relationship--violated the
marital vows by committing adultery, but by refusing to divorce such a couple when
both spouses had proven unfaithful.

Given the significant reintrusion of the state into the more intimate details of the
marriage contract which the covenant marriage bills propose, it seems paradoxical to
suggest that covenant marriage may prove a gateway for increased privatization of
the marital institution. Yet covenant marriage crosses a new line in family law, one
whose significance may not be properly appreciated amid the publicity surrounding
the question whether covenant marriage will strengthen marriage and promote a
decline in the divorce rate.4' For the first time in American history, the nature of the
marriage contract has been rendered variable by direct state action. In other words,
before the advent of covenant marriage, the married couple in the basement apartment
always had exactly the same marriage contract as the married couple upstairs. To this
proposition, two exceptions might immediately occur: common law marriage and
couples who have executed a prenuptial agreement.

Common law marriage does represent, in one sense, the apogee of privatization:
no license, no approved minister, no formalities of any kind.49' Yet official
recognition of common law unions has markedly decreased, from a majority of
approving jurisdictions in the nineteenth century, to only a dozen today.492 But the
most compelling reason to reject common law marriage as a model for privatization
is that, even to the limited extent to which it has been recognized, common law
marriage usually seeks to replicate the state-sanctioned marriage contract, not to
replace it with one of the parties' own devising.

488. See H.R. 1201, 1998 Leg., Reg. Sess. (Miss. 1998).
489. See id Recrimination is the largely discredited doctrine that a divorce is only available

to an innocent spouse and thus must be denied in any case in which both spouses have been
guilty of violating their marital vows. Collusion, which has similarly fallen into disuse, bars
a divorce in cases in which both spouses have falsely alleged a marital offense. See GREGORY
ET AL., supra note 41, at 214-15.

490. Compare Lynne Marie Kohm, Covenant Marriage Endorses Lifetime Vows,
VIRGrNIAN-PILOT&LEDGER-STAR, Feb. 21, 1998, atB8, available in 1998 WL 5537348, with
Linda Valdez, Legislating Marriage an Insult to Human Relationships, ARIZ. REPUBLIC, Feb.
20, 1998, at B4, available in 1998 WL 7752148.

491. See generally HOMER H. CLARK, JR., THE LAW OF DOMESTIC RELATIONS IN THE
UNITED STATES 45-62 (2d ed. 1988); Hon. John B. Crawley, Is the Honeymoon Over for
Common-Law Marriage: A Consideration of the Continued Viability of the Common-Law
Marriage Doctrine, 29 CUMB. L. REV. 399 (1998-99).

492. See Cynthia Grant Bowman, A Feminist Proposal To Bring Back Common Law
Marriage, 75 OR. L. REv. 709, 715 (1996).
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Prenuptial agreements have, on the other hand, anticipated covenant marriage's
creation of an alternative marital contract. And the flip side of that proposition is
equally true. Legislative sanction of covenant marriage serves to validate the heart of
prenuptial bargaining, that the couple knows best. What covenant marriage adds to
the already well-established movement favoring prenuptial agreements, however, is
an emphasis on shifting divorce grounds and on regulating the behavior of the parties
during the marriage. The terms of the "declaration of intent to contract a covenant
marriage" specify the detailed commitments of the parties to each other, and provide
the framework for satisfying the contractual prerequisites for enforceability. Indeed,
the construction of a divorce scheme limited to covenant spouses delineates the
state's method of enforcing this form of prenuptial agreement.

Intrepid couples have sporadically been expanding the boundaries of prenuptial
contracts for halfa century, with mixed results.493 The passage of covenant marriage
laws, as well as the broad discussion of marital contracts engendered, may be linked
to another weapon in the quest for expanding marital options. The Uniform
Premarital Agreement Act contains an unheralded but potentially explosive clause
concerning the extension of prenuptial agreements to cover behavioral issues.4"
Section three ofthe UPAA relates to the permissible content ofprenuptial bargains.49

The first six paragraphs of section 3(a) relate to financial issues and the seventh to
choice of law governing the construction of the agreement.4" The eighth paragraph
specifies that parties may contract about "any other matter, including their personal
rights and obligations, not in violation of public policy or a statute imposing a
criminal penalty."497 The official comment to this section indicates that the
permissible matters listed in the demarcation of the boundaries "are intended to be
illustrative, not exclusive."49 This hint about the UPAA's expansive nature is made
explicit in the specific comment for section 3(a)(8). Subject to the limitations of
public policy and criminal statutes, a prenuptial agreement "may provide for such
matters as the choice of abode, the freedom to pursue career opportunities, the
upbringing of children, and so on.''

493. See the cases cited in Graham, supra note 352, at 1043-49, and Younger, supra note
360, at 15 n.71. Courts have sometimes upheld rather substantial modifications of the
traditional marriage contract. See Stadther v. Stadther, 526 So. 2d 598,598-99 (Ala. Civ. App.
1988) (upholding provision that wife was to receive the marital home, a lump-sum payment,
and periodic alimony if, after marriage, husband drank excessively or caused bodily injury or
mental cruelty to the wife, and such actions led to a divorce); MacFarlane v. Rich, 567 A.2d
585, 589-90 (N.H. 1989) (validating a provision that if husband left wife for another woman
and a petition for divorce was filed by either party as a result, the prenuptial agreement would
become void and all matters relative to property division and spousal support would be
determined by otherwise applicable state law).

494. See Graham, supra note 352, at 1038.
495. See UNW. PREMARrrAL AGREEMENT ACT § 3, 9B U.L.A. 373 (1987).
496. See id.
497. Id. § 3(b) provides that the "right of a child to support may not be adversely affected

by a premarital agreement." Id.
498. Id. § 3 cmt., 9B U.L.A. 374.
499. Id
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Professor Younger has expressed skepticism that the UPAA's "personal rights and
obligations' ' 0 language will expand the scope of prenuptial agreements, reasoning
that since the judicially constructed contours of public policy remain unchanged,
courts are unlikely to find that the UPAA "empowers them to enforce previously
unenforceable provisions." '' But the whirlwind of cultural and legal change which
the divorce counterrevolution represents may well encourage courts to seek to re-
examine the outer limits of public policy."02 In short, an expansive reading of the
UPAA more closely dovetails with the evolving social policy favoring private
ordering.

Amitai Etzioni noted that covenant marriage "provides couples with a ready-made
contract that, like all contracts, becomes enforceable by the state once it is entered
into freely.""03 Etzioni perceived that the covenant marriage contract may be viewed
as a "new form ofprenuptial agreements, focused not on whathappens to assets if the
couple divorces, but on how to make divorce less likely."s° The covenant marriage
option thus supports the growth of more behaviorally oriented provisions in
prenuptial agreements, as well as to different conceptions of marriage itself. Once the
atom of marriage has been split, legal fission will be difficult to resist: "A legal
system that recognizes both 'standard marriage' and 'covenant marriage,' with no
basis in principle for preferring one over the other, may likewise have no basis in
principle for refusing to create such categories as 'trial marriage,' 'plural marriage,'
or 'same-sex marriage.' 0s We are in a transition to a new regime of variable
marriage, whether the state designs the new marital tiers itself, or foments (and then
seeks to funnel) the imagination of couples drafting their own covenants. Both the
covenant marriage acts and the UPAA, as well as the rising tide of prenuptial
variations, converge in the direction of wide-ranging marital choice. But customized
marriage comes with a steep price.

500. Id. § 3(a)(8), 9B U.L.A. 373.
501. Younger, supra note 360, at 16.
502. See Graham, supra note 352, at 1038-39.
503. Amitai Etzioni, Marriage Covenant Allows Couples To Reject Too-Easy Divorce, ST.

Louis POST-DISPATCH, Aug. 20, 1997, 7B, available in 1997 WL 3361116.
504. Id. At least one covenant marriage bill, introduced in California, has recognized the

connection between covenant marriage and other prenuptial accords. See S. 1377, 1997 Leg.,
Reg. Sess. (Ca. 1998). The bill provides that the covenant marriage declaration "shall not be
deemed a premarital agreement... and shall not be subject to the provisions of the Uniform
Premarital Agreement Act." Id. Denial of such recognition to covenant marriage declarations
would only be necessary if these contracts were otherwise proper prenuptial agreements,
subjectto theUPAA. See also Heidi Graves, Stronger Promises, Families, MINNEAPOLIS STAR
TRm., Jan. 20, 2000, Letters (describing a covenant marriage as "the best prenuptial agreement
on the planet").

505. Wagner, supra note 342, at 297.

[Vol. 75:875



CUSTOMIZED MARRIAGE

D. The New Paternalism in
the Guise of Free Bargaining

The case for supervows is strong. Particularly in the face of the damage suffered
by the children of failed marriages,"° it seems quite reasonable to "permit people to
really bind themselves to a permanent and exclusive marriage, by reinforcing the
personal commitment with the force of law.""0 7 Moreover, entirely apart from the
societal interest in preserving and strengthening marriage, the attraction ofpermitting
couples to bind themselves as tightly as they wish lies in the pull of contractual
freedom.0 8 Contract is, after all, a prime tool for channeling expectations to enhance
planning in personal and structural terms. Why should contractual flexibility be
excluded from the ambit of marital affairs, some argue, since "even intimate
interaction can be predicted and explained by concepts such as reciprocity,
cost/benefit analysis, outcome maximization, and interpersonal equity."5 A
supporter of supervows makes explicit the comparison to commercial contracts:

One of the problems with protecting a law that allows people to make and break
all important personal commitments is that it actually eliminates a right that many
people want: the right to make a permanent commitment that the law will respect.
If we imposed "unilateral no-fault breach of contracf' on business law, allowing
people to reject their commercial contracts because they no longer felt like being
bound by them, commerce would collapse.51

Indeed, some proponents of premarital bargaining are so enamored of the freedom
of contract that they would require couples to negotiate a prenuptial agreement:

506. See supra text accompanying notes 277-81.
507. Christopher Wolfe, The Marriage of Your Choice, FIRSTTHINGS, Feb. 1995, at 37-38

(emphasis in original).
508. A full discussion of the many sided relationship between the family and contracts is

beyond the scope of this Article. For an overview, see CARL E. SCHNEIDER & MARGARET F.
BRINIG, ANINvITATiONTO FAmILY LAW 307-98 (1996); Margaret F. Brinig, Economics, Law,
and Covenant Marriage, GENDER IssuEs, Winter-Spring 1998, at4; June Carbone & Margaret
F. Brinig, Rethinking Marriage: Feminist Ideology, Economic Change and Divorce Reform,
65 TuL. L. REV. 953, 977-79 (1991); Schneider, supra note 181, at 1828-33; Scott, supra note
135, at 70-94; Scott & Scott, supra note 349, at 1237-63; Stake, supra note 367, at 415-53;
Weisbrod, supra note 373, at 796-814. The majority of the scholarship in this area bears a law
and economics orientation, focusing on "incentives in individual bargaining." Id. at 778 n.2.

509. Shultz, supra note 357, at 256. Scott and Scott observe that a "contractual framework
... assumes explicitly that autonomous individuals frequently will pursue their own ends by
voluntarily restricting their future freedom through enforceable legal commitments to othe"s;
indeed, often it will not be possible to pursue individual ends in any other way." Scott & Scott,
supra note 349, at 1232.

510. Wagner, supra note 342, at 293. The comparison of commerce to marriage is, of
course, flawed. The consequences of a sour business deal may be devastating financially, but
do not rise to the emotional fire of a hurtful marriage's impact on both emotional and physical
health. In the words of a critic of covenant marriage, "We are not talking about a business
partner but about the person you wake up in bed with every morning, the person who in a
thousand ways large and small shapes what your life and your children's lives can be." Katha
Pollitt, What's Right About Divorce, N.Y. TIMES, June 27, 1997, at A29.
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"Mandatory contracts will allow divorce law to move forward, recognizing the
plurality of marriages that exists today and better providing for partners at
dissolution."51'

But supervows accentuate the paradox at the heart of contract. The individualist
impulse collides with the desire to limit future individualism. Contractual
understandings allow for greater individual scope of action, but still "[e]very contract
reduces freedom."5 12 When extended to family governance, the full panoply of
judicially enforceable duties and consequences appropriate in a business setting
distorts the fundamentals of family life, because commercial remedies are simply too
blunt or ill-suited to the task of structuring intimacy.5"' What Carol Weisbrod termed
the "skeptical position"5"4 in this domestic dialogue asserts that "there are radical and
finally insurmountable tensions between the ideas represented by contract and
family."

'515

The promises made at the altar are better understood as moral obligations rather
than contractual undertakings. 16 To insist on the business nature of marriage vows
not only demeans their importance, but emphasizes enforcement at the cost of the
very trust most beneficial to the fulfillment of those vows. It is in the nature of

511. Kaylah Campos Zelig, Putting Responsibility Back into Marriage: Making a Case for
Mandatory Prenuptials, 64 U. COLO. L. REv. 1223, 1224 (1993); see also Stake, supra note
367, at 400 ("[N]o change in the law could do more to facilitate private ordering of property
and income after divorce than a requirement that couples choose their own futures.")

512. Rasmusen & Stake, supra note 350, at 466.
513. This discussion does not suggest that financial considerations are unimportant in family

law, particularly in connection with the dissolution of a marriage. Judicially sanctionable
obligations to divide property and pay child and spousal support will remain a fixture of
domestic relations. But see David L. Chambers, Comment, The Coming Curtailment of
Compulsory ChildSupport, 80 MICH.L.REV. 1614 (1982) (arguing that the private contracting
process provides an unsound jurisprudential basis for these obligations). Other commentators
note:

The law's tools are simply too crude to adjust conflicts in intimate ongoing
relationships that are shaped by subtle and delicate dynamics. Rather than
stabilizing a cooperative equilibrium, legal enforcement of intramarital
performance is as likely to undermine the relational norms that stimulate mutual
efforts and adjustment.

Scott & Scott, supra note 349, at 1294.
514. Weisbrod, supra note 373, at 778.
515. Id. at 779.
516. In their heuristic attempt to blend family and contract law, Scott and Scott acknowledge

that classical contractual analysis does not square with enforcement of the marriage contract.
Nonetheless, they argue for marriage as a relational contract, defining the legal obligations "in
unusually general terms and... rely[ing] upon social and relational norms to specify and
enforce most of the 'terms' of the bargain." Scott & Scott, supra note 349, at 1249. But the
Scotts' stress on social norms, on party-monitoring of the innumerable transactions effected
during a marriage, and their recognition that "individual failures to perform as promised often
cannot be established with sufficient clarity to permit a sanction to be imposed by a court," id
at 1269, suggest that their use of the contractual model for marriage is largely metaphorical.
This approach may be characterized as contract lite, and while it serves to downshift the
unsavory connection between wedding vows and business contracts, it does so by debasing the
currency of contractual enforcement.
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contract to depend on remedies, but wedging this perspective too tightly into the
family unfortunately converts marriage into an increasingly commercial undertaking,
and ironically exacerbates the effacement of moral discourse from conjugal life.
Entering into a contract, particularly one regulating an intimate association, has a
catalyzing effect. The marriage whose terms are intended to be merely enshrined by
the prenuptial bargain is itself altered by the process of reducing the marital
obligations into enforceable provisions. 51 Contracting has a price, and "approaching
marriage as a bargained-for relationship undermines the cooperative goals of
marriage."""8 Prenuptial contracts may sabotage the "trust, hope, and faith the parties
have in each other,"5"9 and weaken the psychological underpinnings of marriage as
reliance is thrust onto external provisions. A prenuptial contract may begin as a
bilateral document,520 but enforcement is always an individualistic enterprise: "A
marriage contract may glorify independence and self-interest. This will undermine
the sense of partnership and equality that is necessary in a successful marriage."52'

Moreover, if the interjection of private contracts into marriage creates an ironic
subtext, the demand that a couple beforced to freely negotiate these agreements is
oxymoronic. Indeed, the argument for policing contractual freedom by depriving
couples of the freedom not to contract suggests that at least some of these reformers
nurse a paternalistic agenda with regard to the life course of American families.
Initially, it should be clear that coercing someone to make a choice is as paternalistic
as making the decision for that person.5" Disrespecting autonomy in order to "help

517. Consider in that light these observations, intended as advice for lawyers drafting
prenuptial agreements:

You are viewed as an impediment by individuals focused on one of life's
strongest emotions: love. Your attempt to interject rational and logical problem
solving to negotiate a complex contract is often unappreciated. Although your
client may declare a need for the agreement and may have sought out your
services, to a greater or lesser degree, neither party appreciates your intrusion into
their idyllic expectations. No one wants to deal with a subject that is the antithesis
of all of the other acts and thoughts at this moment in their lives. You have asked
them to contemplate divorce and death.

Edward L. Winer, Introduction to PREMARITAL AND MARITAL CONTRArs: A LAWYER'S
GUIDE TO DRAFrING AND NEGOTIATING ENFORCEABLE MARITAL AND COHABITATION
AGREEMENTs at xiii (Edward L. Winer & Lewis Becker eds., 1993) (emphasis in original)
[hereinafter PREMARITAL AND MARITAL CONThACrS].

518. WEFMAN, supra note 373, at 243.
519. Ralph Underwager & Hollida Wakefield, Psychological Considerations in Negotiating

Premarital Contracts, in PREMARITAL AND MARITAL CONTRACTS, supra note 517, at 217,
217-18.

520. Note, however, that many premarital accords are later contested on grounds of
overreaching and undue influence. The all-too-frequently-recounted scenario ofabride handed
a prenuptial drafted by her husband's attorney on the eve of her wedding should give pause
to the partisans of'private intimate contracts. See, e.g., Simeonev. Simeone, 581 A.2d 162,168
(Pa. 1990) (upholding a prenuptial contract signed the day before the wedding that gave the
unemployed bride only $25,000 in support payments from her brain surgeon husband).

521. Underwager & Wakefield, supra note 519, at 218.
522. See generally Janet L. Dolgin, The Morality of Choice: Estate Planning and the Client

Who Chooses Not To Choose, 22 SEATrLE U. L. REv. 31 (1998); Anthony T. Kronman,
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people independently value their contributions in an atmosphere of respect'' 523

constitutes an indefensible abrogation of autonomy. Professor Stake, a champion of
limiting freedom in this fashion, advocates "compelling marrying parties to determine
the economic consequences of their own divorce,"524 maintaining that "[p]erhaps it
is time to abandon the impossible task of telling people what to expect out of
marriage and instead make them choose for themselves. 525 Stake does concede that
his mandatory scheme "substitutes public ordering for private on the question of
whether to choose. 5 26 Having encountered the contradiction in his argument,
however, he evades it by concluding that compulsion "is the only way to assure
meaningful choice on the more important question of what to choose.""52 A similar
lack of respect for autonomy is shown by those who would deny couples who
contractually pledge to wait a specific period of time prior to filing for divorce the
right to mutually change their minds.58 In both these circumstances, the passion to
allow couples the freedom to contract carries these true believers into an argument
past rationality, into one justifying a denial of autonomy in the name of autonomy.
In fact, the motivating force appears to be a sense that couples at the outset of
marriage are more susceptible to agreeing to divorce restrictions. Thus, these
reformers would allow greater latitude for these provisions. Couples who later seek
freedom from these self-imposed fetters may not expect the same approach to
contractual liberality.

But the net effect of private contracting may be pressure to restore customary
gender roles in marriage.529 "[Tihe advocates of covenant marriage want to use
freedom of contract to enhance security of contract in the context of marriage....
they want to throw offthe traditional limits of private ordering in marriage as a means
of returning to traditional marriage. '5 3 Some of these new paternalists aim to reform
marriage in ways which will result in the reinvigoration of traditional gender roles.
Professors Rasmussen and Stake emphasize that no-fault divorce destabilized marital
expectations, so that "[d]evoting time and energy to producing assets useful to the
marriage became riskier. A career became a safer bet for either party."53' Professor
Brinig similarly promotes covenant marriage because it will result in "greater
investment in the sorts of things that make marriages better but that are bad
investments in the less permanent world of no-fault.3 s32 But what are those "assets
useful to the marriage" and "sorts of things that make marriages better"? There is no

Paternalism and the Law of Contracts, 92 YALE L.J. 763 (1983).
523. Zelig, supra note 511, at 1223.
524. Stake, supra note 367, at 399.
525. Id.
526. Id. at 400 n.lO.
527. Id.
528. See Scott& Scott, supra note 349, at 1283; Rasmusen & Stake, supra note 350, at476.
529. See Penelope Eileen Bryan, Women's Freedom To Contract at Divorce: A Mask for

Contextual Coercion, 47 BUFF. L. REV. 1153, 1170-71 (1999) (arguing that divorce contracts
disfavor wives).

530. Alexander, supra note 23, at 504.
531. Rasmusen & Stake, supra note 350, at 459 (footnote omitted).
532. Brinig, supra note 508, at 8; see GARY S. BECKER, ATREATISE ON THE FAMILY 30-53

(enl. ed. 1991); Elisabeth M. Landes, Economics ofAlimony, 7 J. LEGAL STUD. 35 (1978).
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mystery here. When the new paternalists criticize "selfish career building at the
expense of family" 3 and call for "idiosyncratic specialization within household
production,"534 they aim, whether directly or indirectly, at recreating the gendered
division of labor characterized by husbands in the labor force and wives specializing
in domestic production. Although they make obeisance to nonsexist linguistic norms,
they give pride of place to the "traditional roles" in family life. 35

Their argument claims to repudiate sexism as it asserts the primacy of women as
homemakers. For example, Professor Stake acknowledges his "own prejudices" in
assuming that his daughters Laura and Allison

would make better lawyers than whomever they will marry. I also assume that
they would make much better nurturers and homemakers than whomever they will
marry. The principle of comparative advantage teaches that because Laura is so
much better at nurturing, she and her husband (not to mention her children) may
be collectively better off if she stays home even though she could earn more than
he could on the market. It is, therefore, not only from a sexist viewpoint that I
might wish for her to stay home with her children until they are grown, and
maybe beyond.13 6

Professor Brinig acknowledged the strength of the objection that these
counterrevolutionary divorce reforms "will particularly support traditional marriages
in which the man works in the paid labor force while his wife shuns labor force
participation in favor of domesticity."37 But she responded that the "social gains from
movements toward covenant marriage (or any other regimes that increase marriage
stability) will far outweigh the social costs."5 8

In sum, marriage stability is being purchased at a cost which is unacceptable,
unnecessary, and unknowable. The cost is unacceptable because it seeks to burden
both sexes with outdated role assumptions. It is unnecessary because our shift into a
culture of divorce has ebbed; the lessons of harm to children and the punctured
illusion of freedom in serial marriages have had their sizable impact. Ultimately, the
cost of the grand venture into legally customized marriage is unknowable. This
Article has detailed the ways in which counterrevolutionary reforms aimed at
reincarnating the comfortable and nostalgic past may inadvertently sanction an
uncontrollable future: Ozzie and Harriet transmogrified into Who Wants to Marry A
Multimillionaire?539 We need legislatures to withhold the legal imprimatur from

533. Rasmusen & Stake, supra note 350, at 467.
534. Id.
535. See iL at 463, 481.
536. Stake, supra note 367, at 408-09. Notice that Professor Stake emphasized-lest the

point be missed-that his daughters would make "better" lawyers than their husbands, but
"much better" nurturers and homemakers. Id.

537. Brinig, supra note 508, at 12.
538. Id. But cf Bryan, supra note 529, at 1273 (arguing for substantially restricting the

freedom of divorcing parents to contract because ofthe"coercive context in which wives must
negotiate and the dysfunctional results produced by a free-market approach to divorce").

539. The capacity of prenuptial contracting to adumbrate the extraordinary range of marital
expectations was recently illustrated in the televised wedding of millionaire Rick Rockwell.
The groom and the fifty women who desired his hand in marriage had not met prior to the
event Nonetheless, as a condition of their participation, all fifty women signed prenuptial
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radical domestic experimentation, and we need courts to continue to monitor these
agreements for reasonableness, particularly in the emerging area of prenuptial
bargains that oh-so-confidently rely on romantic desire to deny future freedom.
Couples always have and ever will customize their own marriages. The formal legal
system should honor both the freedom of domestic partners to make good decisions
and their legal capacity to unmake bad ones.

CONCLUSION:

DO-IT-YOURSELF MARRIAGE AND DIVORCE?

It is difficult to make divorce more difficult to obtain. The past generation has
witnessed two movements seeking to make divorce rarer: the no-fault revolution and
now the divorce counterrevolution. Both movements combined legal and social
elements with the aim of improving family life by dissuading dissolution-minded
spouses. No-fault divorce failed. So will the counterrevolution. The attempt to restore
culpability analysis to center stage in divorce proceedings will, if it passes substantial
political hurdles, succeed only in rendering divorces more antagonistic.

Covenant marriage is the newest weapon of the divorce counterrevolution. Some
couples will, indeed, agree to the more restrictive divorce provisions now available.
Others may take counsel in the state's shredding of the unitary conception of
marriage contracts and devise their own marriage schemes. But the cozy assumption
that private marriage contracts will limit access to divorce court is untested and likely
unfounded. 40 On the contrary, a far more likely reading of the evidence agrees with
Katharine Fullerton Gerould's judgment, rendered three-quarters of a century ago,
that "the perfect marriage is perhaps more worth fighting for than the imperfect
marriage is worth protecting. 54'

agreements with Mr. Rockwell which included waiving the right to claim against his estate if
the marriage failed. See Caryn James, Who Wants To be Retro? Multimillions, N.Y. TIMES,
Mar. 5, 2000, § 2, at 1 (describing television special "Who Wants to Marry a
Multimillionaire"); Michelle Singletary, Millionaire Show Reflects Sad Obsession with Money,
FT. LAUDERDALE SUN-SENTINEL, Feb. 28, 2000, Your Business, at 2 (same).

540. The Pandora's box of marriage contracting is suggested by George Bernard Shaw's
reaction upon reading Annie Besant's contract proposal stipulating the terms of their
relationship: "Good God! This is worse than all the vows of all the churches on earth. I had
rather be legally married to you ten times over." ARTHUR H. NETHERCOT, THE FIRST FIVE
LIVES OF ANNIE BESANT 240 (1961).

541. Gerould, supra note 336, at 470.
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