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A Critique of No-Fault Reparation
For Traffic Crash Vietims

Joserr W. LitTLE¥®

No symposium on recent developments in tort law would be com-
plete without a commentary on no-fault reparations, and yet no topic
is less needy of further exposition. Since the Massachusetts No-Fault
Automobile Reparation Act went into effect in January 1971, more
than 100 law journal articles on the broad topic of no-fault reparations
have been published, as have a multitude of books, reports, and news-
paper and popular journal accounts.! Aware of this massive outpouring
of words, I first intended to pick out a narrow issue and produce a
careful analysis that might clarify a small point in the minds of the
legislators and judges who have to wrestle with no-fault systems. My
inclination was to examine the theory and operation of tort exemption
thresholds in states that have enacted modified no-fault laws.? In re-

*B.S. 1957, Duke University; M.S. 1961, Worcester Poly. Institute; J.D. 1963,
University of Michigan, Professor of Law, University of Florida, Spessard L. Holland
Law Center. .

1This author has contributed to this sea of words. See Little, Common Law Fault
as @ Core Issue in the Automobile Insurance Controversy, 27 TrarrFic Q. 91 (1970); Little,
How No-Fault Is Working in Florida, 59 AB.A.J. 1020 (1973); Little, No-Fault Auto
Reparation in Florida: An Empirical Examination of Some of Its Effects, 9 J. or Law
Rerorar 1 (1976).

2 At this point I will define this concept and several others that must be distin-
guished. A pure no-feult law is one which completely abrogates tort liability in respect
to a given class of civil wrongs and substitutes payment of some reparations for all
losses in the class. Workmen’s compensation laws illustrate this form and apply generally
to the class of injuries suffered by employees on the job. So far, there is no North
American example of the pure no-fault concept in the automobile reparations field.
A modified no-fault low is one that abrogates tort liability in respect to a given dlass
of civil wrongs except for those that fall into a specially defined subclass, In existing
laws the special subclasses are defined to include injuries of greatest severity. The
criteria that must be met to get into that special subclass are known as tort exemption
thresholds. In addition to the two forms of no-fault that involve tort exemptions there
is another form that bas been adopted in some states. This form simply imposes re-
quirements concerning first party no-fault insurance, but without abrogating fault lability
at all. These are known as add-on no-fault laws. If insurance companies must offer this
coverage but motorists are not compelled to buy it, the laws are known as mandatory
add-on laws. If motorists are compelled to buy the insurance, the laws are known as
compulsory add-on laws. Some add-on laws are neither mandatory mor compulsory but
merely authorize the issuance of no-fault coverages. This classification system is adopted
from Keeton, Compensation Systems and Utah’s No-Fault Statute, 1973 Urar L. Rev. 383,
385-90.

It is appropriate here also to define certain insurance terms that are used in the
ensuing discussion. Insurance is bought to hedge against risks to which the buyer is
exposed, If a buyer wants to be paid for losses stemming from bodily injury that might
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viewing much of the post-1970 law journal literature, however, I was
struck by the fact that there has been no article that attempts to sum-
marize all aspects of no-fault in terms of its promised goals and in
light of the experience of no-fault states.® Furthermore, I was struck
by the fact that certain aspects of the automobile crash reparations sys-
tem which have never been exposed to excessive discussion may involve
important potentials for cost savings. In view of this I decided that I

befall him or damage that might be incurred by his property, he purchases first party
insurance and his insurance company becomes obligated to pay him under the terms of
the insurance policy worked out between them. In the automobile insurance field Medical
Payments and Collision coverages are examples that have existed for a long time. Per-
sonal Injury Protection, commonly called PIP, coverage is a new first party coverage
stemming from no-fault laws. If a buyer wants to be indemnified against any legally
enforceable economic liability he may incur to some other person because of harm
that he has caused them, he purchases third party insurance and his insurance company
becomes obligated under contract to defend him against coverage claims and to pay
judgments against him in accordance with the terms of the policy. In the automobile in-
surance field Bodily Injury Liability and Property Damage Ligbility coverages are
illustrative,

Other coverages of both first and third party modes exist, but only one will be
defined here after this brief explanation of how recoveries are made. If an injured person
wishes to recover under a first party coverage, he simply files a claim with his insurance
company and is paid in accordance with his contract. Disputes between them, if any,
are contractual disputes. By contrast, if an injured person wishes to recover against
the third party insurance company of some tortfeasor who caused harm to the injured
person, the injured person must first establish a tort cause of action against the tortfeasor.
Hence, disputes fall generally into the tort arena. In some cases a tortfeasor is uninsured
and financially irresponsible, making a tort claim valueless. The risk of being injured
by such a person gave rise to a special kind of first party automobile insurance known as
Uninsured Motorists’s Coverage (UMC). An injured person collects from his own
insurance company, but only after it has been established that his injuries were caused
by the fault of an uninsured and financially irresponsible tortfeasor.

83 As of January 1976 the roll-call of no-fault states is:

Partial Tort Compulsory Mandatory Add-on

Exemption Add-on Add-on (neither)

Colorado Arkansas Oregon South Dakota

Connecticut Delaware Texas

Florida Maryland Virginia

Georgia South Carolina Wisconsin

Hawaii Kentucky

Kentucky*

Michigan

Minnesota**

Nevada

New Jersey

New York

Pennsylvania

Utah

Puerto Rico

Saskatchewan

*Under the Kentucky law each person elects whether or not to retain tort rights

and liabilities.

**Minnesota was an add-on state until the law was converted to a partial tort

exemption variety by the 1974 Legislature. Minn. SraT. AnN, § 65B (Cum. Supp.

1976).
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would write yet another general article about no-fault but would try to
tie no-fault in theory as closely as I could to no-fault in practice-—as
manifested in the no-fault laws and experience under these laws.*

In pursuit of those goals, this paper has been organized into
several sections. First, there is a section on why the no-fault move-
ment came to be. Because this has been discussed in numerous articles,
it is brief. Second will be a section defining a set of reform goals. An
attempt is made to extend the goals beyond those most often stated
by no-fault proponents and also to discuss openly some of the non-
goals that might accompany reform. Next, a section discussing how
existing no-fault laws relate to the stated reform goals is presented.
This section includes a discussion of the theory of the relationship
between no-fault and these goals and also discusses goal attainment
in various no-fault jurisdictions to the extent data are available to
evaluate it. The fourth section systematically reviews the elements
of no-fault as they relate to the attainment of various goals and also
treats, in more depth, the non-goals that might be concomitants of
no-fault and particularly of adjustments to existing no-fault laws.
The final section of the paper is an evaluation (offered with much
trepidation) of the effectiveness of existing no-fault laws in attaining
various reform goals.

Way No-FaurLt?

One cannot really understand the factors that gave rise to the no-
fault® laws and the issues involved in no-fault without understanding

4The state of the literature allows one to find almost any opinion about no-fault
that one seeks. The following quotations are representative of the diverse views that
have been expressed, based mainly upon no-fault theory and not upon experience:

(a) “New Jersey’s no-fault plan is a pragmatic reparation’s reform law which al-
leviates shortcomings of traditional automobile insurance. While premium costs and
docket congestion are reduced, the primary benefit is prompt compensation of economic
losses.”” Note, Automobile Reparation Reform: New Jersey’s No-Fault Plax, 27 Rurcers L.
Rev. 127, 138 (1973).

(b) “[The New York no-fault law] will not provide a more adequate system of
compensation, nor will it reduce court congestion. What it will do is deprive the in-
nocent accident victims of basic rights to compensation . . . . If the fault system is im-
perfect, at least it is not unconstitutional” Note, No-Fault Insurance in New York:
Another Hazard for the Innocent Driver, 40 Brooxryn L. Rev. 689, 720 (1974).

(c) “This review of leading cost studies, coupled with some elementary sensitivity
analysis, suggests that no-fault insurance would cost less than automobile insurance under
the present system. Indeed the savings could be substantial but they could also be sub-
tantially less than claimed by no-fault’s most enthusiastic supporters.” Williams, Will No-
Fault Cost More or Less?, 21 Cate. UL. Rev, 405, 416 (1972).

5Why no-fault? Much has been written on this topic. The best syntheses to be
found are probably R. Keeron & J. O’Connerr, Basic PROTECTION ¥OR THE TRAFFIC
Victos: A BLUEPRINT FOR REFORMING AUTOMOBILE INSURANCE (1965); REerorT oOF
N.Y. Ins. CortrussioN, AutomornE INSURANCE: For Wwose Bewerrr? (1971); A
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the relationship between the law of torts and the insurance reparation
system that exists in this country. Over most of the years in which
automobiles and automobile crashes have been a part of our culture,
the resolution of automobile crash reparation issues has been a matter
of private law. Government imposed relatively little statutory law.
Until the no-fault reform movement, only North Carolina, Mas-
sachusetts, and New York had a governmentally imposed requirement
that motorists purchase insurance as a condition to use of the high-
ways, unless the motorist had already been involved in certain desig-
nated kinds of crashes or had been convicted of certain highway of-
fenses.® The role of government was seen merely as one of making
the courts available to resolve the private claims that arose among
users of the highways. The state had nothing to do with whether or not
legitimate claims were collectible, and there was no governmental goal
to provide reparations to crash victims.

Into this void stepped the insurance industry to provide protec-
tion against the risks that were perceived by motorists. These risks
fall generally into two classes. One is the class associated with suf-
fering injury to oneself or damage to one’s property, and the second
is the class or risks associated with liability for harm done to the per-
son or property of someone else. Interestingly enough, motorists have
traditionally been more concerned about economic risks than they have
been about risks of injury to themselves or their property. The fact
that a greater proportion of motorists traditionally have purchased
liability insurance than have purchased first party insurance adds
credence to this view.” Furthermore, the amount of risk covered in
liability insurance policies is typically more than the amount of risk

Study of Howai's Motor Vehicle Insurance Program, Special Report No. 72-1, A Re-
port to the Legislature of the State of Hawaii (January 1972). The best single compila-
tion of analyses of factors underlying the discontent is probably Warter E. MryErs
REeseEARCE INSTITUTE OF LAw, DoLLARS, DELAY AND THE AUTOMOBILE VICTIM: STUDIES IN
REPARATION FOR HIGHWAY INJURIES AND RELATED COURT PrOBLEMS (1968). Also of much
value in this regard is a series of reports issued by the U.S. Department of Transportation,
especially I DEP'T oF TRANSPORTATION AUTOMOBILE INSURANCE AND COMPENSATION STUDY,
Ecowomic CONSEQUENCES OF AUTOMOBILE ACCIDENT INJURIES (April 1970).

8 The import of financial security laws is to require motorists to obtain insurance or
other security only after having had an injury-producing crash or non-crash violations
such as driving while intoxicated. Florida’s financial responsibility law is illustrative. See
Fra. Star. ANN. § 324 (1975). See generally C. BRAINARD, AUTOMOBILE INSURANCE 415-48
(1961).

7 The insurance buying practices of Florida motorists is illustrative. In a sample of
over 4,000 policies in force in 1971, the last pre-no-fault year in Florida, 16.2 percent of
the policy holders who purchased liability coverage chose not to buy first party coverages.
This statistic is derived from data in the possession of the author obtained in an impact
study of the Florida no-fault law sponsored by the Council on Law-Related Studies of
Cambridge, Massachusetts, and the University of Florida College of Law.
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covered in first party insurance policies® In sum, the automobile
crash victim reparation system in this country has come to be a synthesis
of the law of torts, based strongly upon the fault concept and the lia-
bility insurance system. For convenience this system will be referred to
as the tort law-liability insurance system.

To reformists, the principal shortcoming of the system was that
too many people were left uncompensated after suffering injury on
the highway. The requirement of fault as a condition of recovery
and the concomitant doctrine of contributory negligence left a large
proportion of injured persons without any entitlement of recovery
under traditional tort law. Because first party insurance coverages
were far from universal, and even when they existed they usually paid
up to relatively small limits, the result was a system that left a great
many victims uncompensated.

The same factors that yield uncompensated victims also yield
under-compensated victims. However, other factors compound the under-
compensation picture, especially in instances of severe injury. It has
already been observed that first party insurance coverages have rela-
tively low limits. Severely injured victims often suffer tangible losses
much greater than these limits. Moreover, even if there is a third party
at fault, against whom a liability claim may be made, quite often the
amount of liability coverage that such a third party may have pur-
chased will be exceeded by the extent of injuries suffered. This means
that even though there was liability insurance in the picture, the victim
will still remain under-compensated because of the limits of liability
under the insurance contract, unless the tortfeasor himself was of
sufficient financial stature to pay a judgment out of his own resources.
As a result, I believe it to be true that the injured party’s claim would
most often be settled within the limits of coverage of the tortfeasor’s
liability insurance policy.

A third major criticism of the tort law-liability insurance repara-
tion system is that many crash victims were over-compensated. Two
factors are at work here. One derives from the fact that our law of
torts recognizes damages based on intangible aspects of the personal
injury suffered by an injured victim. These intangible elements com-

8 Liability insurance is purchased up to limits agreed to by the contracting parties.
Typically, limits will be set for bodily injury liability to an individual; agpgregate bodily
injury Hability in a single crash; and property damage liability per crash. To illustrate, a
15/30/5 automobile liability policy would insure the motorist for risks up to $15,000 per
individual; $30,000 for all persons in the crash; and $5,000 aggregated property damage.
Liability above those limits would be uninsured. First party insurance also is issued up
to limits, typically $5,000 per person per crash.
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monly are denominated as pain, suffering, and inconvenience, and are
intended to compensate for losses that do- not manifest themselves
directly in economic terms as do medical expenses and lost wages. The
mere existence of this element of recovery gives potential value above
tangible losses to virtually every personal injury claim, especially those
in which bodily injury has been clearly manifested. When this factor is
joined with the fact that it costs a liability insurance company a sub-
stantial amount of money to investigate elements of fault and of dam-
ages in claims, it is understandable that in a certain class of small
claims it is more economical from the liability insurance companies’
standpoint to pay the claim than it is to defend it. Accordingly, in
a large class of cases in which either liability or the extent of dam-
ages was in some doubt, it became the practice of liability insurance
companies to pay the “nuisance” value of the claims rather than to
litigate them, suffer all of the costs associated with the litigation, and
still stand the risk of losing in court. Typically, the nuisance value of
a small claim would be somewhere in the range of three to five times
provable medical expenses. While not always true, this system gen-
erally had the effect of awarding more money than was justified to a
great many victims who had suffered only minor injuries and in some
cases to victims who had suffered no injury at all. Because the great
preponderance of automobile crash victims suffer only minor injuries,
the economic impact of this practice was large.?

A second factor that contributed to the over-compensation of
some victims was the availability of collateral sources of recovery
and the so-called “collateral source rule” that prevails in the tort law
of most jurisdictions. In many instances, an injured victim would
be entitled to payment for medical losses under a health or accident
policy or under workman’s compensation or similar employment re-
lated programs, and commonly he would be entitled to continuation
of wages from the same or similar sources. Under the collateral source
rule. the existence of these sources of recovery did not require the
diminution of the tort recovery. That the victim had been prudent

9That the bulk of personal injury claims falls into a range of values less than $1,000
is shown by the following statistics derived from a Florida study of insurance claims.

Settlement Amounts Percentage of All Claims
1971 1972 1973
$0 to $500 64.8 63.7 70.2
$501 to $999 104 9.7 9.0
$1,000 to $2,000 14.8 100 51
$2,000 and above 100 16.6 15.6
(298 claims) (330 claims) (332 claims)

Source: Little, No-Fault Auto Reparation in Florida: An Empirical Exeminations of Some
of Its Effects, 9 J. or Law Rerorm 1, Table 14 (1976).
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enough to provide protection for himself, it was argued, should not be
of advantage to the tortfeasor. Furthermore, because recovery from
the collateral sources was guaranteed by contracts between the victim
and his employer or his first party insurance carrier, the fact that
recovery was unavailable under the tort law did not affect the right
to receive the first party benefits. As a consequence, the collateral
source rule tended to enhance the over-compensation in instances of
minor injuries among the class of victims which was entitled to protec-
tion from the collateral sources. It is also true, of course, that the
collateral source rule helped alleviate the effects of under-compensation
in some instances.

Delay of the settlement process because of congestion in the courts
was another causative factor in the no-fault reform movement. No-
fault reformists were able to document the fact that crowded court
dockets in some jurisdictions sometimes caused delays of several years
in settling law suits.’® Extensive delay in settlement of liability claims
means not only that the claimant must wait to receive his money, but
also that in many instances he may get less money than he is entitled to.
This is most likely to occur in instances of very severe injury in which
a claimant has been rendered impecunious and is coerced by his cir-
cumstances to settle his case for less than the verdict that might be
rendered by a jury. Hence, court congestion is bad not only because
delay in justice is bad but also because it exacerbates the maldistribu-
tion of benefits already existing under the tort law-liability insurance
system.

The escalating cost of insurance was perhaps the factor that most
significantly assisted the no-fault reformists. While to many re-
formists, the problems of under-compensation and no compensation
may have been more important, it was the cost factor that caught the
interest of the public and enabled the reformists to overcome institu-
tional resistance to change® The blame for increasing costs was
usually laid on the so-called nuisance value of the minor personal in-
jury claim under liability policies, and also to the lawyers’ fees that
were paid by claimants. No-fault was offered as a way of reducing
these elements of cost and many people supported the change on that
basis. As will be shown in later discussion, however, other cost factors
have not yet been touched by the existing no-fault laws and some aspects

10 Data on delay in courts are assembled in Rosenberg, Court Cosngestion: Status,
Causes, and Proposed Remedies, in Dorrars, DELAY ANp THE ACCIDENT VIicrmm at 151,
supra note 5.

11 See, e.g., the backdrop that led to passage of the Massachusetts law as described in
Coombs, The Massachusetts Experience Under No-Fault, 44 Miss. L.J. 158 (1973).
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of these laws are counterproductive in the sense that they actually add
additional costs.

While there may have been other factors that contributed to the
reform movement, these were the most instrumental.

WHAT ARE REASONABLE REFORM GOALS?

Having sifted through the great volume of writing criticizing the
underlying tort law-liability insurance reparation system, I would pro-
pose reform goals in five areas: (1) redefinition of reparations; ()
cost reduction goals; (3) cost reallocation goals; (4) reallocation of
societal resource goals; and (5) elimination of corruption in the
reparation system goals. Each of these points will be developed in a
general way here and the theory and practice of how no-fault might
lead to its attainment will be discussed in the next section of the paper.
Table I isolates individual goals and indicates generally how they
have been influenced by existing no-fault laws and what some of the
unintended externalities have been.

Reparation Goals

Two general reparation goals may be stated. The first is simple
and straightforward—to provide essential medical care and life sup-
port for all victims of automobile crashes. Professor Alfred Conard’s
statement that:

Wounds should be healed, bones set, prostheses supplied, psychic re-
adjustment achieved, and occupational retraining provided when
needed . . . for every victim, regardless of whether or not the victim was
himself careless, whether or not the guilty driver can be found, and
whether or not he can pay or has purchased adequate insurance. Medi-
cal services should be supplied for humanitarian reasons—because the
modern conscience demands that no one unnecessarily be left phy-
sically impaired. They should also be supplied for economic reasons—
because every one loses when a member of society ceases to contribute
to the national product and becomes instead a burden on the shoulders
of others . . .12

A second reparation goal would be to seek more equitable distribu-
tive justice in the allocation of benefits paid to crash victims. One
sub-goal would be to eliminate over-payment to victims of minor

12 Conard, The Economic Treatment of Automobile Injuries, in Dorrars, DEray Awp
THE ACCIDENT VICTRM at 431, supra note 5.
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injuries, where that over-payment represents nothing but the nuisance
value of the claim. The second sub-goal would be to eliminate under-
payment of the victims of severe injury, and a third sub-goal would be
to make payments available sooner to all recipients.

Tt should be noted here that some goals will be inconsistent with
other goals. For example, the goal of universal reparations for all
victims and the goal for eliminating under-payment of victims of
severe injuries are inconsistent with the next general goal of reducing
cost.

Cost Reduction Goal

When reformists have spoken of cost reduction, they have been
referring to the cost paid by consumers for insurance contracts. As
already observed, the focus of cost reduction analyses has been the
nuisance value of minor personal injury cases and payments made
to lawyers by injured claimants against tortfeasors and their liability
insurers. While these aspects of cost must be accounted for, to con-
centrate solely upon them is to fail to obtain a complete picture of
the cost structure of insurance.’®

One may look to the basic accounting structure and experience
of the insurance industry to obtain a fuller picture. For example, if
one looks at the aggregated experience of mutual and stock automobile
liability insurance companies for years 1964-73, one will find ap-
proximately the following disposition of each premium dollar paid by
consumers.'* (1) Paid out in benefits: $.62. (This includes both the
amount that finally gets into the hands of beneficiaries and the amount
beneficiaries pay to lawyers and others in obtaining the benefits.) ()
Spent by insurance company in investigating and paying claims: $.12.
(8) Commissions paid to agents and brokers: $.11. (4) Other under-
writing expenses: $.14. (5) Underwriting profits: Nil or slightly

18 Discussion of insurance company accounting practices and how they allocate costs
is to be found in Spangenberg, No-Fault Fact, Fiction, and Fallacy, 44 Miss. L.J. 15 (1973),
and 4 Study of Hawaii’s Motor Vehicle Insurance Program, Special Report No. 72-1, A Re-
port to the Legislature of the State of Hawail (January 1972). See also Williams, Will No-
Fault Cost More or Less?, 21 Cate. UL. Rev. 405 (1972).

14To support this set of estimates aggregate insurance experience data for the years
1964-73 have been extracted from AM. BEsT, AGGREGATES & AVERAGES (1974) and re-
produced here,

From the same publication is obtained the following information breaking down the
ratio ‘“Losses Adjusting Expenses incurred to Premium Earned” for the year 1974 into
components as follows:

Stock Companies: 64.0 percent losses; 11.2 percent Adjusting Expenses
(Bodily injury lability).

Mutual Companies: 60.8 percent losses; 13.4 percent Adjusting Expenses
(Bodily injury lability).
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negative.'® By comparison, the distribution of the premium dollar
paid in for automobile physical damage insurance is about as follows:
$.60 to beneficiaries; $.08 to investigation and adjustment cost; $.12
to commissions; $.14 to other underwriting expenses; and, $.05 to
profit.1®

15Most of the profit made by automobile liability insurance companies comes from
the investment value of premiums between the time they are paid in by policy holders
and paid out by insurers. Spangenberg explains this system. See Spangenberg, supra note
13. Hence, while underwriting profits may be small or nonexistent, investment profits are
generally substantial. This, of course, allows the insurance industry to stay in business.

16 From the same source from which the Bodily Injury Liability data of footnote 14
were extracted were obtained the following Automobile Physical Damage Data:
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Looking to this more complete analysis of the cost of insuramnce,
one can suggest that cost paring need not be limited to pain and suf-
fering beneflts and claimants’ legal fees. Settlement costs incurred by
the insurance industry in processing claims, and marketing and other
underwriting costs of providing insurance are other potential targets.
Ideally, a third area might be to reduce profits, if profits were un-
reasonable, but if one is to examine only underwriting profits, one
would conclude that not much gain is to be made.

Equitable Cost Assessiment Goals

The raison d’etre of insurance is to spread the cost of designated
risks among a large population of persons so that the individuals
“selected” to suffer the damage being guarded against will not have
to bear the brunt of the full economic cost. Consequently, it is simply
a contradiction in terms to suggest that the full costs of the insurance
be allocated to the individual upon whom harm actually falls. Never-
theless, it is true that certain people are exposed to greater risk from
a given danger than are others, and this being so, it is arguably cor-
rect that the class of persons exposed to the greatest risk should pay
more than members of classes exposed to less risk. Traditionally, these
considerations have been part of the pricing mechanisms used by in-
surance companies in allocating the costs of insurance among their
policy holders. Nevertheless, existing insurance price structures have
been criticized on the basis that they do not define risk categories
on a fair basis.}® For example, drivers under age 25 have uniformly
been cast into high risk-high price categories without considera-
tion of the driving proclivities of the individuals. Interestingly enough,
various no-fault measures, while perhaps meeting some goals, may in
fact create their own inequities in price.’®

Another facet of cost allocation is the fact that when heavy trucks
crash with passenger vehicles the risk of personal injuries being suf-
fered is much greater among occupants of the passenger vehicles than
among occupants of the trucks. Under the pricing of liability insur-
ance, this risk differential shows up in higher costs of insurance paid
by truckers to account for the greater economic risk to which they are

The breakdown of losses and adjusting expenses in 1974 was as follows:
Stock Companies: 61.2 percent losses; 7.8 percent expenses.
Mutual Companies: 59.8 percent losses; 9.1 percent expenses.
178ee, e.g., A Study of Hawaii’s Motor Vehicle Insurance Program 49-61 Special Re-
port No. 72-1, A Report to the Legislature of Hawaii (January 1972).
18 See, e.g., Blum & Kalven, Ceilings, Costs, and Compulsion In Auto Compensation
Legislation, 1973 Utam L. Rev. 341, 362-64.
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exposed when a crash occurs. If the liability system were to be com-
pletely supplanted by a first party system in which each motorist was
responsible for the injuries suffered in his own vehicle, then the price
of truck insurance would go down, representing decreased risk, and
the price of automobile insurance would go up, representing the other
side of the coin. It is this difficult problem of cost assessment that has
in part led some jurisdictions to exclude commercial vehicles from the
coverage of their no-fault laws.®

Reallocation of Societal Resources Goals

Reduction of court congestion has already been enunciated as a
means of aiding the goal of distributive justice in payment of benefits.
In addition, taking cases out of court that ought not be there to begin
with frees the courts and their attendant mechanisms for utilization
in the resolution of more worthy issues. I hasten to add that the
resolution of private disputes about liability matters is not thought
of as unworthy per se. But elimination of cases that come into the courts
only because deficiencies in legal processes give litigation value to cases
that would be denied actual value by prompt application of substantive
law, is a worthy goal.

Furthermore, time and resources spent by lawyers and doctors
and various people that support their activities in preparing for and
litigating many claims could better be utilized in other areas. To the
extent that the nuisance value theory of minor personal injury claims
causes the use of more medical resources than the injuries actually re-
quire, the system clearly causes waste of precious resources that need
to be reallocated for more deserving purposes.

The Goal of Ending Corruption in the System

Implicit in the nuisance value theory that leads to the magnifica-
tion of the value of certain minor injury claims is the notion that the
legal and medical professions and the insurance industry are willing
accessories to claims practices that border on fraud. Clearly, profes-
sional responsibility requires that lawyers and doctors give the bene-
fit of the doubt to their clients and patients. Nevertheless, to the extent
that the system is being overtly corrupted by members of the profes-
sions themselves, a reform goal should be to find measures to end such
corruption.

19 For example, the Florida law does not bring commercial vehicles under the no-
fault requirements, presumably at least in part on this account. The exclusion is ac-
complished by restrictively defining covered motor vehicles, Fra. Srat. AxN. §627.732(2)
(1973).
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Non-Goals

In setting reform goals, one should also anticipate externalities
that one does not seek to obtain. These I call non-goals. One non-goal
often associated with the no-fault reform movement is to under-
mine societal values of individual responsibility. Some people believe
that the concept of fault is crucial to accepted notions of individual
responsibility and that eliminating fault from any part of the tort
law would be a dangerous move.?® Other non-goals that one might
enunciate would be to put lawyers out of business, to put insurance
companies out of business, and to create a system more susceptible
to abuse of professionalism and to fraud than is the existing system.

Do Existing “No-Faurr SvstEMs” Appress THESE Goars?
In Theory ’

The term “no-fault systems” is used to describe the sets of measures
that have been proposed and enacted to cure the ills of the tort law-
liability insurance reparations system. This acknowledges that the
no-fault concept is only one of a battery of measures that will be needed.
Table I lists the set of reform goals proposed earlier and correlates
them with specific measures that might be a part of a comprehensive
no-fault reform system. The lineup of reform measures is comprised
of: (1) mandatory first party insurance that pays tangible economic,

20A U.S. Department of Transportation sponsored review of literature concluded that
efforts to correct human driving errors were largely ineffective. DEP'T oF TRANSPORTATION
AvTtoxoBrE CoMPENSATION STUDY, CAUSATION, CULPABILITY AND DEeTERRENCE IN HicH-
WwAY CrasEEes (1970). This minimizes the influence of the fault principle in behavior con-
trol and has been strongly criticized, See, e.g., Mancuso, The Utility of the Culpability
Concept in Promoting Proper Driving Behavior, 55 MArRQUETTE L. REv. 85 (1972); Law-
ton, Commentary: No-Fault: An Invitation to More Accidents, S5 MarqueTTE L. Rev. 73
(1972) ; Ring, The Fault with ‘No-Foult) 49 Norre Dame Law. 796 (1974): ‘Much of
the confusion connected with no-fault stems from the ‘no-fault’ label. ‘Fault’ is and always
will be present. It is only responsibility for fault that would be abolished by the insur-
ance industry’s proposals. This is the fault with no-fault.” Id. at 825.

Another critic has said:
It is the purpose of the tort system to differentiate between right and wrong,
between good driving and bad, and impose liability upon the wrongdoer for the
whole loss he inflicts. Tort liability insurance is intended to help the wrongdoer
pay his obligation, including the obligation to compensate for disability, suffering,
and loss of enjoyment of life, The simple reason why the tort system does not
compensate all victims is that many victims are totally wrong and have no just
claim on other drivers for compensation.
Spangenberg, No-Fault Fact, Fiction, and Fallacy, 44 Miss. L.J. 15, 52 (1973).

Thoughtful defenses of the fault principle may also be found in Tunc, Fault: A
Common Name For Different Misdeeds, 499 Turane L. Rev. 279 (1975) and Green, No-
Fault: A Perspective, 1975 B.YUL. Rev. 79, and an historical and contemporary over-
view of the attitudes of courts toward fault is to be found in Jorgensen, Liability and
Foult, 49 Turane L. Rev. 329 (1975).



650 INDIANA LAW JOURNAL [Vol. 51:685

medical, rehabilitation, and income losses without regard to fault; (2)
abrogation of tort liability for economic losses to the extent they are
paid by the no-fault plan; (3) abrogation of tort liability for pain
and suffering; (4) abrogation or modification of the collateral source
rule; (5) enhancement of bulk insurance marketing plans or pre-
emption of no-fault insurance to a state agency to be sold in conjunction
with driver and vehicle licensing systems; and (6) revision of insurance
pricing schedules to conform to rational risk allocation policies. Each
of these measures is aligned with one or more reform goals in Table
I and each is followed by a brief commentary.

Fashioning a workable reform package from this catalogue of
corrective measures is not easy. Some measures work toward certain
goals and against others. Furthermore, the extent of need for reform
may vary greatly from place to place. Later discussion shows, for ex-
ample, that court congestion proved to be markedly different in Mas-
sachusetts than in Delaware. Furthermore, the feasibility of each re-
form measure varies greatly in relation to local attitudes and pressures.
That the interworking of these factors has produced an assortment
of reform packages in states that have taken action already has been
observed.® These plans all include a first party no-fault insurance
element®® and some of them include a partial abrogation of tort lia-
bility. None has yet gone the full route of complete abrogation and
apparently only one state?® has created a no-fault plan without limita-
tion on the amount of mandated benefits. This means that present no-
fault laws either simply add on a first party element with little?®® or no
change in the underlying tort law-liability insurance system, or im-
pose no-fault recoveries on a tort system that has been truncated by

218¢e notes 2-3 supra & text accompanying. It might be observed that some people
believe this variability is a bad thing and ought to be corrected by federal legislation.
See, e.g., Hart, National No-Fault Insurance: The People Need It Now, 21 Carm. UL.
Rev. 259 (1972); Magnuson, Nationwide No-Fault, 44 Miss. L. Rev. 132 (1973). Most
of the national no-fault proposals have centered around the proposed Uniform Motor
Vehicle Accident Reparations Act. An exposition is made in Henderson, The Uniform
Motor Vehicle Accident Reparations Act, 44 Miss. L. Rev. 107 (1973).

22 But not all laws mandate such coverage. See note 2 supra.

28Michigan has no stated limit on medical and rehabilitation payments, Mrce. Coxre.
Laws AnwN. §500.3107(a) (1975), and work loss benefits extend over three years, Micw.
Comp. Laws ANN. § 500.3107(b) (1975). All other states apparently have some limit, with a
high of $50,000 in New York, N.Y. Ins, Law, ch. 13, art. 18, § 671(1) (McKinney 1975),
ranging downward to the lower levels seen in the states in this study.

24 The Delaware law does not abrogate tort liability, but does preclude no-fault bene-
fits from being pleaded and proved in court. Der. Cope Aww. tit. 21, §2118(g) (Rev.
1974). Notwithstanding this preclusion, however, Delaware lawyers are said still to be
“cheerfully” pleading such damages. Clark & Waterson, ‘No-Faul’ In Delaware, 6
Rurceers-CaMpeEN L.J. 225, 230 (1974). The purported goal of the Delaware plan is to
eliminate the multiplier nuisance value effect in small cases. Id. at 230,
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exemptions that abrogate tort liability except for designated classes
of severe injuries.

While it probably would not be worthwhile to dissect and classify
all the existing no-fault laws, it may be helpful to examine important
features of a few. Massachusetts, Florida, and Delaware were front-
runners in the reform movement and their systems have operated long
enough to produce quantifiable results. For that reason the laws of
these three states have been selected for scrutiny.

The laws of both Massachusetts and Florida are of the modified
tort abrogation variety and are similar enough to make it unnecessary
to present both except for the fact that somewhat different consequences
have arisen in the two locales. The Delaware law is of the add-on variety.
Central aspects of the no-fault systems of Massachusetts, Florida, and
Delaware are set out in Tables II through IV. With no intention of
presenting the basic information twice, a few comments will be made
in this narrative in order to place the detailed information into perspec-
tive. Massachusetts, Florida, and Delaware all mandate that-no-fault
benefits be made available for medical and wage losses, but only up to
a limit of $2,000 in Massachuseits, $5,000 in Florida, and $10,000 in
Delaware (Table II). Presumably, these limits serve to hold down costs
as do universally authorized deductibles (Table II), partial tort ex-
emptions in Massachusetts and Florida, and a prohibition on pleading
and proving certain losses in Delaware (Table IV). Other cost-reduction
factors are noted in Table V. Massachusetts and Florida employ the
tort exemption to the extent of abrogating liability for pain and
suffering, unless specified thresholds are exceeded, but Delaware does
not (Table IV). All the states exclude certain persons from cov-
erage, but this seems to be more an attempt to disqualify wrong-
doers than to save money (Table IIT). All three plans make benefits
available to occupants of vehicles and pedestrians struck by vehicles
(Table III), but Florida is more restrictive in that commercial vehicles
and motorcycles are not covered (Table III). While presumably this
was the result of lobbying, it could be recognition of the difficulty of
allocating costs fairly through first party insurance when a mixture of
vehicle types is covered. In both Massachusetts and Florida the no-fault
benefits protect the insured and other named persons even when they
are occupants of a vehicle other than that owned by the insured person.

In sum, one can see some realization of a limited general reparation
goal; somewhat limited attempts at enhancing distributive justice; pos-
sible important inroads on nuisance value recoveries in Massachusetts
and Florida, but less so in Delaware; only minor efforts to reduce col-
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lateral source duplications; possible important reductions in settlement
costs and court congestion in Massachusetts and Florida, but less so in
Delaware; but no recognized addressing of cost reallocation goals. These
factors are compiled in Table VI with a comparison of the theoretical
and practical results observed in the three states.

Although the decision to eschew detailed examination of all no-fault
laws will be adhered to, the great variability among approaches taken
to treat the “nuisance value” and other cost-related criticisms of tort
law-liability insurance systems is so remarkable as to deserve further
comment. It has been observed that some states have adopted a modified
tort exemption scheme and others have not. Several of the add-on states
simply pile no-fault benefits on top of existing systems and took no
cost-saving measures.”® Three add-on states tried novel approaches to
reduce nuisance value or duplicative recoveries. Oregon®® and South
Carolina® did it by setting off from the dollar value of tort recoveries
the dollar value of no-fault benefits paid. Presumably, litigating practices
are not affected in the slightest, but the overlap of no-fault benefits and
tort recoveries is eliminated. Oregon?®® and South Carolina®® also preclude
duplication of no-fault and workmen’s compensation benefits. While
overlap 1s cut back, it is hard to see how any existing nuisance value
problem would be relieved.

As has been observed, Delaware’s no-fault law addresses nuisance
value by prohibiting the pleading and proving of payable no-fault bene-
fits.?® Delaware also prevents overlapping of no-fault and workmen’s
compensation benefits.®® Thus, it would appear that the Delaware law
goes further than Oregon and South Carolina in treating underlying

25 Among these are Maryland, Mp. AnN. Cope art. 48A, § 533 (Supp. 1975); South
Dakota, S.D. Laws §58-23-6, 7, 8 (Supp. 1975); Wisconsin, Wis. StaT. ANN. §204.30
(1975); and Texas, Tex. Ins. CobE art. 5.06-3 (1975).

26 Ore, REV. STAT. § 743.835 (1974).

27 South Carolina Insurance Reform Act, S.C. CopE ANN. §46-750.115 (Cum. Supp.
1975). It has been noted that the fact that the law requires the set off of benefits paid
rather than payable may create bad results. The South Carolina Insurance Reform Act (Part
I): ‘No Fault’ and Contributory Negligence—A Synopsis and Appraisal, 26 S.C. Law Rev.
705, 721 -(1975).

280Re. REv. Star. §743.810(1) (1974) reduces no-fault benefits if the injured per-
son is entitled to receive workmen’s compensatory “or any similar medical or disability
benefits.”

29 South Carolina Insurance Reform Act, S.C. Cope ANN. §46-750.115(d) (Cum.
Supp. 1975), reduces the no-fault benefits to the extent that workmen’s action benefits
have been received.

30 DerL. CobE AnN. tit. 21, §2118(g) (Rev. 1974). The Delaware law avoids the
uncertainty created in the South Carolina law, see note 27 supra, by precluding the plead-
ing and proving of benefits awvailable.

81 Der., Cope Aww. tit. 21, § 2118(f) (Rev. 1974) subrogates the victim’s workmen’s
compensation rights to the no-fault carrier. Compare the South Carolina approach, note
29 supra.
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ills and presumably is better devised to reduce costs of liability insur-
ance. It should be observed, however, that the Delaware plan calls for
$10,000% in no-fault benefits; whereas, the Oregon and South Carolina
plans call for only $3,000%% and $1,000%* respectively.

Among the tort exemption states the variety of plans is bewildering
in detail. The tort exemption typically is stated in two parts. First, tort
liability for economic losses is abrogated up to the amount of recover-
able mandated no-fault benefits.®® Hence, if the no-fault plan provides
$1,000 in medical benefits and a $5,000 medical loss occurs, only $4,000
would be recoverable in tort. Second, liability for pain and suffering
is abrogated unless a threshold is exceeded. All current partial tort ex-
emption laws have thresholds defined by injury classifications that typi-
cally include death, permanent injury and permanent disfigurement,?®
and most have an alternative medical expense threshold.®” Satisfying

32 PDer, Cope ANN. tit. 21, §2118(a)(2) (Rev. 1974),

830QRre. Rev. STAT. §743.800(1) (1974). Oregon also provides additional wa