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HER LAST WORDS: DYING
DECLARATIONS AND MODERN
CONFRONTATION JURISPRUDENCE

Aviva Orenstein*

Dying declarations have taken on increased importance since the
Supreme Court indicated that even if testimonial, they may present a
unique exception to its new confrontation jurisprudence. Starting
with Crawford v. Washington in 2004, the Court has developed strict
rules concerning the use of testimonial statements made by unavaila-
ble declarants. Generally, testimonial statements (those made with the
expectation that they will be used to prosecute the accused) may be
admitted only if they were previously subject to cross-examination.
The only exceptions appear to be dying declarations and forfeiture by
wrongdoing when the accused intentionally rendered the declarant
unavailable.

This Article argues that the dying declaration merits examination
for two important reasons. First, its status as an exception to the
Court's new confrontation rules seriously undermines the Court's
dramatic new interpretation of the Confrontation Clause and demon-
strates the internal contradictions of the Court's originalist approach.
Second, the dying declaration exception presents one of the few re-
maining ways in which testimonial statements by absent victims of
domestic violence can be heard.

Remarking on the prominence of women both in the Court's re-
cent confrontation jurisprudence and in the dying declaration case
law, this Article examines the role of women's voices and the means
by which those voices are either excluded from or invited into the
courtroom. The Article also explores the policy issues stemming from
the admission of unconfronted statements by victims of femicide. It
attempts to balance respect and justice for victims with fairness to the
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UNIVERSITY OF ILLINOIS LAW REVIEW

accused and argues that dying declarations by victims of domestic vi-
olence possess unique qualities that justify a limited exception to the
confrontation right.
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INTRODUCTION

The dying declaration is the hearsay exception that everyone loves
to hate.' It seems antiquated and parochial, depending, as it does, on re-
ligious beliefs in divine punishment for its reliability and policy justifica-
tions. In essence, the dying declaration exception admits statements by
dying individuals about the cause of their death, so long as those making
the statements know they are dying and have no hope of recovery. The
traditional theory is that, because no one would dare face the wrath of

1. For instance, McCormick on Evidence deems it "the most mystical in its theory and tradi-
tionally among the most arbitrary in its limitations." 2 MCCORMICK ON EVIDENCE § 309, at 363 (Ken-
neth S. Broun ed., 6th ed. 2006); see also Thurston v. Fritz, 138 P. 625, 627 (Kan. 1914) ("We are con-
fronted with a restrictive rule of evidence commendable only for its age, its respectability resting solely
upon a habit of judicial recognition, formed without reason, and continued without justification.").

[Vol. 20101412
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God by dying with a lie on her lips,2 dying declarations are particularly
trustworthy.

What was perhaps the laughing stock of hearsay exceptions, the ul-
timate proof of Justice Holmes's observation that "a page of history is
worth a volume of logic"3 has taken on increased importance given the
Supreme Court's recent dramatic rethinking of the confrontation right.
Under the new jurisprudence, the Court, starting with Crawford v. Wash-
ington,4 has required that all testimonial statements either be uttered in
court by a live witness available for cross-examination or have been
cross-examined at some earlier time if the witness is currently unavaila-
ble.' Some dying declarations fall within the Court's new definition of
"testimonial statements" 6-a murky term that at the very least includes
statements made with the expectation that they will be used in a future
prosecution. Nevertheless, the Court has also indicated, in dicta, that
such dying declarations may present a unique exception to its new con-
frontation rules.' Thus, even though the deceased is not available to be
cross-examined, the government may be able to use the dying statement
against the accused.8 Therefore, it is a propitious time to take a look at
this old, but not necessarily venerated, hearsay exception and to question
its continued viability as well as its relationship to the Sixth Amendment
confrontation right.

This Article argues that the dying declaration merits examination
for two important reasons. First, its exceptionality seriously undermines
the Court's dramatic new interpretation of the Confrontation Clause and
demonstrates the internal contradictions of the Court's originalist ap-
proach. Second, the dying declaration exception is not quite as silly as it
first appears and may have some modern utility even in a secular age.9 It
presents one of the few remaining ways in which testimonial statements
by absent victims of domestic violence can be heard.

Part I of this Article presents the history of the dying declaration
exception, focusing on the crucial element of awareness by the speaker
that death is imminent. This Part considers various critiques of the ex-
ception, many of which are valid, but it also finds justification for the ex-

2. As noted by the Supreme Court, "[N]o person, who is immediately going into the presence
of his Maker, will do so with a lie upon his lips." Idaho v. Wright, 497 U.S. 805, 820 (1990) (quoting
Queen v. Osman, 15 Cox Crim. Cas. 1, 3 (Eng. N. Wales Cir. 1881)).

3. New York Trust Co. v. Eisner, 256 U.S. 345, 349 (1921); see Michael J. Polelle, The Death of
Dying Declarations in a Post-Crawford World, 71 MO. L. REV. 285, 285 (2006) (introducing his exten-
sive critique of dying declarations with this famous quotation).

4. 541 U.S. 36 (2004).
5. Id. at 59.
6. See id. at 51-52 (discussing statements that are considered testimonial).
7. Id. at 56 n.6.
8. See id. ("Although many dying declarations may not be testimonial, there is authority for

admitting even those that clearly are.").
9. One need not posit a godless modem society to maintain that the concrete medieval notions

of divine judgment and eternal damnation on which the dying declaration exception is based do not
figure prominently in modem secular society. See Polelle, supra note 3, at 300-01.

No. 5]
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ception due to the trustworthiness of the statements, their necessity for
prosecution, and the accused's quasi-forfeiture of the right to complain
about lack of confrontation where the victim is dead.

Part II outlines the Court's new approach to confrontation, begin-
ning with the 2004 Crawford case that lays out the new standard for "tes-
timonial" statements-that is, statements made by a person with the in-
tent to create testimony. This Part notes the significant impact the new
confrontation jurisprudence has had in domestic violence prosecutions in
which, for reasons of love, fear, shame, or distrust of the legal system,
victims who made statements to police decline to participate in the pros-
ecution of their intimate partners. To the extent that their statements
were testimonial, they are lost, and the government's attempts to prose-
cute cases without the victim's testimony have been severely curtailed.
Part II also looks at the Court's treatment, so far only in dicta, of the dy-
ing declaration. All indications are that when presented with the ques-
tion directly, the Court will hold that dying declarations are admissible as
an exception to the Confrontation Clause even when testimonial. The
dying declaration exception existed at the time the Sixth Amendment
right to confront witnesses was written, and the drafters clearly did not
intend to abrogate its use.

Part III of this Article explores how the existence of the dying dec-
laration as an exception to Crawford subverts the Court's categorical and
originalist approach to confrontation. Part III advocates seeing the ex-
ception not as a regrettable historical anomaly, but rather as an indict-
ment of the current wooden and unhelpful approach to Confrontation.
The difficult policy questions raised by confrontation deserve more bal-
ance and nuance than the Court's approach has granted them. Ironically,
the older dying declaration cases, on whose authority Crawford relies but
whose methods Crawford eschews, exhibit the nuance, sense of policy,
concern for society, and fairness that the current confrontation jurispru-
dence sorely lacks. 10

Looking specifically at the role of women, Part IV finds important
connections between Crawford and gender. The facts of Crawford and
its progeny indicate that the dynamics of violence against women have
played a key role in the development of the new confrontation jurispru-
dence. In a parallel inquiry, Part IV draws a connection between the dy-
ing declaration and women killed by their intimate partners. The promi-
nence of women in both confrontation and dying declaration doctrine
invites interesting questions about the role of women's voices and the
means by which those voices-in this case, from the grave-are either
excluded or invited into the courtroom.

Finally, Part V explores the issue of unconfronted statements by vic-
tims of domestic violence, particularly when the violence ends in death.

10. See infra notes 228-33 and accompanying text.

[Vol. 20101414
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Such dying words raise very difficult questions about respect and justice
for victims on the one hand, and fairness to the accused on the other.
This Part strives to balance these concerns in light of the strictures of the
dying declaration exception and argues that dying declarations by victims
of domestic violence have unique qualities that justify a limited exception
to the confrontation right.

I. DYING DECLARATIONS

The dying declaration exception has served as a longstanding excep-
tion to the hearsay rule. It admits out of court statements for their truth
when: (1) the declarant is unavailable;" (2) the statement concerns the
cause of the declarant's impending death;" and (3) the statement is made
while the declarant believes his death is imminent. 3  Generally, under
the common law the dying declaration was limited to homicide cases, al-
though some early case law applied dying declarations to prove wills and
deeds.14 Scholars attribute the limitation to homicide prosecutions to a
misinterpretation of an English treatise. 5 If indeed dying declarations

11. This factor is almost always met because he or she did in fact die, although technically under
the Federal Rules of Evidence one can make a dying declaration, not die, and be unavailable for other
reasons. See FED. R. EVID. 804(a). There is a split of authority among the states concerning whether
mere unavailability is sufficient, and a minority require that the declarant be dead as opposed to as-
serting a privilege, such as too sick to testify, out of the jurisdiction, etc. This minority includes Cali-
fornia, see CAL. EVID. CODE § 1242 (West 2010), and New York, see People v. Nieves, 492 N.E.2d 109,
113-14 (N.Y. 1986). This issue rarely arises, however. See 5 JOHN HENRY WIGMORE, EVIDENCE IN
TRIALS AT COMMON LAW § 1431, at 276 (1974) ("Conceivably, there might be still a necessity if the
witness, though supposed to be dying had recovered and had since left the jurisdiction, but this case
had never occurred, and the question never arose."). It is, however, arguably significant for determin-
ing the scope of the dying declaration as it relates to the Confrontation Clause generally. See Peter
Nicolas, "I'm Dying to Tell You What Happened": The Admissibility of Testimonial Dying Declara-
tions Post-Crawford, 37 HASTINGS CONST. L.Q. 487, 534-38 (2010). It is fair to assume that in the dy-
ing declaration cases discussed in the context of domestic violence homicides, the declarant has died.
For policy reasons, the quasi-forfeiture argument in favor of dying declarations is much stronger if the
declarant actually dies. See infra notes 120-22 and accompanying text.

12. FED. R. EVID. 804(b)(2).
13. The modem version found in the Federal Rules of Evidence expands the dying declaration's

applicability beyond homicide to include civil matters, but the criteria are essentially the same as un-
der common law. FED. R. EVID. 804(b). Rule 804(b) provides:

The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:
(2) Statement under belief of impending death. In a prosecution for homicide or in a civil action
or proceeding, a statement made by a declarant while believing that the declarant's death was
imminent, concerning the cause or circumstances of what the declarant believed to be impending
death.

Id.
14. There is precedent for applying dying declaration to civil cases such as property deeds, wills,

and contracts. Wilson v. Boerum, 1858 Ant. N.P. Cas. 239, 239 (N.Y. Sup. Ct. 1816) ("The same prin-
ciples which make dying declarations evidence in criminal cases, make them a fortiori evidence in civil
cases."). See 2 MCCORMICK ON EVIDENCE, supra note 1, § 311, at 368 ("[U]ntil the beginning of the
1800s ... [dying] declarations were admitted in civil and criminal cases without distinction ..."); Ni-
colas, supra note 11, at 514-21; Annotation, Admissibility of Dying Declarations in Cases Not Involv-
ing Homicide, 49 A.L.R. 1282, 1282 (1927), supplemented by 91 A.L.R. 560,561-62 (1934).

15. See 2 MCCORMICK ON EVIDENCE, supra note 1, § 311, at 368 (tracing the error to the mis-
reading of Sergeant East, Pleas of the Crown); 5 W1GMORE, supra note 11, § 1431, at 277 (making a
similar observation).

HeinOnline -- 2010 U. Ill. L. Rev. 1415 2010
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try cases with a woman's statement from the crime scene even if she later
chooses not to cooperate."6

Some feminists have even hailed Davis as an end to the disrespect
of the victims represented by "no drop" prosecutions.267 So in weighing
the social benefits of such testimony, one must include not only the dam-
age done to the accused's ability to mount a defense, but the damage
done to the witness who has chosen not to participate in the prosecution.

The final confrontation case that raises gender issues, Giles, in-
volves femicide of an intimate partner. We know that Brenda Avie, the
ex-girlfriend of the accused, was shot and killed. 68 The confrontation is-
sue posed in Giles concerned Avie's statements made to police, who re-
sponded to a domestic violence incident between Avie and the accused
three weeks prior to the homicide.269 Those statements, assumed by the
Court to be testimonial,2 70 arguably elucidated the nature of the relation-
ship, belying the accused's assertions that he feared Avie and memorial-
izing or chronicling a pattern of brutality of the accused towards her. 71

We do not know what Avie would have liked done with her statement to
police. Unlike the victims in Davis and Hammon, who were able to vote
with their feet, Avie was murdered and unable to participate in the pros-
ecution of her batterer. She spoke to police and indicated some willing-
ness at that time to assist in the prosecution of the accused, but she was
silenced by the accused as well as by the legal system.

What about dying declarations by victims of femicide? If Avie had
lived long enough to make a dying statement to the police surrounding
the events of her murder, we would know at least one thing for sure: she
intended to have her statement used to prosecute the accused. Ironical-
ly, the very thing that makes the statement problematic from a confron-
tation perspective-its testimonial quality-is what makes it respectful of
the victim and allows us, with no conflict regarding her agency or choice,
to let her be heard.

266. See, e.g., Hanna, supra note 260, at 1899-1906 (arguing that prosecutors should reduce their
reliance on victim testimony by gathering other types of evidence, but advocating for mandatory vic-
tim participation if necessary); Linda G. Mills, Intuition and Insight: A New Job Description for the
Battered Woman's Prosecutor and Other More Modest Proposals, 7 UCLA WOMEN'S L.J. 183, 187-91
(1997) (arguing that blanket "no drop" policies do not promote battered women's safety, and suggest-
ing a more flexible approach to prosecution).

267. See, e.g., Kimberly D. Bailey, The Aftermath of Crawford and Davis: Deconstructing the
Sound of Silence, 2009 B.Y.U. L. REV. 1, 28 ("[A] limitation on victimless prosecutions is not necessar-
ily a setback .... ).

268. Giles v. California, 128 S. Ct. 2678, 2681 (2008).
269. Id. at 2681-82.
270. See id. at 2682. Justices Thomas and Alito expressed doubts whether Avie's statement to

police was testimonial. Justice Thomas, consistent with his opinion in Davis, thought Avie's statement
lacked the requisite formality. Id. at 2692-94 (Thomas, J., concurring). Justice Alito did not provide a
specific reason, but opined that "I am not convinced that the out-of-court statement at issue here fell
within the Confrontation Clause in the first place." Id. at 2694. Because the issue was never con-
tested, both reached the forfeiture question and joined the majority.

271. See id. at 2681-82.

[Vol. 20101452
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Where there is no evidence that the victim was subject to intimida-
tion, and she is still alive, however, we may choose to rely on the victim's
perspective and choices. Her desire not to testify is a willful silence that
many argue should be respected. Women who suffer violence from inti-
mates also suffer loss of control over their movements and choices as
well. Once we have determined that women are not withholding their
testimony out of fear, or even if they are afraid, they have made the cal-
culated choice that their silence will protect them better than the legal
system, it is arguably intrusive and paternalistic to use their statements
where they have chosen not to testify.

In contrast to the women who hesitate to testify in Davis and Ham-
mon, a murdered woman who makes her accusations as she slips out of
life, knowing full well that she is dying, has not chosen silence. Quite the
opposite: she has used her dying breaths to give evidence against the ac-
cused. (Moreover, it hardly seems to matter whether she speaks formally
and gives what would otherwise look like a testimonial statement, or de-
livers her dying declarations to family, friends, or casual bystanders.)
Generally, the effect of the evidence rules in combination with the Con-
frontation Clause and the strict definition of testimonial statements
would exclude such remarks to police-though arguably courts will ad-
mit similar statements made informally to others. If dicta in Crawford
and Giles are to be believed, however, they are admissible as dying dec-
larations.

B. Dying Declarations and the Plight of Intimate Partners

The relationship between dying declarations and domestic violence
goes way back. A D.C. Circuit Court case from 1802, notable for its
brevity, holds in its entirety: "THE COURT permitted her dying declara-
tions to be given in evidence. 22 The accused McGurk was convicted of
the "murder of his wife, by beating her, while pregnant with twins, so as
to produce a miscarriage and consequent death. 273 There has always
been a significant and intriguing subset of dying declarations, both now
and in the past, made by women, naming their intimate partners as their
murderers. Other interesting dying declaration cases that overtly involve
gender surround issues of abortion274 or seduction.2 75 Women play an im-

272. United States v. McGurk, 26 F. Cas. 1097, 1097 (C.C.D.C. 1802).
273. Id.
274. The issue of abortion presented a conundrum for dying declarations. If a man was charged

with procuring an abortion for a woman who died and made statements about the cause of her death
implicating the accused, courts disagreed whether the dying declaration could apply if the charge was
not homicide. See State v. Fuller, 96 P. 456, 457 (Or. 1908) ("The dying declarations of a woman, upon
whom an abortion had been performed, were not originally admissible, on the ground that her death
was not an essential ingredient of the offense which was complete without it: but when her demise, as a
result of a premature delivery produced by another person, is made by statute an indispensable consti-
tuent of the crime as charged, her dying declarations are receivable in evidence."); Nicolas, supra note
11, at 525 ("U.S. courts were divided on the question of whether dying declarations were admissible in

No. 51
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portant role in the new confrontation jurisprudence; they have an unhe-
ralded niche in dying declarations, and it is more timely than ever to ask
how these swirling factors of confrontation rights, dying declarations, and
gender operate together.

If the policy goal were to admit all prior statements of women who
have been killed by their batterers (a goal attempted via a forfeiture
theory and defeated by the majority in Giles), dying declarations as the
only exception would be underinclusive. Not all statements made by a
victim of intimate violence would qualify. The statement must not only
concern the cause of death, but the victim must know that death is immi-
nent. Statements of fear by women who anticipate well in advance that
they will suffer violence from a specific individual do not qualify for the
dying declaration. As the Supreme Court of California explained over a
hundred years ago:

The declarations of the deceased, made to various persons and
at different times prior to his death, to the effect that he was going
to leave the country, because he was afraid [the defendant] would
murder him; that [the defendant] was engaged with others in hold-
ing meetings, and conspiring to take his life.., were not admissible
under any known principle or rule of evidence.276

In truth, such predictions that someone plans to kill you have enormous
emotional power at the murder trial. We see them in modern cases-
Nicole Simpson's letters left in a safety deposit box that O.J. was out to
kill her,2 77 as well as letters left by less famous victims predicting their

prosecutions for illegal abortion under the common law dying declaration exception."). The abortion
cases form a fascinating subset of the larger dying declaration question. Because doctors would often
withhold treatment until the woman named her lover and the procurer of her abortion, the actual
strictures of the exception did not seem to be met. The women were led to believe there would be
some hope of recovery if they named names. See Leslie J. Reagan, "About to Meet Her Maker":
Women, Doctors, Dying Declarations, and the State's Investigation of Abortion, Chicago, 1867-1940, 77
J. AM. HIST. 1240, 1254-55 (1991).

275. In M'Farland v. Shaw, an action was "brought by the father, for an injury done to him, by the
loss of his daughter's service, in consequence of her seduction by the defendant, and incidental ill-
ness." 4 N.C. (Car. L. Rep.) 187, 189 (1815). The court was aware that it was extending the reach of
the dying declaration in applying it to a civil lawsuit for support, but the court argued forcefully that a
dying declaration must serve as competent evidence in this case as well: "Can the practice of receiving
it to destroy life, and rejecting it where a compensation is sought for a civil injury, derive any sanction
from reason, justice, or analogy? And though no direct precedent may exist to guide the court, yet it
must be recollected that the law consists of principles, which precedents only tend to illustrate and
confirm." Id. at 190.

276. People v. Irwin, 20 P. 56,57 (Cal. 1888).
277. See Ruling, People v. Simpson, No. BA097211, 1995 WL 21768, at *5 (Cal. Super. Ct. Jan. 18,

1995) ("To the man or woman on the street, the relevance and probative value of [diary entries and
statements to others] is both obvious and compelling, especially those statements made just days be-
fore the homicide."); Lenora Ledwon, Diaries and Hearsay: Gender, Selfiood, and the Trustworthiness
of Narrative Structure, 73 TEMP. L. REV. 1185, 1186 n.12 (2000) (discussing Nicole Brown Simpson's
diary and the California hearsay statute that was passed in part because of the exclusion of the diary
from the O.J. Simpson criminal trial); Andrea Ford & Jim Newton, Simpson Jury Hears 911 Calls of
'93 Incident, L.A. TIMES, Feb. 3, 1995, at A7 ("[The safe deposit box held] photographs showing [Ni-
cole Brown Simpson] with injuries, letters from [O.J.] Simpson apologizing and taking responsibility
for a 1989 fight, and a copy of her will.").

1454 [Vol. 2010
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own murders.2"' Such statements are wrenching as well as eerie in their
prescience. The person who is ultimately a murder victim shares his
deepest and, it seems, well-founded fears. But such cases fail the stric-
tures of the dying declaration exception because although they anticipate
death, death is not certain or imminent. Giles, the case in which the vic-
tim made a statement to police about threats several weeks before she
was killed, including the allegation that the accused threatened her life,
fits this pattern of voices from the grave that fail the dying declaration
requirement.27 9

Reliance on the dying declaration exception seems to undervalue
women's understanding of the arc of their relationships. The imminence
requirement is a mismatch with women's experience. Imminence means
the declarant has to know that she is just about to die. But what if, like
Avie in Giles, the woman can tell that she is going to die by the hand of
her lover? Her experience with escalating violence and his moods in-
form her that he will soon kill her. The law does not recognize that way
of knowing. The dying declaration covers only a subset of cases involv-
ing women killed by intimate partners, and even then, it is not a perfect
fit. Nevertheless, dying declarations do seem like one small way of hear-
ing the victims of domestic violence-not all of them of course-but
those who were killed, knew they were about to die, and made state-
ments concerning their imminent deaths.

Which voices of victims get to be heard at trial? The only way we
can hear the testimonial statement of a dead woman is if the declarant
forfeited his confrontation right (by killing the victim in order to shut her
up, as required by Giles) or if she made a valid dying declaration.

V. CONCERN FOR THE RIGHTS OF THE ACCUSED: SEARCHING FOR A

FAIR BALANCE IN THE ADMISSION OF UNCONFRONTED STATEMENTS

BY VICTIMS OF FEMICIDE

If dying declarations serve as an exception to the confrontation rule
and present a partial way in which victims of femicide can be heard, we
need at least acknowledge the burden on the accuseds and see whether it
is a tolerable diminution of their constitutional rights.m By adopting a
wooden, categorical system, in which dying declarations are a separate,
historically anomalous category, Justice Scalia has spared himself and the

278. See, e.g., Commonwealth v. Levanduski, 907 A.2d 3, 8-10 (Pa. Super. Ct. 2006) (discussing
letter left by murder victim about discovering his wife's plan to murder him and outlining how she and
her lover would commit the crime).

279. Giles v. California, 128 S. Ct. 2678, 2681--82 (2008).
280. Professor Myrna Raeder has modeled candor and compassion in her search for a balance.

See Raeder, supra note 146, at 313-14 ("As a feminist who is also concerned about the defendant's
right to confrontation, I have long pondered the proper balance to ensure that the voices of women
and children are heard, without eviscerating the ability of the defendant to confront live complainants,
and not just second hand witnesses.").

No. 5]

HeinOnline -- 2010 U. Ill. L. Rev. 1455 2010



UNIVERSITY OF ILLINOIS LAW REVIEW

rest of us the bother of thinking about the fairness of admitting such evi-
dence. In fact, in Giles, Scalia mocks the concept of being "fair," actually
putting the word in quotation marks."8 Even if his originalist and abso-
lutist approach is correct, it is worthwhile to examine and acknowledge
the costs of admitting statements by a victim who can never be con-
fronted. What is the harm to the accused? How might the strictures of
the dying declaration exception mitigate those harms somewhat?

As tough as it is to ignore an abused woman's final words, it may al-
so be dangerous to allow them in. Beyond the issue of accurate tran-
scription, we must worry about the power of this dying voice, which
could be mistaken, vengeful, or conniving. Without confrontation, there
is no way for the jury to distinguish. As important as it is to listen to
abused women's voices, we have to be equally concerned about the ac-
cused, who must be presumed innocent, but whose denials perhaps could
not be heard over a powerful voice from the grave. In short, we must
worry, in the famous words of Justice Cardozo, about the "reverberating
clang ' 282 of words that are desperate, damning, and not subject to cross-
examination.

Admitting some statements of domestic violence killings if they
happen to fall within the strictures of the dying declaration may appear
like a preposterous standard, defensible only on the grounds Justice Sca-
lia presents: that's how our Founding Fathers did it.23 Admissibility
seems based not on the rights of the accused or some policy that reflects
accuracy or reliability, but upon a historical yet currently disfavored doc-
trine. It presumes a world that we modern folks no longer recognize,
replete with doctors who tell it to the patient straight and a rigid belief
system in an afterlife and a personal, vengeful God.

However, the unique limitations of dying declarations, at least as
applied to domestic violence killings, make some sense. Although the
following observations cannot fully rehabilitate the contradictions and
absurdities inherent in the dying declaration exception or restore an in-
terest in fairness to confrontation analysis, they can offer some comfort
to those frustrated with the odd and dissatisfying results of the Supreme
Court's new approach.

Setting aside any religious justifications, it is worthwhile to examine
the critiques and potential justifications of the dying declaration excep-

281. Giles, 128 S. Ct. at 2692 ("The larger problem with the dissent's argument, however, is that
the guarantee of confrontation is no guarantee at all if it is subject to whatever exceptions courts from
time to time consider 'fair.' It is not the role of courts to extrapolate from the words of the Sixth
Amendment to the values behind it, and then to enforce its guarantees only to the extent they serve
(in the courts' views) those underlying values."); cf. Burnham v. Superior Court of California, 495 U.S.
604, 623-24 (1990) (also putting "fair" in quotation marks to emphasize his distance from the term and
question its legitimacy).

282. Shepard v. United States, 290 U.S. 96, 104 (1933).
283. See Giles, 128 S. Ct. at 2687 ("Not only was the State's proposed exception to the right of

confrontation plainly not an 'exceptio[n] established at the time of the Founding,' it is not established
in American jurisprudence since the Founding.") (emphasis in original) (citation omitted).
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tion to see how they play out in the context of a trial for homicide of an
intimate partner.

Some of the criticisms of the dying declaration exception do not
seem to apply to women killed by their partners. The concern that accu-
racy of perception and memory may affect a dying declaration seems
more apt in describing a mortal wound by a stranger than a declaration
describing a deadly blow inflicted by a lover. The case law, however,
makes absolutely no distinction between statements about strangers and
statements about lovers. But we can be fairly confident that at the very
least in the latter case, the identification is unlikely to be mistaken.
Problems with accuracy are less likely in dying declarations made by in-
timate partners.

Arguably, there is an increased chance of a "sincerity" problem in
intimate partner cases. One could raise the concern that as the woman is
dying, she acts out of revenge or bitterness against her lover who has hurt
her in the past. Killed by another person, by the accused in self-defense,
or by her own hand, the woman might make a dying statement about her
partner and wrongfully implicate him in her homicide. Although such
last-minute retribution with false charges is certainly possible, this con-
cern seems minimal given what we know about the psychological dynam-
ics of battering relationships.

Abused women often stick with their abusers and make excuses for
them.2 m Many battered women behave as did Amy Hammon, who asked
the court to show the assailant leniency.2 5 It is unlikely that a woman
with a track record of tolerating or managing violence in her relationship
would, just at the moment of death, seek unfair payback. In fact, the
case law reveals multiple occasions where women killed by their intimate
partners actually use their last statements to attempt to exonerate the
clearly guilty accuseds. For instance, in Sims v. State,286 the declarant said
before she died: "Well, I don't want him arrested. I was as much to
blame as he was, and I want him here to take care of the children."' 7

Similarly, in Spicer v. State,2 forensic evidence clearly pointed to the
husband as the shooter, but the dying declarant falsely blamed a "negro"
and told her doctor that it was good that she, not her husband, was shot
by the negro because her husband "could take so much better care of the
children than she." 9 This unwillingness, even in the last moments of life,
to name her intimate partner as her assailant is also a modern phenome-

284. See Mary Ann Dutton, Understanding Women's Responses to Domestic Violence: A Redefini-
tion of Battered Woman Syndrome, 21 HOFSTRA L. REV. 1191, 1224-25 (1993) (discussing the psycho-
logical dynamics of the battered woman's attachment to her abuser, citing the initial love, and later
dependence and lack of self-worth).

285. See id. (describing the intense emotional attachments that develop, often clouding victims'
judgment).

286. 263 S.W. 289 (Tex. Crim. App. 1924).
287. Id. at 290.
288. 65 So. 972 (Ala. 1914).
289. Id. at 974.
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non displayed in State v. Townsend.2 ° In Townsend, the woman who
died from a beating by her live-in boyfriend repeatedly claimed to police
as she was dying that she was hit by a car.291

Although it is not demonstrable empirically, the psychology of
abuse victims points to truthfulness when a dying woman names her in-
timate partner. Much more likely than a vengeance hypothesis is the no-
tion that abused women will finally reveal the truth about who's hurting
them because they have nothing left to lose. Based on the psychological
profile and life circumstances of domestic battery victims, perhaps what
animates the victim to finally report her abuse with her dying breath-
knowing (as the exception requires) that she is actually going to die im-
minently-is that she has nothing left to fear from her violent partner.

The sense of futility and defeat that is another classical explanation
for the dying declaration's trustworthiness-that the declarant has no
stake left among the living-arguably makes more sense in the context of
someone who has lost a long battle trying to outwit her tormenter. But a
stronger argument might be that the nearness of death has induced a
moral clarity: that the wrongful nature of the relationship and the futility
of trying to live with and outwit the danger prompt an attempt to speak
the truth, and perhaps provide some warning to others.

The quasi-forfeiture theory also makes sense in the domestic vi-
olence context, in which the defense is rarely mistaken identity but in-
stead justification or intent. If the accused raises self-defense or mistake
as the reason for the homicide, he thereby acknowledges that some ac-
tion of his caused his partner's death. Even if that action was ultimately
justifiable or truly a mistake, it does not presuppose guilt to find the ac-
cused responsible for making the declarant unavailable. One could im-
agine a principle of predictable consequences whereby, if an accused ac-
knowledges that he rendered his partner unavailable to testify, it opens
the door to her dying words.292 This does not meet the Giles standard for
intentionally procuring the witness's absence, but it is not an unfair pre-
sumption of guilt based solely on the accusation either.

In sum, one need not subscribe to a belief in heaven and hell to
think that the final words of an abused partner are more reliable than
prior hearsay statements made when not believing death was imminent.
This provides some justification for the result of the special exception for
dying declarations. At least in cases of domestic violence ending in
death, the strictures of the doctrine provide some checks on the unfair-
ness to the accused.

290. 897 A.2d 316 (N.J. 2006).
291. Id. at 321. In Townsend the court permitted expert testimony about battered women's syn-

drome to explain that women who are abused by intimate partners lie about the source of their inju-
ries to protect the batterers or to protect themselves from further abuse. Id. at 328.

292. See Friedman, supra note 121, at 12.
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There is one final, obvious point about fairness to the accused and
the use of dying declarations. The Crawford reinterpretation of confron-
tation limits the doctrine to testimonial statements only.29 3 Nontesti-
monial statements are left to the vagaries and vicissitudes of hearsay doc-
trine. Apparently, there is no longer any constitutional protection
against those. The Court argues as consolation for the evidence lost in
domestic violence cases that many excited utterances and dying declara-
tions will not be testimonial at all, and will therefore be admissible with-
out concern about confrontation. Thus, after Crawford, the problem for
the accused goes beyond odd historical exclusions of what are clearly
core testimonial statements. Crawford is also troubling for what it does
not cover within the narrow (if strictly applied) category of testimonial
statements. If one were to ask the forbidden fairness question so derided
by Justice Scalia, it would be hard from the accused's point of view to see
a distinction.

CONCLUSION

Given that the dying declaration is one of only two exceptions to
the constitutional command of confrontation-the other, forfeiture, is
more a matter of equity and clean hands than an actual exception-the
role of dying declarations takes on vastly increased importance. This is
true even though the exception is self-contradictory and limited. Run-
ning through the jurisprudence is an absolute insistence on the decla-
rant's apprehension of imminent death, with an undercurrent of skeptic-
ism about the entire enterprise.

Giles clearly indicates that dying declarations form a categorical ex-
ception to the confrontation right. 94 Yet, dying declarations themselves
present a challenge to Justice Scalia's confrontation jurisprudence. It is
simply not sufficient to label them, as Justice Scalia does in a footnote,
"sui generis" and be done with them.295 The Court, in advocating an ap-
proach to the Sixth Amendment that enshrines the dying declaration ex-
ception, ignores the policy-driven and nuanced approach to confronta-
tion. Justice Scalia refuses to entertain a policy discussion, yet the dying
declaration exception clearly arose from the very policy concerns he will
not address.

The statements of women killed by their intimate partners present
an excellent point of departure for discussing the value of dying declara-
tions. It is worth noticing the prominent role that women, and the acts of
violence against them, play behind the scenes in the new Confrontation
Clause jurisprudence. Therefore, in addition to looking at the problem
doctrinally, it is important to realize that many of the confrontation cases

293. Crawford v. Washington, 541 U.S. 36, 68 (2004).
294. Giles v. California, 128 S. Ct. 2678, 2682-83 (2008).
295. Crawford, 541 U.S. at 56 n.6 (emphasis omitted).
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involve social phenomena where the women are nameless and, because
of evidence rules, voiceless. We can rightfully question the ability of
courts to understand the complicated dynamics of domestic violence as
they try to pigeonhole the declarations of victims.

We want to hear the voices of victims, particularly if they have been
killed and cannot testify. But we are also aware of the power of those
voices and the potential unfairness to the accused. The formal require-
ments of dying declarations seem to offer the worst of both worlds. An
exception for dying declarations makes little sense in a modern secular
society, but Justice Scalia and those who signed on to his opinions have
made clear that any discussion of policy or context is prohibited. Instead,
we are stuck with an illogical historical exception that courts will apply
narrowly, limiting its reach but nevertheless highlighting the bankruptcy
of Crawford's wooden, categorical approach.

Ironically, however, there is some comfort to be found in the opera-
tion of the dying declaration exception. At least in the case of women
killed by their intimate partners, the dying declaration-through histori-
cal accident rather than any sound policy-may present a reasonable
balance between the rights of the accused and the needs of society.
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