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SYMPOSIUM

REEXAMINATION OF THE BENEFIT OF PUBLICLY FUNDED
PRIVATE EDUCATION FOR AFRIcAN-AMEicAN

STUDENTS IN A POST-DESEGREGATION ERA

KEVIN D. BROWN*

Almost fifty years have elapsed since the Supreme Court rendered its historic
opinion in Brown v. Board of Education.' That opinion launched American
society into the desegregation era and became the catalyst for astonishing
changes in race and race relations. Yet, despite the obvious advancement in race
relations, our national agenda is still unable to escape conscious deliberations on
racial matters. America is tom between recognizing and congratulating itself for
unmistakable progress in eliminating its historic subordination of racial and
ethnic minorities and being demoralized and dispirited over a lack of success.

As the Twenty-first Century unfolds, it is clear that America has moved into
a post-desegregation era. The assimilation vision forged during the turbulent
1950s and 1960s-with its emphasis on integration and racial balancing as
solutions to racial conflicts-has run its course. Throughout the country, school
desegregation decrees issued in the 1960s, 1970s, and 1980s, which were one of
the most important means used to desegregate American society, are being
terminated. In addition to the termination of court-ordered integration, a number
of lower federal courts have recently struck down the use of racial classifications
to foster racially integrated student bodies in voluntary school desegregation
plans. Federal courts, which had encouraged the use of such plans during the
desegregation era, have reversed their position. They are finding the use of racial
classifications in such plans to constitute violations of the Equal Protection
Clause.'

* Professor of Law, Indiana University School of Law. B.S., 1978, Indiana University;

J.D., 1982, Yale University School of Law. The author would like to thank Vivek Boray for his
outstanding research assistance that contributed so much to this Article.

1. 347 U.S. 483 (1954).
2. See, e.g., Eisenberg v. Montgomery County Pub. Schs., 197 F.3d 123 (4th Cir. 1999);

Tuttle v. Arlington County Sch. Bd., 195 F.3d 698 (4th Cir. 1999); Wessman v. Gittens, 160 F.3d
790 (1 st Cir. 1998). District courts in Ohio and North Carolina have also addressed this issue. See
Capacchione v. Charlotte-Mecklenburg Schs., 57 F. Supp. 2d 228 (W.D.N.C. 1999); Enrollment
Ass'n v. Bd. of Educ., 937 F. Supp. 700 (N.D. Ohio 1996). But see Brewer v. West Irondequoit
Cent. Sch. Dist., 212 F.3d 738 (2d Cir. 2000) (upholding a voluntary school integration plan);
Hunter v. Regents of the Univ. of Calif., 197 F.3d 123 (4th Cir. 1999) (upholding a voluntary
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It is too early to tell how the Supreme Court's decision regarding the
University of Michigan Law School's affirmative action program in Grutter v.
Bollinger3 will apply to efforts to use racial classifications to promote voluntary
integration by public elementary and secondary schools. This is a subject of a
detailed article that I am currently working on. Grutter could have a beneficial
effect on voluntary integration plans. The Supreme Court held that racial
classifications could be used in an individualized admissions process as a means
to pursue a diverse student body. If this holding without being significantly
broadened is applied to elementary and secondary schools, then it will provide
for the institution of some voluntary integration plans. It will not, however,
restrict voluntary integration plans which tend to reflect more of a desire for
racial balancing.

The logic that dictated resolutions to racial and ethnic conflicts of the 1950s
and 1960s in public education no longer seems to apply. Now is a good time to
revisit the solutions of the 1950s and 1960s to racial and ethnic conflicts with the
benefit that comes from fifty years of experience with desegregation and the
realization that the desegregation era is over.

In this Article I will look at one aspect of the changing landscape regarding
race and education. I will revisit the issue of public funding for private school
education and school vouchers, but I will do so from the perspective of the
African-American community in this post-desegregation era.4 I choose the

school integration plan on very narrow grounds). One other recent district court case deserves to
be mentioned. In Hampton v. Jefferson County Board of Education, 102 F. Supp. 2d 358 (W.D.
Ky. 2000), parents of students brought an action seeking to dissolve the school desegregation
decree covering Jefferson County, Kentucky. See id. at 359-60. The court held that the school
district's good faith compliance with a desegregation decree for twenty-five years warranted
dissolution. See id. at 377. After the court determined that the school district had eradicated the
vestiges of its prior de jure conduct, the court then addressed the continued use of racial
classifications by the Jefferson County Public Schools to determine admissions to its various
schools. See id at 360. The district court concluded that the "voluntary maintenance of the
desegregated school system should be considered a compelling state interest." Id. at 379. The court
noted that "it [was] incongruous [for] a federal court ... at one moment [to] require a school board
to use race to prevent resegregation of the system, and at the very next moment prohibit that same
policy." Id. The court determined that "[a]s among basically equal schools, the use of race would
not be a 'preference."' Id. at 380. Thus, the School Board "would not be prohibited from using
race in its general student assignments to maintain its desegregated school system, even to the
extent of some racial guidelines." Id. But with respect to the school district's magnet programs, the
situation was different. See id. They offered educational "programs that are not available at other
high schools." Id. Thus, this is not a situation where the education was fungible. See id. at 380-81.
As a consequence, the court required the School Board to revise its admissions policies at its
magnet schools. See id. at 381.

3. No. 02-241, 2003 U.S. LEXIS 4800 (U.S. June 23, 2003).
4. I want to make it clear that my personal preference is for racially and ethnically integrated

schools based upon true multicultural education. I write this comment, however, in recognition that
American public education is in an era of resegregation and not increased racial and ethnic
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perspective of the black community because from the very beginning school
desegregation was described as primarily for the benefit of black school children
and the rest of the black community.

Important social values tend to take on a life of their own. Often they arise
as the solution to a significant social conflict and afterwards become sustained
by bonds of traditions. There is always value as a critique in going back to the
beginning of the generation of a significant social value and pointing out the
actions, the deviations, or the calculations that gave rise to it. This tends to be
the first step in the process of the reevaluation of the value and assessing whether
it still retains its merit in light of new social conditions.

The first widespread use of public funding of private education occurred in
efforts by white segregationists to prevent integration of the public schools.
School vouchers were initially understood as efforts to maintain the system of
segregation and the concomitant oppression of the black community. So many
changes have occurred in the last twenty years regarding the interpretation of the
Equal Protection Clause and the educational situation of black school children,
however, that a reexamination of school vouchers that takes into account these
new developments will present this issue in a completely different social context.

Another reason that now is a good time to reexamine the issue of school
vouchers from the perspective of the black community is the Supreme Court's
opinion in the summer of 2002 in Zelman v. Simmons-Harris. Due to the efforts

integration. Thus, I write this comment with heavy heart because I recognize that the educational
world that I would like to come into existence will not occur.

5. 536 U.S. 639 (2002). In Zelman, the Supreme Court addressed a pilot program set up
by the state of Ohio designed to provide educational choices to families with children who reside
in the Cleveland City School District. In 1995, a federal district court declared a "crisis of
magnitude" and placed the entire Cleveland school district understate control. See Reed v. Rhodes,
I F. Supp. 2d 705 (N.D. Ohio 1995). Not long after the court acted, the state auditor found that
Cleveland's public schools were in the midst of a "crisis that is perhaps unprecedented in the
history of American education." See Zelman, 536 U.S. at 644 (quoting Cleveland City School
District Performance Audit 2-1 (Mar. 1996)). The Cleveland school district had failed to meet any
of the eighteen state standards for minimal acceptable performance. The condition in the schools
was so bad that only one in ten ninth graders could pass a basic proficiency examination. Students
at all levels performed dismally when compared with students in other school districts in Ohio.
The graduation rates in Cleveland were also horrific. More than two-thirds of high school students
failed to graduate. A full 25% of the students who reached their senior year still failed to graduate.
Few of the graduates of Cleveland schools could read, write, or compute at levels comparable to
their counterparts in other cities.

The State of Ohio responded by passing a law that provided for a program to provide financial
assistance to families in any Ohio school district that is or has been under federal court order
requiring supervision and operational management of the district by the state superintendent.
Cleveland is the only Ohio school district to fall within that category. There are two basic kinds
of assistance provided for students and their parents. First, tuition aid is provided for students in
kindergarten through third grade, expanding each year through eighth grade, to attend a
participating public or private school of their parent's choosing. Second, the program provides

2003]



INDIANA LAW REVIEW

of southern segregationists to thwart school desegregation, when public funding
of private education was first proposed it was viewed primarily as a
constitutional issue dealing with the Equal Protection Clause. Federal court
hostility to school vouchers and the growing acceptance of the obligation to
desegregate public schools moved the school voucher issue into the background.
The issue of school vouchers reemerged during the 1980 presidential campaign
when it was championed by Ronald Reagan.6 By this time, Supreme Court
opinions interpreting the Establishment Clause of the First Amendment in the
1970s had created new concerns about the constitutionality of school vouchers.
As a-result, for much of the past twenty years the legality of school vouchers has
been discussed primarily in terms of religious liberty. In Zelman, the Supreme
Court affirmed the constitutionality of a voucher program adopted by the state
of Ohio to benefit certain students in the Cleveland public schools against an
Establishment Clause challenge.7 The Supreme Court's opinion may not be the
last word on the issue of public funding of private school choice. It appears,
however-at least for now-that a well crafted school voucher proposal can

tutorial aid for students who choose to remain enrolled in public school.
Any private school, whether religious or nonreligious, can participate in the program so long

as the school is located within the boundaries of a covered district and meets statewide educational
standards. These private schools must agree not to discriminate on the basis of race, religion, or
ethnic background, or to advocate or foster unlawful behavior or teach hatred of any person or

group on the basis of race, ethnicity, national origin, or religion. Public schools that are located
adjacent to a covered school district can also participate in the program. The tuition aid plan
provides a maximum benefit of $2250 to low income students and $1875 to other participants in
the program.

In the 1999-2000 school year, while none of the adjacent public school districts decided to
participate in the program, fifty-six private schools participated, forty-six (or 82%) of which had

a religious affiliation. Over 3700 students participated in the scholarship program with 96%
enrolled in religiously affiliated schools. A General Accounting Office report of the program filed
for the 1998-99 school year revealed that 70% of families with children participating in the program
were headed by single mothers, with average family incomes of$18,750; 73.4% of the children who
participated were minorities and 26.6% were white. United States General Accounting Office,

School Vouchers: Publicly Funded Programs in Cleveland and Milwaukee, GAO-01-914, at 14
(Aug. 2001) (Table I: Characteristics of Cleveland Families with Students in the Voucher Program

or Public Schools and Table 4: Racial and Ethnic Composition ofCleveland Public School Voucher
School Students, School Year 1998-99). The Sixth Circuit reported that 60% of these families were
at or below the poverty level. Simmons-Harris v. Zelman, 234 F.3d 945, 949 (2000).

The GAO Report also noted that approximately 3400 voucher students were enrolled in fifty-

two private schools. These schools received approximately $5.2 million in publicly funded
payments for the 1999-2000 academic year. In contrast, the cost for educating the remaining
76,000 students in Cleveland's 121 public schools was $712 million or about $9368 per student.

6. Molly Townes O'Brien, Private School Tuition Vouchers and the Realities of Racial

Politics, 64 TENN. L. REv. 359, 392 (1997).
7. 536 U.S. 639 (2002).

[Vol. 36:477
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survive an Establishment Clause challenge.!
The central historical experience of African-Americans in the United States

up to the Supreme Court's opinion in Brown v. Board of Education was that of
a group of variegated peoples united by race and compelled to live constantly and
consistently under unfavorable material, psychological, and spiritual conditions.
Racial subordination was an oppressive force that met African-Americans in
every aspect of life. It met them in the fields, at the factory or the office when
they were assigned a job, when they applied for a job, when they had a job and
when they lost a job. It met them in the marketplaces when they sought to
purchase goods or services from others or sell goods and services to others. It
met them in the neighborhoods where they lived and in the schools their children
attend. It met them at the doctors office, at the hospital, and at the funeral home.
It filled the air that they breathed from the cradle to the grave. This historical
experience of oppression created a cultural perspective for coordinated action
that viewed the primary purpose, goal, and objectiveof collective action as the
liberation of black people from racial domination. Thus, the perception of the
social world was conceptualized as populated primarily by involuntary racial and
ethnic groups. The black individual was not viewed as discrete, distinct,
autonomous nor living a separate isolated existence, but as a member of an
organic connected community. This connection was involuntary and could not
be severed by the choices of individual blacks. The result was that every black
person regardless of their religious creed, social or economic status, level of
education, gender, the region of the country from which they hailed, sexual
orientation or associational or political affiliations were under a never-ceasing
obligation to fight for the liberation of African-American people.

The original proposals for public funding of private school choice were from
southerners who desired to maintain the oppressive grip of segregation on the
black community. From the perspective of the African-American community,
support for desegregation of public education and concomitant opposition to the
use of public funds to provide private education was easily justified.
Desegregation of public schools was an important aspect in the effort of black
people to dismantle the oppressive structures of segregation and foster the
integration of the entire American society. School vouchers were associated with
the most virulent form of racism against the black community. Though
integrating public schools required tremendous sacrifice by black parents, school
children and teachers, that sacrifice was in the long term interest of the black
community.

Almost fifty years after the Supreme Court's opinion in Brown v. Board of
Education, the social conditions of the black community regarding the education
of black school children have changed drastically. The termination of school
desegregation decrees and the striking down of voluntary integration plans mean

8. See, e.g., Charles Fried, Five to Four: Reflections on the School Voucher Case, 116
HARV. L. REv. 1 (2002); Kathleen M. Sullivan, The New Religion and the Constitution, 116 HARV.

L. REv. 1397, 1398-89 (2003); John Gehring, Voucher Battles Head to State Capitals, EDUC. WK.,

July 10, 2002, available at http://www.edweek.org.

20031
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that America's public schools are becoming increasingly resegregated. In
addition, the condition of the black public school teacher has changed
significantly. Prior to desegregation half of the black professionals were public
school teachers. Concern about their interest was vitally important to the
African-American community. But with the opening of so many opportunities
outside of public education for talented African-Americans, public school
teachers have lost some of the importance and status they formerly held in the
black community. For example, in 1995-96 only 7.8% of bachelor's degrees
awarded to African-Americans were in the field of education.9 There were
almost three times as many African-Americans who received bachelor's degrees
in business and management than education."0 In addition, losses of black
teachers during desegregation coupled with reduction in the percentage of black
teachers compared to black students as a result of educational reform movements
in the past twenty years, have reduced the ranks of black teachers. Only 7.3% of
public school teachers are black" despite the fact that black children constitute
17.2% of public school students. 2 In fact, while only 60.3% of public school
students are white non-Hispanic, 13 they constitute 90.7% of public school
teachers.' 4 Finally, African-American students continue to lag behind other
racial/ethnic groups in almost all educational achievement criteria in public
education. It is not clear that public education effectively serves the interest of
black school children.

The basic assertion of this Article is that since the first time the issue of
public funding of private education occurred, many changes affecting the
educational situation of black school children have transpired. Today there is
much less reason to object to public funding of private education in terms of the
continuing struggle of the black community for its liberation. The result is that
from the perspective of the black community's struggle against racial oppression,
school vouchers are better viewed in terms of the educational interest of the
affected individual black school children and their parents at a particular place
that is considering the issue at the time the issue is being discussed, not in terms
of the liberation of the black community. In many such circumstances, school
vouchers could increase the educational choices that individual parents have
available and thereby increase the chances of finding the best educational
placement for their school children.

Part I briefly distinguishes school vouchers from other forms of choice in
public schools. In particular, it distinguishes school vouchers from another

9. Nat'l Ctr. for Educ. Statistics, Digest of Education Statistics 337, table 266 (1998).
10. Id.
11. See U.S. Dep't of Commerce, Bureau of the Census, Percentage Distribution of Public

School Students Enrolled in Kindergarten to Grade 12, 1972-2000, at http://nces.ed.gov/programs/
coe/2002/images/tables/tO3_l .gif [hereinafter Percentage Distribution, 1972-20001.

12. Beth Aronstamm Young, Public School Student, Staff, and Graduate Counts by State
School Year 2001-2002, at http://nces.ed.gov/pubs2003/snf-reportO3#2.

13. Id.
14. See Percentage Distribution, 1972-2000, supra note 11.

[Vol. 36:477
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particularly, teachers of color provide students of color with models of academic
success where students of color are often expected not to succeed.69 Teachers
of color also share their students' cultural and life experiences and thus may be
better able to respond to the particular difficulties that minority students face
both in public school and in American society in general. They can reach out and
work successfully with parents of students of color who are more likely to trust
theirjudgment and evaluation of their children.7 It may also be that teachers of
color will hold higher expectation for students of color. Many studies have
demonstrated that teacher expectations have a significant impact on how well
students learn.'71

Despite the evidence of benefits of teachers of color for students of color, the
above trends suggests that the number of black educators will remain
disproportionately low in relation to the percentage of black students. As of the
spring of 1996, whites constituted 90.7% of public school teachers with blacks
making up only 7.3%72 In the 1993-94 school year 10.1% of school principals
were African-Americans. 173 In contrast, the percentage of African-Americans in
public schools in 2001-02 was 17.2%.174

C. Current Education Condition of Black Students

The first place to look at in focusing on the educational condition of black
students is the standardized tests scores. These tests have become the measures
for much of our determination of a given student's academic success and ability.
While standardized tests should not be the only means used to determine whether
students are learning in public schools, the importance of these tests in

teachers with less seniority.
The Board's argument for the layoff provision was its interest in providing minority role

models for minority students as an attempt to alleviate the effects of societal discrimination. The
Court viewed the role model theory as analogous to societal discrimination. The plurality opinion
noted that since the role model theory was not intended to be remedial it did not bear any
relationship to the harm caused by prior discriminatory hiring practices. Id. at 283-84.

169. J. Stewart et al., In Quest of Role Models: Change in Black Teacher Representation in
Urban School Districts 1968-86, 58 J. NEGRO EDUC. (1989).

170. John U. Ogbu, Immigrant and Involuntary Minorities in Comparative Perspectives, in
MINORITY STATUS AND SCHOOLING: A COMPARATIVE STUDY OF IMMIGRANT AND INVOLUNTARY

MINORITIES 3-33 (Margaret A. Gibson & John Ogbu eds., 1991).
171. See, e.g., Robert T. Tauber, Good or Bad, What Teachers Expect from Students They

Generally Get!, ERIC DIGEST 97-7, at http://www.ericsp.org/pages/digests/good or bad.html; L.
Jussim & J. Eccles, Teacher Expectations: I1. Construction and Reflection ofStudentAchievement
63J. PERSONALITY& SOC. PSYCHOL. (1992); and T.L. Good, Two Decades of Research on Teacher
Expectations: Findings and Future Directions, 38 J. TEACHER EDUC. (1987).

172. Nat'l Ctr. for Educ. Statistics, Selected Characteristics of Public School Teachers, at
http://nces.ed.gov/pubs2002/digest200l/tables/dt070.asp.

173. Id. at 95, Table 88.
174. See Young, supra note 12.

[Vol. 36:477



REEXAMINATION OF SCHOOL VOUCHERS

determining academic success is huge. The primary reason is that these tests are
designed to assess the skills that are believed to be important to understanding
a student's comprehension of various subject materials or to assess skills that are
important to a student's success in school. It is thought that this cannot always
accurately be done by focusing solely on grades because of the wide variations
that exist in different courses taught in different schools by different teachers.

Despite the fact that high school GPA is a better predictor of success in
colleges and universities, the SAT and the ACT are the tests that tend to
determine where students will attend college or university.'75 The difference
between the average SAT scores based on race (and ethnicity) is still dramatic.
According to the College Board's 2001 National Report profiling SAT test
takers, the gap between the SAT scores of African-Americans and that of whites
is 201 points (1060 and 859, respectively). 176 After falling through the 1970s and
1980s,' the disheartening aspect is that the gap between the mean scores of
African-Americans and whites has slightly increased over the past ten years.17 8

Significant racial gaps can also be seen in the performance of blacks and whites
on the ACT where the average score of African-Americans was 16.8 compared
to whites at 21.7."79 This gap held fairly consistent over the past five years.8 °

The SAT and the ACT are tests taken by students who desire to attend post-
secondary education. To get a hint of the existence of racial gaps for all
elementary and secondary students, it is necessary to focus on other standardized
tests. The National Assessment of Educational Progress was a program created
by Congress in 1969. The purpose of the program has been to assess the trends
in elementary and secondary student progress in certain academic areas,
including reading, math and science. Since 1971 three age groups of students in

175. Jennifer Mueller, Facing the Unhappy Day: Three Aspects of the High Stakes Testing

Movement, I I KAN. J.L. & PUB. POL'Y 201, 206 (2002).
176. African-Americans constitute about 11.2% (120,506 of the 1,074,016) of those who take

the SAT. See The College Board, 2001 College-Bound Seniors: A Profile ofSAT Program Test

Takers 6 (2001).
177. In 1975-76 the gap between the average SAT scores of African-Americans and whites was

257 (687 in comparison to 944). BLACK AMERICANS: A STATISTICAL SOURCEBOOK 106 (Louise

L. Homor ed., 2000) [hereinafter BLACK AMERICANS].
178. For the 1990-91 assessment year the gap was only 187 points (1031 as opposed to 846).

In the 1996-97 assessment year the gap had increased to 195 points (1052 as opposed to 857) and
in 1999-2000, it was 198 (1058-860). See Nat'l Ctr. for Educ. Statistics, Scholastic Assessment

Test (SAT) Score Averages by Race/Ethnicity, at http://nces.ed.gov/pubs2002/digest2001/tables/
dt 134.asp.

179. ACT National and State Scores, at http://www.act.org/news/data.html (last visited June
18, 2003).

180. For students graduating in 1997 for example, the average ACT score for blacks was 16.4
compared to 21.2 for whites. All racial/ethnic groups American Indian, Mexican-American, Asian-
American and Other Hispanic all scored lower on the ACT than Caucasians (18.0, 17.8, 20.4 and
18.1, respectively). See ACT National and State Scores, The 1997 ACT High School Profile
Report-National Normative Data, at http://www.act.org/news/data/97/t5-6-7.html.

2003]



INDIANA LAW REVIEW

school-nine-, thirteen-, and seventeen-year-olds-have been tested. In reading,
all three black age groups showed progress in closing the gap with white students
on the tests from 1971 to 1988. The test scores of black students was increasing
while the scores of white students remained essentially the same.' These gaps
began to widen thereafter as the scores of all black age groups fell while the
scores of whites showed a modest rise. 2 The gap in the performance on the
science tests fell for all three age groups from 1970 to 1986 but it also began to
rise during the 1990s. 3 While there were also significant gaps in the math
scores, these gaps have remained generally constant since 1990.'

In addition to the relatively poor performance of black students on
standardized tests in public schools perhaps a more significant problem exists
with school dropout rates. This problem cannot be completely separated from
the performance on standardized tests because so many states now require
passing a standardized test in order to receive a high school diploma. More than
half of the states have exit exam policies in place, with six states require passage
of a test to be promoted to the next grade level.'85 According to the United States
Department of Commerce Bureau of the Census, 13.1% of African-Americans
between sixteen and twenty-four dropped out of high school compared with only
6.9% of whites. 8 6 But these dropout rates may under-reflect high school dropout

181. The average scores of black nine-year-oIds increased from 170 to 189, thirteen-year-olds
from 222 to 243 and for seventeen-year-olds from 239 to 274. The corresponding scores of whites
were 214 to 218, 261 to 261 (no change) and 291 to 295. See Nat'l Center for Educ. Statistics,
Trends in Average Reading Scale Scores, by Race, Age and Score Quartile, http://nces.ed.gov/
programs/coe/2002/section2/tables/t08.asp.

182. From 1988 to 1999 the scores of black nine-year-olds decreased from 189 to 186,
thirteen-year-olds from 243 to 238 and for seventeen-year-olds from 274 to 264. The
corresponding scores of whites went from 218 to 221, 261 to 267 and 295 to 295 (no change). As
a result, the racial gaps for black nine-year-olds increased by six points; for thirteen-year-olds by
eleven points; and for seventeen-year-olds by ten points. See id.

183. From 1970 to 1986 the gap in the scores of black nine-year-olds decreased from fifty-
seven points to thirty-six points, thirteen-year-olds from forty-nine points to thirty-eight points and
for seventeen-year-olds from fifty-four points to forty-five points, respectively. From 1986 to 1999
the gaps increased thirty-six points to forty-one points, thirty-eight points to thirty-nine points and
forty-five points to fifty-two points, respectively. See id. at Table 13-3.

184. See Nat'l Ctr. for Educ. Statistics, The Nation's Report Card, NAEP 1999 Long-Term
Trend Mathematics Summary Data Tables for Age 9 Student Data, at http://nces.ed.gov/
nationsreportcard/tables/LttI 999/NTM 1101 lasp (last visited June 19, 2003); Nat'l Ctr. for Educ.
Statistics, The Nation's Report Card, NAEP 1999 Long-Term Trend Mathematics Summary Data
TablesforAge 13 Student Data, at http://nces.ed.gov/nationsreportcard/tables/Ltt 1999/NTM2 1011.
asp (last visited June 19, 2003); Nat'l Ctr. for Educ. Statistics, The Nation's Report Card, NAEP
1999 Long-Term Trend Mathematics Summary Data Tables for Age 17 Student Data, at
http:/nces.ed.gov/nationsreportcard/tables/Ltt1999/NTM3 101 L.asp (last visited June 19, 2003).

185. See Mueller, supra note 175, at 2009.
186. See U.S. DEP'T OF COMMERCE, BUREAU OF THE CENSUS, CURRENT POPULATION SURVEY,

Dropout Rates in the United States (July 2001). The gap is larger for black males ( 15.3% dropout
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rates because they include those who left school but later received GED
credentials as high school completers. Four-year high school completion rates
by race/ethnicity were reported by twenty-eight states in the 1997-98 school year.
No state reported the African-American completion rate at higher than Maine's
83.3%. A total of sixteen states reported their four-year graduation rates for
African-Americans in their schools at less than seventy percent. Those sixteen
states (with corresponding figures for whites were as follows: Georgia 63.3%
(71.4%); Idaho 65.3% (75.1%); Illinois 57.8% (84.9%); Iowa 67.6% (89.5%);
Louisiana 53.7% (66.5%)'; Missouri 60.1% (80.0%); Nebraska 56.3% (86.8%);
Nevada 56.8% (69.4%); New Mexico 62.4% (77.9%); Ohio 60% (83.7%);
Oklahoma 68.9% (80.2%); Pennsylvania 60.8% (88.6%); South Dakota 67.1%
(88.1%); Utah 50.4% (83.6%); Wisconsin 54.8% (93.6%); and Wyoming 68.1%
(79.0%).188

rate contrasted with 7.0% for white males), than it is for black females (11.1% as opposed to 6.9%).
Hispanics are reported to have substantially higher dropout rates (27.8%) than blacks.

187. Effective with the 1995-96 school year, Louisiana changed its dropout data collection
which increased the number of their dropouts. In calculating the completion rates, 1995-96 data
were used in place of older data.

188. See U.S. Department of Education, National Center for Education Statistics, Common
Core of Data.

A study of high school graduation rates prepared for the Black Alliance for Educational
Options was recently revised. See JAY P. GREENE, HIGH SCHOOL GRADUATION RATES IN THE

UNITED STATES (2002). In the foreword to the study Kaleem Caire notes that current measures of
high school dropouts which calculates those who receive GEDs as graduates understates the
dropout rate. Id. at page 5. The author of the study calculates high school dropout rates by taking
the 8th grade public school enrollment for each jurisdiction and sub-group from the fall of 1993 and
the number of graduates from the Spring of 1998. To adjust for the possibility that students moving
into or out of a school district would distort the graduation rate, he adjusted the 1993 figures to
account for population change. The formula used to calculate the graduation rate was:

graduation rate = regular diplomas from 1998/adjusted 8th grade enrollment from 1993
adjusted 8th grade enrollment = actual 8th grade enrollment = (actual 8th grade
enrollment x percentage change in total or ethnic sub-group enrollment in the
jurisdiction between 1993-4 and 1997-8)
According to the study, of the eighth graders who entered high school in 1994-95 school year

only 56% of African-Americans graduated compared to 71% of all students and 76% of Caucasian
students graduated four years later. No state in the nation had an African-American graduation rate
that exceeded the state average. Those states that were blacks were the closest were Arizona (5%),

Arkansas (5%), New Mexico (7%) and North Carolina (8%). But even in these states the gap

between black and white high school graduation rates were large, 16%, 7%, 16% and 13%,
respectively. See Table I (revised April 2002). The lowest graduation rates for African-Americans
were reported to be Wisconsin (40%), the same state which had the Milwaukee school voucher
program. Wisconsin also had the third highest overall graduation rate (85% for whites 92%). Thus,
the disparity between the graduation rates for blacks and whites were the largest in Wisconsin. The
next lowest were Minnesota at 43% (compared to 82% overall, for whites 87%); Tennessee and
Georgia both at 44% (compared to overall of 60% and 44% respectively and for whites of 64% and
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Basic skills required in high school are almost essential for any type of
economic success in the workforce. The failure to obtain a high school diploma
is likely to have dire long term consequences. Among those over twenty-five
years old who failed to complete high school or receive a GED, 55% report no
earnings in the 1999 Current Population Survey of the U.S. Census, compared
with only 25% of those with at least a high school diploma or a GED
certificate. 89 In addition students who do not graduate from high school are also
more likely to find their life leading to reliance upon public assistance and
prison. '9

There is also evidence that African-American school children are victimized
by a number of educational policies and practices in public schools that will
affect their educational career. In 1999 community organizations in several U.S.
cities undertook a study of their local school districts to see how they measured
up in terms of racial justice. The organizations gathered data from twelve
different cities.' Two of the cities did not have any appreciable number of
black students. Blacks were disproportionately suspended or expelled (and
whites were under-represented in the number of those suspended or expelled)
from school in every community that reported these figures.'92 In addition, of the
other ten school districts that were included, nine reported on the racial and
ethnic percentage of students placed in gifted and talented programs. African-
Americans were under-represented and whites were over-represented in every
community.'93 National figures from the 1993-94 school year demonstrate that

61% respectively). In Ohio, the location of the Cleveland voucher program, the gap between high

school graduation was also large. The graduation rate for African-Americans was only 49%

compared to a state wide average of 77% and an average for whites of 82%. Florida's overall

graduation rate of 59% was one of the worst in the country. Only Georgia (54%) and Nevada

(58%) had lower overall graduation rates.
The study also reported graduation rates for selected cities. Milwaukee's was reported as 34%

for blacks compared to 43% overall and 73% for whites. Cleveland's was 28% overall compared
with 29% for blacks and 23% for whites. The graduation rates for whites in several cities was

below 50% including Chicago School District 299 (45%); Clark County (49%); Cobb County

(47%); Columbus City (45%); DeKalb County, Georgia (46%); Memphis City (39%); New York
City (42%); Indianapolis, Indiana (44%); Newark, New Jersey (48%); Oakland (39%). Id. at Table

6.
189. See GREENE, supra note 188, at 6.

190. Phillip Kaufman et al., Dropout Rates in the United States: 1999, NAT'L CTR. EDUC.

STATISTICS, at 1 (Nov. 2000).

19 1. Gordon et al., supra note 167, at 21. The cities included in the study were Austin, Texas;
Boston, Massachusetts; Chicago, Illinois; Columbia, South Carolina; Denver, Colorado; Durham,

North Carolina; Los Angeles, California; Miami-Dade, Florida; Missoula, Montana; Providence,
Rhode Island; Salem, Oregon and San Francisco, California.

192. The greatest disproportions were in San Francisco 56%(18%); Austin, Texas 36%(18%);

Los Angeles 30% (14%); and Providence, Rhode Island 39% (23%). Id at 8.
193. Id. at 15. The largest under representations were in Boston 27% (55%); Durham 26%

(58%); Providence 9% (2306); San Francisco 5% (18%); and Miami-Dade, Florida 23% (33%).
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blacks are much more likely to be tracked into academically inferior education.
The result of this is that they are exposed to a less rigorous academic
experience. "'

CONCLUSION

It is not clear that school vouchers will lead to significant improvement in the
educational outcomes of African-American school children.'95 There are
legitimate fears that school vouchers may undermine the institution of public
education. This concern, when it is expressed, is normally articulated in terms
that discuss the effect of leaving poor (and often minority, including black)
students in schools that are in disarray." It is therefore a concern phrased-at
least in part-in terms of the educational interest of black school children. But
the problem with this concern is that it ignores the failure of public education to
respond to the needs of African-American school children as a group. As
educational statistics demonstrate, African-Americans as a group do not perform
particularly well in public schools. From the perspective of the African-
American community's struggle against its oppression, the failure of public
education to adequately serve the interest of black school children may not alone
be a reason to favor school vouchers. During the desegregation of public
schools, the educational interest of countless African-American students and
teachers was sacrificed in an effort to integrate American society. That sacrifice
wasjustified due to the belief that the long term interest of the black community
would be advanced by such a sacrifice.

When public funding of private education was first proposed, it was
proposed by southern segregationists who sought to defy court-ordered
integration. Supporting school vouchers and the possible consequence of the
dismantling of public education was tantamount to siding with the most radical
element of the segregationist movement. In this context, rejection of publicly
funded private education was unquestionably in the best interest of the African-
American community that was seeking to throw off the shackles of segregation.

We are almost fifty years after the Supreme Court's decision in Brown v.
Board of Education, which generated the initial push for privatizing public
education. America's schools are not moving towards greater racial and ethnic
integration, but towards more racial and ethnic separation. Public schools today
are more segregated than they were in 1970 and the trend is toward increasing
that separation. In addition to the increasing segregation in public schools, the
position of black public school teachers has changed drastically in the past fifty
years. When the Supreme Court decided Brown, half of the professionals in the

194. For additional discussions oftracking but focusing on statistics from the 1993-94 school
year, see Smith & Smith, supra note 130, at 197-203.

195. THOMAS L. GOOD & JENNIFER S. BRADEN, THE GREAT SCHOOL DEBATE: CHOICE,
VOUCHERS AND CHARTERS 105-10 (2000).

196. See, e.g., PETER W. COOKSON, JR., SCHOOL CHOICE: THE STRUGGLE FOR THE SOUL OF

AMERICAN EDUCATION 128 (1994); GOOD& BRADEN, supra note 195, at 105-10.
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African-American community were public school teachers. Along with
ministers, teaching was one of the few professional occupations open to college-
educated African-Americans. As a result, they were among the intellectual elites
in the black community. But now with so many African-Americans who have
become doctors, lawyers, accountants, engineers, college professors, business
managers, and other professional occupations, the public school teacher no
longer stands at the same pinnacle in the African-American social hierarchy.
Thus, the preservation of the black public school teacher is not as important to
the advancement of the African-American community as it was during the Brown
era. Even if it was, the educational reform movement over the past twenty years
has been undermining the position of the black public school educator. In efforts
to "improve" the quality of public school teachers, many educational programs
and states require successful passage of standardized tests in order to obtain a
diploma in education or a public school teaching certificate. The result is that
while only 7.3% of public school teachers are black, 17.2% of public school
students are black. (What may be even more startling is that 90.7% of public
school teachers are non-Hispanic whites in contrast to only 60.3% of public
school students.) This under representation of black public school teachers is
unlikely to change given the disparate success rate on standardized tests
necessary to receive an educational diploma and a teaching certificate.

In this Article, I am not seeking to advocate for or against school vouchers.
The purpose of this Article is to point to the changes in American law and society
that have occurred since the time when vouchers were first proposed fifty years
ago. These changes have altered the nature of the debate regarding school
vouchers and public education from the perspective of the African-American
communities continuing struggle against its subordination. The end of school
desegregation, the significant shortage of black teachers in public schools (at
least in comparison to black students) and the continued failure of public
education to close the gap in the educational performance of black school
children have eliminated the obvious arguments that public funding of private
education is contrary to the effort to eradicate racial subordination.

Simply put, the African-American community may no longer have a strong
vested interest in objecting to the privatization of public education. The result
should be that the interest of (black) parents choosing the best educational
situation for their children should be the dominant consideration in the debate
about school vouchers. African-Americans parents, like others, have always
been concerned about their children receiving a quality education. A 1998 report
underscored, moreover, the complexity of attitudes of African-American parents
towards integration. It concluded:

For African-American parents, the most important goal for public
schools-the prize they seek with single-minded resolve-is academic
achievement for their children. These parents believe in integration and
want to pursue it, but insist that nothing divert attention from their
overriding concern: getting a solid education for their kids. And despite
jarring experiences with racism over the years, their focus is resolutely
on the here and now. They want to move beyond the past and prepare
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their children for the future. 97

The desire of African-American parents to obtain a quality education for
their children is justified because of the huge payoff derived from educational
attainment and achievement. A recent U.S. Census Bureau report indicated that
the average annual earnings of workers between twenty-five to sixty-four varies
substantially based on educational attainment. For all workers with a
professional degree their average annual income is $99,300; for a master's degree
$54,500; for a bachelor's degree $45,400; for an associate's degree $33,000;
some college $31,200; high school graduate $25,900; and for a non-high school
graduate $18,900.198 These differences translate into huge differences in earnings
over a lifetime. The comparable figures for African-Americans (with
corresponding figures for whites) are $2.5 million for a professional degree ($3.1
million); bachelor's degree $1.7 million ($2.2 million); associate's degree $1.4
million ($1.6 million); some college $1.2 million ($1.6 million); high school $1.0
million ($1.3 million); non-high school graduate $800 thousand ($1.1 million).' 99

Whether a student is fortunate enough to obtain college degree or a graduate
degree begins with a good elementary and secondary education.

197. STEVE FARKAS & JEAN JOHNSON, TIME TO MOVE ON, PUBLIC AGENDA FOUNDATION

(1998).
198. See THE BIG PAYOFF: EDUCATIONAL ATTAINMENT AND SYNTHETIC ESTIMATE OF WORK-

LIFE EARNINGS 2 (July 2002). The income gaps based on educational attainment increase when the
focus is only on full-time year-round workers. Comparable income figures limited to full-time year-
round workers is $109,600; for a master's degree $62,300; for a bachelor's degree $52,200; for an
associate's degree $38,200; some college $36,800; high school graduate $30,400; and for a non-
high school graduate $23,400. See id.

199. Id. at 6. The percentage of African-Americans enrolled in professional schools and
graduate programs steadily increased during the 1990s from 5.9% and 5.9% in 1990 to 7.6% to
9.3% in 1999. See Nat'l Ctr. for Educ. Statistics, Participation in Education Table 6-2, at
http://nces.ed.gov//programs/coe/2002/sectionl /tables/t06_2.asp. The college completion rate for

African-Americans over the age of 25 in 2000 was 16.5% (compared with 28.1% of whites). See
Table 7, Educational Attainment of the Population 25 Years and Over by Sex, and Race and
Hispanic Origin: March 2000, at http://www.census.gov/ population/socdemo/race/black/ppl-
142/tabO7.txt. Where males hold a majority of the bachelor's (50.9% of the 24,331,000) and
advanced degrees for whites (55% of the 12,734,000), black females hold 55.5% of the 2,279,000

blacks with bachelor's degrees and 58.1% of the 1,026,000 advanced degrees held by African-
Americans. The percentage of blacks age eighteen to twenty-four enrolled in higher education was
29.8% in 1997. But as impressive as this increase has been, it does not equal the percentage
increase of whites over the same period. The percentage of non-Hispanic whites enrolled in college
increased from 27.4% to 40.6% and the percentage over the age of twenty-five that had completed
college increased from 11.6% to 28.1%. BLACK AMERICANS, supra note 177, at 114. The 2000
figures come from the U.S. Census Bureau, Current Population Survey, Mar. 2000, Racial Statistics
Population Division, at http://www.census.gov/population/socdemo/race/black/ppl- I 42/tab07.txt
(Feb. 22, 2001).
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