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An Assessment of LatCrit Theory Ten Years After

KEITH AOKI* & KEvlN R. JOHNSON**

With the democratization of legal academia to include law professors of different
genders, races, and sexual orientations has come a loss of community, cohesion,

and coherence. But what has been gained has been a more democratic and
inclusive community. To believe that academics can again speak with a unified
voice is no longer possible. Instead of despairing, legal academics must come to
accept a new order in which disagreement is a constant. In this new order, the
way in which legal academics choose to disagree will be just as important as the

merit of their ideas.**

INTRODUCTION

A symposium about Latina/os and the law could not be more timely. In the 1992-93

academic year, "fewer than 100 of the over 5700 law teachers (less than 2%) in the

approximately 175 accredited law schools in the fifty states and Washington D.C.

[were] Latinos."' However, by the beginning of the 2007-08 academic year, the

academy neared a record high 200 Latina/o tenure track law professors at law schools

in the continental United States.2

* Professor of Law, University of California-Davis School of Law.

** Dean Designate, Associate Dean for Academic Affairs and Mabie-Apallas Professor of
Public Interest Law and Chicana/o Studies, University of California Davis School of Law; A.B.,
University of California, Berkeley; J.D., Harvard University. Luis Fuentes-Rohwer, Christiana
Ochoa, Ediberto RomAn, and the editors of the Indiana Law Journal for organizing this
symposium. Mary Romero, Richard Delgado, Michael Olivas, Angela Onwuachi-Willig, Jean
Stefancic, John Shuford, Lisa Ikemoto, Tom Joo, George A. Martfnez, Steve Bender, Margaret
Montoya, Bob Chang, Pedro Malavet, Hari Osofsky, Elizabeth Iglesias, Guadalupe Luna, Guy
Uriel-Charles, Raquel Aldana, and Maria Pab6n Lopez, all provided helpful comments on a
draft of this article. One of the co-authors presented a number of the ideas expressed in a
preliminary form in this article on a "Critical Race Theory at the Crossroads" panel at the
Second National People of Color Legal Scholarship Conference at George Washington
University Law School in October 2004. Other panelists included Devon Carbado, Richard
Delgado, Angela Harris, Jean Stefancic, and Frank Valdes. We are especially indebted to Mary

Romero, former co-chair of LatCrit Inc., for her especially perceptive comments on a draft of
this article as well as her deep and enduring support and friendship over the years. We alone are
responsible for the views expressed in this article.

*** Sylvia R. Lazos Vargas, "Kulturkampf[s] "or "fit[s] of spite "?: Taking the Academic

Culture Wars Seriously, 35 SETON HALL L. REv. 1309, 1310-11 (2005) (emphasis added). This
article was published in the ninth annual LatCrit symposium issue. See The Ninth Annual
LatCrit Conference-Countering KulturkampfPolitics Through Critique and Justice Pedagogy,

25 SETON HALL L. REv. 1155 (2005).
1. Michael A. Olivas, The Education ofLatino Lawyers: An Essay on Crop Cultivation, 14

CHiCANO-LATINO L. REv. 117, 129 (1994).
2. Much work, of course, remains to be done. For example, a number of elite law schools

never have had a tenure-track Latina/o law professor on their faculties. See Ediberto Roman &
Christopher B. Carbot, Freeriders and Diversity in the Legal Academy: A New Dirty Dozen
List?, 83 IND. L.J. 1235 (2008) (listing Latina/o law professors currently at U.S. law schools).
Moreover, about one-half of all U.S. law schools fail to have a Latina/o tenure track faculty
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One might wonder what impact, if any, the doubling of the number of Latina/os in
the legal academy has had, and will have, on legal scholarship. This essay evaluates
the contributions of Latina/os law professors to a growing body of Latina/o civil rights
scholarship and, specifically, a scholarly movement that emerged in no small part as a
result of the increase of Latina/o law professors.3 As we shall explain, the
contributions have been great and are growing. Nonetheless, this new movement
currently is experiencing growing pains that are the focus of this article.

Over the years, Latina/os have written on some critically important civil rights
issues, including, but not limited to, constitutional law,4 language regulation,5

immigration, 6 bilingual education,7 voting rights,8 and the legal status of Puerto Rico.9

member. See Roman & Carbot, supra, at 1259, App. B. Surprisingly enough, one top law school
(UCLA) in Los Angeles, a city dubbed the "Latino Metropolis" given its large Latina/o
population, VICTOR M. VALLE & RODOLFO D. TORRES, LATINO METROPOLIS (2000), as of
January 1, 2008 failed to have a single Latina/o tenure-track faculty member. See id. There
admittedly have been some disputes over whether there in fact is a Latina/o on the law faculty
of some law schools. See Luz E. Herrera, Challenging a Tradition of Exclusion: The History of
an Unheard Story at Harvard Law School, 5 HARV. LATINO L. REV. 1, 109-10 (2002)
(discussing dispute over whether Argentine-born professor was Latino).

3. See STEVEN W. BENDER, GREASERS AND GRINGOS: LATINOS, LAW, AND THE AMERICAN

IMAGINATION (2003); DEVON CARBADO & RACHEL F. MORAN, RACE STORIES (forthcoming
2008); "COLORED MEN" AND "HOMBRES AQuf": HERNANDEZ v. TEXAS AND THE EMERGENCE OF

MEXICAN AMERICAN LAWYERING (Michael A. Olivas ed., 2006); RICHARD DELGADO, JUSTICE AT
WAR: CIVIL LIBERTIES AND CIVIL RIGHTS DURING TIMES OF CRISIS (2003); LAURA E. GOMEz,

MANIFEST DESTINES: THE MAKING OFTHE MEXICAN AMERICAN RACE (2007); LAURA E. G6MEZ,

MISCONCEIVING MOTHERS: LEGISLATORS, PROSECUTORS AND THE POLITICS OF PRENATAL DRUG

EXPOSURE (1997); THE LATINO/A CONDITION: A CRITICAL READER (Richard Delgado & Jean
Stefancic eds., 1998); IAN F. HANEY LOPEZ, RACISM ON TRIAL: THE CHICANO FIGHT FOR JUSTICE
(2003); RACHEL F. MORAN, INTERRACIAL INTIMACY: THE REGULATION OF RACE & ROMANCE
(2001); JUAN F. PEREA, RICHARD DELGADO, ANGELA P. HARRIS, & STEPHANIE M. WILDMAN,
RACE AND RACES: CASES AND RESOURCES FOR A DIVERSE AMERICA (2d ed. 2007); READINGS IN
AMERICAN INDIAN LAW: RECALLING THE RHYTHM OF SURVIVAL (Jo Carrillo ed., 1998); CLIFFORD
RECHTSCHAFFEN & EILEEN GAUNA, ENVIRONMENTAL JUSTICE: LAW, POLICY, & REGULATION
(2002); George A. Martinez, Legal Indeterminacy, Judicial Discretion and the Mexican-
American Litigation Experience: 1930-1980, 27 U.C. DAVIS L. REv. 556 (1994).

4. See, e.g., Margaret E. Montoya, A Brief History of Chicana/o School Segregation: One
Rationale for Affirmative Action, 12 LA RAZA L.J. 159 (2001); Juan F. Perea, Buscando
America: Why Integration and Equal Protection Fail To Protect Latinos, 117 HARv. L. REV.
1420 (2004).

5. See, e.g., Steven W. Bender, Direct Democracy and Distrust: The Relationship Between
Language Law Rhetoric and the Language Vigilantism Experience, 2 HARV. LATINO L. REv. 145
(1997); Christopher David Ruiz Cameron, How the Garcia Cousins Lost Their Accents:
Understanding the Language of Title VII Decisions Approving English-Only Rules as the
Product of Racial Dualism, Latino Invisibility, and Legal Indeterminacy, 85 CAL. L. REv. 1347
(1997), 10 LA RAZA L.J. 261 (1998); Cristina M. Rodriguez, Language and Participation, 94
CAL. L. REV. 687 (2006).

6. See, e.g., Jennifer M. Chac6n, Unsecured Borders: Immigration Restrictions, Crime
Control and National Security, 39 CONN. L. REV. 1827 (2007); Gerald P. L6pez, Undocumented
Mexican Migration: In Search of a Just Immigration Law and Policy, 28 UCLA L. REv. 615
(1981); George A. Martfnez, Immigration and the Meaning of United States Citizenship:
Whiteness and Assimilation, 46 WASHBURN L.J. 335 (2007); Maria Isabel Medina, The
Criminalization of Immigration Law: Employer Sanctions and Marriage Fraud, 5 GEO. MASON

1152 [Vol. 83:1151
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Latina/o law professors also have scrutinized some previously ignored episodes of U.S.
history, such as the wrongful removal of as many as one million persons of Mexican
ancestry-U.S. citizens as well as immigrants-from the United States during the
Great Depression and the "Bracero" Program that brought "guest" workers from
Mexico to the United States from World War II to the 1960s.' °

This recounting of scholarship, of course, should not be understood to suggest that
Latina/o law professors have written exclusively about civil rights, which could not be
further from the truth. Indeed, Latina/o law professors have written on the full range of
legal topics, from international law to federal income taxation to securities regulation
to the federal courts. " Added diversity to the ranks of legal academics thus has
broadened the perspectives of many bodies of legal scholarship, not exclusively race
and civil rights research. Indeed, the varied contributions to this symposium

L. REV. 669 (1997); Michael A. Olivas, The Chronicles, My Grandfather's Stories, and
Immigration Law: The Slave Traders Chronicle as Racial History, 34 ST. Louis U. L.J. 425
(1990); Maria L. Ontiveros, To Help Those Most in Need: Undocumented Workers 'Rights and
Remedies Under Title VII, 20 N.Y.U. REV. L. & Soc. CHANGE 607 (1993-94); Raquel Aldana &
Sylvia R. Lazos Vargas, "Aliens" in Our Midst Post-9/11: Legislating Outsiderness Within the
Borders, 38 U.C. DAvIS L. REV. 1683 (2005) (book review).

7. See, e.g., Rachel F. Moran, Bilingual Education as a Status Conflict, 75 CAL. L. REV.
321 (1987); Rachel F. Moran, The Politics of Discretion: Federal Intervention in Bilingual
Education, 76 CAL. L. REV. 1249 (1988).

8. See, e.g., Luis Fuentes-Rohwer, Baker's Promise, Equal Protection, and the Modern
Redistricting Revolution: A Plea for Rationality, 80 N.C. L. REv. 1353 (2002); Luis Fuentes-
Rohwer, Legislative Findings, Congressional Powers, and the Future of the Voting Rights Act,
82 IND. L. J. 99 (2007).

9. See, e.g., PEDRO A. MALAVET, AMERICA'S COLONY: THE POLITICAL AND CULTURAL
CONFLICT BETWEEN THE UNITED STATES AND PUERTO Rico (2004); EDIBERTO ROMAN, THE
OTHER AMERICAN COLONIES: AN INTERNATIONAL AND CONSTITUTIONAL LAW EXAMINATION OF
THE UNITED STATES' NINETEENTH AND TWENTIETH CENTURY ISLAND CONQUESTS (2006); Sylvia
R. Lazos Vargas, History, Legal Scholarship, and LatCrit Theory: The Case of Racial
Transformations Circa the Spanish American War, 1896-1900,78 DENv. U.L. REV. 921 (2001).

10. See Gilbert Paul Carrasco, Latinos in the United States: Invitation and Exile, in
IMMIGRANTS OUT! THE NEW NATIVISM AND THE ANTI-IMMIGRANT IMPULSE IN THE UNITED
STATES 190, 194-98 (Juan F. Perea ed., 1997); Ruben J. Garcfa, Labor as Property:
Guestworkers, International Trade, and the Democracy Deficit, 10 J. GENDER RACE & JUST. 27,
46-47 (2006); Kevin R. Johnson, The Forgotten "Repatriation" of Persons of Mexican
Ancestry and Lessons for the "War on Terror", 26 PACE L. REV. 1 (2005); cf Maria L.
Ontiveros, Noncitizen Immigrant Labor and the Thirteenth Amendment: Challenging Guest
Worker Programs, 38 U. TOL. L. REV. 923 (2007) (evaluating critically proposals for new guest
worker programs). The intertwined nature of subordination of different minority groups is
exemplified by the World War II internment of persons of Japanese ancestry on the West Coast,
which, combined with the war, caused a shortage of agricultural labor and the emergence of the
Bracero Program that exploited Mexican workers. See Carrasco, supra.

11. See, e.g., JOSE E. ALVAREZ, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS (2005);
Alice Abreu, Taxing Exits, 29 U.C. DAVIS L. REV. 1087 (1996); Ana Maria Merico-Stephens, Of
Federalism, Human Rights, and the Holland Caveat: Congressional Power to Implement
Treaties, 25 MICH. J. INT'L L. 265 (2004); Christiana Ochoa, The Individual and Customary
International Law Formation, 48 VA. J. INT'L L. 119 (2007); Troy A. Paredes, Blinded by the
Light: Information Overload and Its Consequences for Securities Regulation, 81 WASH. U. L.Q.
417, 419, 420, 446 (2003); Carlos Manuel Vazquez, The Four Doctrines of Self-Executing
Treaties, 89 AM. J. INT'L L. 695 (1995).

20081 1153
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demonstrate the breadth of the scholarship of Latina/o law professors in the American
legal academy.

Nonetheless, one genre of civil rights scholarship in no doubt came into being
precisely because of the emergence of a "critical mass"' 2 of Latina/os in the law
professoriate. Building on Critical Race Theory, 13 critical Latina/o, or LatCrit, Theory
emerged in the mid-1990s, premised in no small part on the promise to expand the
exploration of civil rights analysis beyond race to, among other things, include
nationality, gender, sexual orientation, and class. 14 Without a critical mass of Latina/o
law professors, it is hard to see how, as a practical matter, LatCrit theory could have
been born. 15

As the LatCrit movement has evolved, its has come to constitute an eclectic group
of scholars, with a core group of Latina/o law professors, joined by scholars from a
variety of racial, national origin, sexual orientation, and other backgrounds. LatCrit
theory has produced an expanding body of scholarship, 16 with the most prominent
scholarly venue for this scholarship being the symposium issues composed primarily of
papers presented at the annual LatCrit conferences. 17 The articles in the annual
symposium issues tend to be short and to the point. The rule is that, with relatively few
exceptions, most articles submitted are published.

For purposes of this Article, we limit our definition of "LatCrit scholarship" to
those articles in the symposia published in connection with the annual LatCrit

12. Cf Grutter v. Bollinger, 539 U.S. 306, 330-31 (2003) (discussing the University of
Michigan Law School's goal of enrolling a "critical mass" of minority students because of the
educational benefits to all students). See generally Adeno Addis, The Concept of Critical Mass
in Legal Discourse, 29 CARDozo L. REv. 97 (2007) (analyzing critically the "critical mass"
concept).

13. See Berta Hemdndez-Truyol, Angela Harris, & Francisco Valdds, LatCritXAfterword:
Beyond the First Decade: A Forward-Looking History of LatCrit Theory, Community and
Praxis, 26 CHICANO-LATINO L. REv. 237, 241-52 (2006) (discussing the emergence of, and
complex relationship between, Critical Race Theory and LatCrit theory); Athena D. Mutua, The
Rise, Development and Future Directions of Critical Race Theory and Related Scholarship, 84
DENV. U. L. REv. 329 (2006) (to same effect); Tara J. Yosso & Daniel G. Sol6rzano,
Conceptualizing a Critical Race Theory in Sociology, in THE BLACKWELL COMPANION TO
SOCIAL INEQUALITIES 119-23 (Mary Romero & Eric Margolis eds., 2005) (sketching Critical
Race Theory's "family tree").

14. See infra Part I.
15. See Francisco Valdes, Foreword: Under Construction-LatCrit Consciousness,

Community, and Theory, 85 CAL. L. REv. 1087, 1134-37 (1997), 10 LA RAZA L.J. 1, 48-51
(1998).

16. See infra Part I.
17. See generally Margaret Montoya, Foreword: LatCrit at Ten Years, 26 CHICANO-

LATINO L. REv. 1 (2006) (introducing the symposium issue for the tenth annual conference);
Charles R. Venator Santiago, Foreword: Countering Kulturkampf Politics Through Critique
and Justice Pedagogy, Race, Kulturkampf and Immigration, 35 SETON HALL L. REv. 1155
(2005) (introducing the ninth annual conference); Francisco Valdes, Foreword: City and
Citizen: Community-Making as Legal Theory and Social Struggle, 52 CLEV. ST. L. REv. 1
(2005) (introducing the eighth annual conference). For a discussion of the importance of the
annual conferences to LatCrit theory, see Elizabeth M. Iglesias & Francisco Valdes, LatCritat
Five: Institutionalizing a Post-Subordination Future, 78 DENy. U. L. REv. 1249, 1289-94
(2001).

1154 [Vol. 83:1151



AN ASSESSMENT OF LATCRIT THEORY

conferences. We decline to attempt to create a canon of LatCrit articles that have
appeared outside of the symposium issues, which could be part of the task of
establishing the boundaries of LatCrit scholarship.

The institutional practice of generally publishing all papers submitted represents a
deep-and, to this point, enduring--commitment by LatCrit theory to egalitarian and
anti-hierarchical treatment of scholars. It is one attempt to avoid the emergence of a
"star system" like those that have sidetracked other intellectual movements, including,
to a certain extent, Critical Race Theory. Importantly, the carrot of publication has
encouraged scholars to participate in the new LatCrit scholarly project and thus serves
as a device to recruit adherents to the movement in addition to helping build a body of
scholarship.

The inclusiveness of LatCrit symposia differs dramatically from the competitive
student selection process for law review articles, which has its own set of problems but
remains the current way through which most legal scholarship-including Critical
Race Theory scholarship--is published in the United States today.' 8 Symposium issues
in law reviews often involve invitations to senior scholars in a field, with law reviews
ordinarily reserving the right to reject submissions that fail to satisfy minimum quality
standards. 19

In another sign of inclusiveness and devotion to community building, LatCrit-
despite denoting itself as critical Latinalo theory-as a scholarly movement has not
been restricted to Latina/o scholars. It has been open and encouraging of the
participation of scholars from a wide diversity of backgrounds, including white,
African American, Asian American, feminist, and gay and lesbian scholars.20 In

18. The efficacy of the student-run law review, in which students select articles for
publication, has been seriously questioned. See Bernard J. Hibbitts, Last Writes? Reassessing
the Law Review in the Age of Cyberspace, 71 N.Y.U. L. REv. 615, 628-54 (1996); Richard A,
Posner, The Future of the Student-Edited Law Review, 47 STAN. L. REv. 1131, 1131-35 (1995).
However, student editors may be more open to innovative, cutting-edge scholarship than the
professors reviewing scholarship for peer-reviewed journals, which predominate in nonlegal
disciplines. See Richard Delgado, Rodrigo's Final Chronicle: Cultural Power, the Law
Reviews, and the Attack on Narrative Jurisprudence, 68 S. CAL. L. REv. 545, 557-58 (1995);
Natalie C. Cotton, Comment, The Competence of Students as Editors of Law Reviews: A
Response to Judge Posner, 154 U. PA. L. REv. 951, 953-54 (2006) (defending student-edited
law reviews). But see Rachel J. Anderson, Revisiting the Imperial Scholar: Market Failure on
Law Review? (unpublished manuscript), available at
http://papers.ssrn.com/sol3/papers.cfm?abstractid=l 117764

19. We have heard of a few instances of symposium editors rejecting a solicited
submission. Indeed, one of the coauthors was involved in a recent symposium devoted to
analyzing a path-breaking Supreme Court civil rights decision in which student editors rejected
several of the solicited submissions. Such rejections obviously can create tension and
controversy. At the same time, however, the possibility of rejection serves as an incentive to
symposium authors to submit high quality work.

20. See Sumi Cho & Robert Westley, Critical Race Coalitions: Key Movements that
Performed the Theory, 33 U.C. DAvis L. REv. 1377, 1422-24 (2000); Barbara J. Cox,
Coalescing Communities, Discourses and Practices: Synergies in the Anti-Subordination
Project, 2 HARv. LATINO L. REv. 473,473-75 (1997); Adrienne D. Davis, Identity Notes Part
II: Redeeming the Body Politic, 2 HARv. LATINO L. REv. 267, 274-76 (1997); Nancy
Ehrenreich, Confessions of a White Salsa Dancer: Appropriation, Identity, and the "Latin Music

2008] 1155
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important respects, LatCrit has become more a political than a racial movement. 2
1

This reflects a foundational premise of LatCrit theory-the need to encourage
participation of any and all persons who share a commitment to an anti-subordination
agenda. This is a very different approach than the staunchly nationalistic stances taken
by kindred race-conscious intellectual movements such as Chicana/o Studies and, to a
certain extent, Critical Race Theory. The inclusiveness is entirely consistent with the
movement's commitment to the building of multiracial coalitions as a necessary and
appropriate way to bring about meaningful social change. 22

LatCrit theorists, through an organized institutional structure, have instrumentally
built a community of scholars and fostered a collective commitment to issues of social
justice. Moreover, to its credit, LatCrit theory in little over a decade has produced a
considerable body of scholarship analyzing race and racism, as well as other forms of
subordination, in the United States and globally. It has, for example, made important
contributions to the analysis of the Black/White paradigm of civil rights, which

23historically has marginalized Latina/o civil rights concerns. LatCrit theory also has
shed fresh new insights on deep, enduring, and complex issues of Latina/o identity, 24

Craze, "78 DENy. U. L. REv. 795,796-97 (2001); Gil Gott, Critical Race Globalism?: Global
Political Economy, and the Intersections of Race, Nation, and Class, 33 U.C. DAVIS L. REV.
1503, 1504-05 (2000); Stephanie M. Wildman, Reflections on Whiteness & Latina/o Critical
Theory, 2 HARv. LATINO L. REv. 307, 308-09 (1997).

21. See LANI GUINIER & GERALD TORRES, THE MINER'S CANARY: ENLISTING RACE,
RESISTING POWER, TRANSFORMING DEMOCRACY 15 (2002) (coining term "political race" as a
tool to build multiracial coalitions)

22. See Cho & Westley, supra note 20, at 1413-16; Elizabeth M. Iglesias & Francisco
Valdes, Afterword: Religion, Gender, Sexuality, Race and Class in Coalitional Theory: A
Critical and Self-Critical Analysis of LatCrit Social Justice Agendas, 19 CmcANO-LATINO L.
REv. 503, 562-88 (1998); George A. Martinez, African-Americans, Latinos, and the
Construction of Race: Toward an Epistemic Coalition, 19 CHICANO-LATINO L. REv. 213, 214-
16 (1998); Ediberto Roman, Common Ground Perspectives on Latino-Latina Diversity, 2 HARV.
LATINO L. REv. 483, 483-84 (1997); Eric K. Yamamoto, Conflict and Complicity: Justice
Among Communities of Color, 2 HARv. LATINO L. REv. 495,498-500 (1997); see also Margaret
E. Montoya, Academic Mestizaje: Re/Producing Clinical Teaching and Re/Framing Wills as
Latina Praxis, 2 HARv. LATINO L. Rv. 349, 352-65 (1997) (analyzing the importance of
activist teaching and scholarship to the social change mission of LatCrit theory).

23. See Richard Delgado, Rodrigo's Fifteenth Chronicle: Racial Mixture, Latino-Critical
Scholarship, and the Black- White Binary, 75 TEX. L. Rv. 1181, 1185-86 (1997) (book review);
Rachel F. Moran, What ifLatinos Really Mattered in the Public Policy Debate?, 85 CAL. L.
REv. 1315, 1331-44 (1997), 10 LA RAzA L.J. 229, 245-58 (1998); Rachel F. Moran, Neither
Black Nor White, 2 HARv. LATINO L. REv. 61, 66-69 (1997); Athena D. Mutua, Shifting Bottoms
and Rotating Centers: Reflections on LatCrit III and the BlacidWhite Paradigm, 53 U. MIAMI L.
REv. 1177, 1178-80 (1999); Juan F. Perea, The Black/White Binary Paradigm of Race: The
"Normal Science" ofAmerican Racial Thought, 85 CAL. L. REv. 1213, 1213-15 (1997), 10 LA

RAZA L.J. 127, 127-29 (1998). The challenge to the Black/White Paradigm initially generated
resistance-at times heated-from within LatCrit theory. See Leslie Espinoza & Angela P.
Harris, Afterword: Embracing the Tar-Baby-LatCrit Theory and the Sticky Mess of Race, 85
CAL. L. Rv. 1585, 1604-07 (1997), 10 LA RAZA L.J. 499, 518-21 (1998); Anthony Paul Farley,
All Flesh Shall See It Together, 19 CHICANO-LATINO L. REv. 163, 171-75 (1998).

24. See, e.g., Ruben J. Garcia, Across the Borders: Immigrant Status and Identity in Law
and LatCrit Theory, 55 FLA. L. REv. 511, 530-37 (2003); George A. Martinez, The Legal
Construction ofRace: Mexican Americans and Whiteness, 2 HARV. LATINOL. Rv. 321,323-25

1156 [Vol. 83:1151
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Sylvia Lazos Vargas, 205 Guadalupe Luna, 206 Margaret Montoya, 2°7 Laura Padilla,2
0
8

Juan Perea,2° 9 Jerome Culp, Jr., 210 and Francisco Valdes. 21' They unmoored U.S.
racial identity from a grounding within U.S. borders and from heterosexist frames.
Intersectionality begat multidimensionality, and a spate of theoretical frameworks to
try and capture the complexity of the lived experience of racial, gender, ethnic, sexual,
and cultural identi(ties), 2 2 to name but a few social and institutional constructs.
However, within the United States, by replacing the relatively single-minded,
nationally bounded frame of racial identity, LatCrit in many cases unleshed an
unfocused multicultural inclusionism that, in many instances, may obscure as much as
it reveals.

In the case of the development of LatCrit scholarship, this had the effect of losing
focus with regard to the non-LatCrit, but critical, scholarship on race (as distinct from
CRT) that seeks to mediate or navigate between the two distinct strands of tension-
intersectionality and exceptionalism.

For example, in his groundbreaking book Covering,213 Kenji Yoshino uses the
tropes of conversion demands, closeting demands, and covering demands 214 to

203. See id.
204. See, e.g., Berta Esperanza Hemrndez-Truyol, Borders (En)Gendered: Normativities,

Latinas, and LatCrit Paradigm, 72 N.Y.U. L. REv. 882 (1997); Berta Esperanza Hernndez-
Truyol, Latina Multidimensionality and LatCrit Possibilities: Culture, Gender, and Sex, 53 U.
MIAMI L. REv. 811 (1999).

205. See, e.g., Sylvia R. Lazos Vargas, Globalization or Global Subordination?: How
LatCrit Links the Local to Global and the Global to the Local, 33 U.C. DAvIS L. REv. 1429
(2000); Lazos, supra note 9.

206. See, e.g., Guadalupe T. Luna, Gold, Souls, and Wandering Clerics: California
Missions, Native Californians, and LatCrit Theory, 33 U.C. DAvis L. REv. 921 (2000);
Guadalupe T. Luna, On the Complexities ofRace: The Treaty of Guadalupe Hidalgo and Dred
Scott v. Sandford, 53 U. MIAMI L. REv. 691 (1999).

207. See, e.g., Montoya, supra note 4; Montoya, supra note 38.
208. See, e.g., Padilla, supra note 24; Laura M. Padilla, Intersectionality and Positionality:

Situating Women of Color in the Affirmative Action Dialogue, 66 FoRDHAm L. REv. 843 (1997);
Laura M. Padilla, Latinas and Religion: Subordination or State of Grace?, 33 U.C. DAVIS L.
REv. 973 (2000).

209. See Juan Perea, Five Axioms in Search ofEquality, 2 HARV. LATINO L. REv. 231 (1997);
Perea, supra note 23.

210. See Culp, supra note 186.
211. See Francisco Valdes, Theorizing "OutCrit" Theories: Coalitional Method and

Comparative Jurisprudential Experience-RaceCrits, QueerCrits, and LatCrits, 53 U. MIAMI L.
REv. 1265 (1999); Valdes, supra note 15.

212. See, e.g., Crenshaw, supra note 186 (analyzing intersectionality); Berta Esperanza
Hermnndez-Truyol, Building Bridges-Latinas and Latinos at the Crossroads: Realities,
Rhetoric and Replacement, 25 COLUM. HuMAN RTs. L. REv. 369,429-31 (1994) (presenting a
theory of multidimensionality); Darren L. Hutchinson, Out Yet Unseen: A Racial Critique of
Gay and Lesbian Legal Theory and Political Discourse, 29 CONN. L. REv. 561,636-44 (1997)
(same); Peter Kwan, Jeffrey Dahmer and the Cosynthesis of Categories, 48 HASTINGS L.J. 1257,
1280-90 (1997) (presenting a theory of cosynthetic identity); Francisco Valdes, Sex and Race in
Queer Legal Culture: Ruminations on Identities and Inter-Connectivities, 5 S. CAL. REv. L. &
WOMEN'S STUD. 25, 46-71 (1995) (analyzing inter-connectivity of identities).

213. KENJ YOSHINO, COvERING: THE HIDDEN ASSAULT ON OUR CIVIL RIGHTS (2006). For a

sophisticated analysis and critique of the book, see Russell K. Robinson, Uncovering Covering,
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articulate a theory of difference that cuts across sexuality, gender, race, and nationality.
In a way, his claim is that identity (or rather, identities) is everything, and that the
claims of the majority that a minority group member "cover" their difference creates
room for thinking about legal identity in a fresh, more nuanced way.

In contrast, Richard T. Ford, in Racial Culture,215 is decidedly more skeptical and
critical of the legal significance of identity claims. In the Title VII context, Ford views
legal claims about the "right" to wear one's hair in cornrows made by an African
American woman against her employer, for example, as a distraction from the
persistent problem of maldistribution of access to resources such as jobs, homes, and
education on the basis of race. One might understand Ford as a materialist: what
matters is the problematic distribution of resources in a material world. The difference
thus is one of concern for cultural identification as self-expression versus institutional
racism manifested as and reinforcing distributive inequalities. To Ford, denial of the
"right" to wear cornrows at work falls in the domain of cultural self-expression. 216 It is
not a matter of institutional racism, and not the proper subject matter of constitutional
or civil rights remedies. The solution, Ford might argue, is not creating new legal
iterations of "identit(ies)," but rather finding ways to use the legal system to
redistribute the resources, something that will not happen easily. Furthermore,
litigation focused on trying to get people to "think better" about racial or other
difference, that is, diversity, may be barking up the wrong tree. To paraphrase
KimberlM Crenshaw's trenchant observation: "only in the United States can you have
'integrated' all-white suburbs, neighborhoods and workplaces and 'desegregated' all-
white (or Black) schools. '217 Fixating on identity, racial or otherwise, keeps us from
this all-important task.

Admittedly, we have constructed something of a false dichotomy between Yoshino
and Ford. One might argue that creating legal rights to the expression of one's identity
(or more broadly, culture) is a precondition to the redistribution of power in society. If
so, then expanding the legal anti-discrimination arsenal to more aspects of identity as
self-expression may set the stage for more egalitarian distribution of resources in
society. Still, the contrast between Ford's skepticism toward expanding identity-based
anti-discrimination litigation and Yoshino' s endorsement of substantive due process as
the "new" equal protection is striking. 18

Why do we bring up the post-CRT, post-LatCrit works of Ford and Yoshino, who
are working at constructing a post-CRT, post-civil rights paradigm to critically analyze
racial and other types of subordination in their scholarship? There are two reasons.

101 Nw. U. L. REv. 1809 (2007).
214. YOSHINO, supra note 213.
215. RICHARD THOMPSON FORD, RACIAL CULTURE: A CRITIQuE (2005).
216. See id.
217. Crenshaw, supra note 97.
218. For example, Yoshino argues that the traditional civil rights/equal protection paradigm

may be exhausted. He first notes that the U.S. Supreme Court has not recognized a new
"suspect" class since 1971. See YosHiNo, supra note 213. Yoshino further argues that
"substantive due process" may allow the articulation of legal claims against "coercive" demands
aimed at interests that fall within the protection of substantive due process, such as Meyer v.
Nebraska, 262 U.S. 390 (1923), or, more recently, Lawrence v. Texas, 539 U.S. 558 (2003). See
YOSHINO, supra note 213.
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First, LatCrit scholarship has seemingly been disengaged from or unaware of some
of the scholarly debates occurring in the post-CRT, post-civil rights era-so much so
that LatCrit scholarship seems to have stalled. Why this is, is far from clear. Is it
because Yoshino is at Yale and Ford is at Stanford and LatCrit scholarship, for better
or worse, has exhibited an anti-elitist strand (an outgrowth, although not a necessary
outgrowth, of the inclusionary beginnings of LatCrit)? Is it a "battle" of mutual
"ignorances"? After all, there is nary a mention of LatCrit scholarship in either Ford's
or Yoshino's work, and vice versa. If imitation is the sincerest form of flattery, then
surely ignoring an entire body of scholarly work may be a passive-aggressive insult, or
even an implicit statement of contempt or irrelevance. Remember the turrets of the big
guns that turned on the first generation of CLS and CRT scholars; those scholars were
vigorously and substantively involved in engaging with the critique of the critique.219

Second, Ford's and Yoshino's works are relevant to LatCrit scholarship because
LatCrit has been one of the major scholarly sites where the meaning of citizenship and
its relation to identity, racial and otherwise, has been deeply interrogated. Although
Yoshino's scholarship does incorporate his experience being raised in both Japan and
the United States, his focus is resolutely on the construction and contestation of U.S.
domestic identi(ies). Yoshino focuses primarily on sexual orientation. However, his
framework of "covering demands" could easily be expanded to include nationality,
country of origin, accent, religion, language, and much more. Meanwhile, Ford
explicitly situates himself in the U.S. experience of race that includes a history of
slavery and Jim Crow that is partially responsible for producing the skewed
distribution of resources in this country.

This exposes a problem with the "let's create an alternate (scholarly) universe"
approach, discussed earlier, 220 which LatCrit, Inc. encourages. Such an approach
represents an alternative to engaging with elitist hegemony using the powerful tools of
critique. The consequences of this move-intentional or unintentional-is that it not
only weakens LatCrit scholarship but it also leaves elitist hegemony relatively
uninformed by, and disengaged from, important topics and subject areas about which
LatCrit scholarship is (or should be) concerned.

For example, part of the reason why Ford and Yoshino's post-identity theories may
fail to speak to the dynamics of immigration is because the dominant analysis in
conventional immigration law scholarship is to view it as a body of law that has
developed apart from U.S. race relations law. 221 Although race as an area of legal

219. Some examples of the attacks leveled at CLS include Paul D. Carrington, Of Law and
the River, 34 J. LEGAL EDUC. 222, 227 (1984) (accusing CLS of embracing "nihilism" and
arguing that CLS had no place in the legal academy); Phillip E. Johnson, Do You Sincerely
Want to Be Radical?, 36 STAN. L. REv. 247 (1984) (accusing CLS of lacking a
positive/constructive agenda); Louis B. Schwartz, With Gun and Camera Through Darkest CLS-
Land, 36 STAN. L. REv. 413, 448 (1984) (calling CLS proposals "irresponsible). For attacks on
CRT, see supra note 56.

220. See supra text accompanying notes 162-65.
221. Notable exceptions include BILL ONG HING, MAKING AND REMAKING ASLAN AMERICA

THROUGH IMMIGRATION POLICY 1850-1990 (1993); KEVIN R. JOHNSON, THE "HUDDLED MASSES"

MYTH: IMMIGRATION AND CIvIL RIGHTS (2004); VICTOR C. ROMERO, ALIENATED: IMMIGRANT

RIGHTS, THE CONSTITUTION, AND EQUALITY IN AMERICA (2005); Aldana & Lazos Vargas, supra
note 6; Chac6n, supra note 6; Gabriel J. Chin, Segregation's Last Stronghold: Race
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discourse is increasingly bracketed, the two dominant approaches in U.S. immigration
law are a center-left liberal reformist strand and a conservative right exclusionist strand
that has worked to steadily pull the reformist strand to the right; both minimize the
salience of race in U.S. immigration law and policy. LatCrit scholarship has the
potential to intervene in, and disrupt, this dynamic, but only if LatCrit scholars are
willing to engage substantially in what may lead to some heated academic battles.
Certainly, there have been calls to arms, but only by marshaling academic capital and
credibility can such substantive engagement occur.222

With regard to Yoshino and Ford, where are the challenges and engagements with
their post-identity, yet startlingly nation/state-bound visions? Surely constructive
critique and engagement can deepen and expand their ideas by incorporating the
increasingly ubiquitous subjectivity of the immigrant, undocumented or otherwise, into
a post-CRT, post-civil rights vision of progressive social struggle, within and without
U.S. borders.

C. A Few Words on Centralization vs. Decentralization of Institutional Power in
LatCrit, Inc. and LatCrit Scholarship

The egalitarian, anti-hierarchical motives that led to the inclusionary approach of
LatCrit theory to membership and publication has been decentralized: put out a call for
papers, set a general theme for each annual conference, and employ the LatCrit
network to fill the panels.223 Although decentralization of power certainly has its
merits in many contexts, sharpening the intellectual edge of a scholarly movement may
not be one of them.

However, there may be more here than meets the eye. Although LatCrit, Inc.
ostensibly embraces a loose, decentralized approach to scholarly production and
community building, the actual structure of its board of directors is fairly centralized.
This makes perfect sense if one thinks of LatCrit, Inc. as also being a business
organization that is responsible for organizing and funding an increasing array of
projects from the Global Classroom to a United Nations-recognized nongovernmental
organization to the annual conference. 224 One of the costs of the decentralized-on-the-
outside/centralized-on-the-inside approach of LatCrit may be that quality control of the
content of the annual LatCrit symposia falls by the wayside. As long as the content
keeps flowing into the symposia, the bureaucratic function of ensuring that operations
run smoothly is satisfied. To use a crass marketing metaphor, as the LatCrit product

Discrimination and the Constitutional Law ofImmigration, 46 UCLA L. REv. 1 (1998); Gordon
& Lenhardt, supra note 88; Martinez, supra note 6; Olivas, supra note 6; Romero & Serag,
supra note 25. After a draft of this Article was written, LatCrit critically engaged immigration
law in a section of a symposium released after we completed a draft of this article. See
Symposium, LatCrit X-Working and Living in the Global Playground: Frontstage and
Backstage, 7 NEv. L. J. 685, 685-882 (2007). Much more, however, remains to be done.

222. See, e.g., Johnson, supra note 88.
223. See Hermndez-Truyol et al., supra note 13, at 275 n. 124 ("As expressed in the form

and structure of the Annual LatCrit Conferences... [the] emphasis on community-building is
manifest in the 'twin pillars' of our approach to personal collective praxis. The commitment to
continuity reflects this emphasis in the practice of rotating centers .... The commitment to
inclusivity equally reflects this emphasis .... ").

224. See id. at 271-74 (describing LatCrit's "Portfolio of Projects").
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line has expanded, the LatCrit "brand," at least with respect to scholarship, has become
diluted.

Perhaps it is inevitable that scholarly movements have a moment of birth, life, and
ultimately death, leaving behind the work of the scholars involved in them as the
evidence on which their success or failure will be later judged. CLS had its moment,225

as did CRT.226 Both movements morphed into other forms, such as New Approaches
to International Law (NAIL)227 and Third World Approaches to International Law
(TWAIL). 228 The movements also gave rise to--or, by their limitation, made apparent
a need for-other orientations such as Critical Race Feminism, 229 Critical Disability
Studies,23 ° Critical White Studies,23' and other critical studies fields (both inside the
realm of legal scholarship and scholarship outside of, but informed by, that realm).
Other scholarly movements, such as Law and Society,232 chose to institutionalize
themselves, presenting less of a set of ideas or critiques but a relatively open annual
forum accessible to anyone who signs up and pays membership dues.

Early CRT scholarship was analytically tight as a drum, the rough edges smoothed
by tough internal critique in small workshops. Perhaps as a function of the relatively
small size of LatCrit in the mid- 1990s, early LatCrit scholarship had the feel of a group
of scholars reading and critiquing each other's work. The experience changed
substantially as LatCrit grew in size and became more institutionalized.

LatCrit is an experiment in the ongoing tension between constitutionalists and anti-
constitutionalists. It possible to create an institution that is capable of self-correcting its
course with the appropriate channels and tools to make self-critique and course
correction possible (the constitutionalist position)? Anti-constitutionalists would say,
no, it's not possible: every institution, large or small, inevitably runs into the ditch,
with its wheels flying off. Although some institutions last longer than others, whether
because of wisdom or luck, the costs of institutionalizing and bureaucratizing a
movement inevitably blunt the sharp intellectual edge that it possessed at its inception.

So what are the forks ahead in the road for LatCrit, Inc. and LatCrit scholarship?
One model would recognize the value of creating a social network for academics of

color in the legal academy and the mentoring function for beginning law teachers and

225. See supra text accompanying notes 176-78.
226. See supra text accompanying notes 176-78.
227. See, e.g., Thomas Skouteris, Fin de NAIL: New Approaches to International Law and

its Impact on Contemporary International Legal Scholarship, 10 LEIDEN J. INT'L L. 415 (1997).
228. See, e.g., BALAKRISHNAN RAJAGOPAL, INTERNATIONAL LAW FROM BELOW:

DEVELOPMENT, SOCIAL MOVEMENTS AND THIRD WORLD RESISTANCE (2003); Antony Anghie &
B.S. Chimni, Third World Approaches to International Law and Individual Responsibility, 2
CHINESE J. INT'L L. 77 (2003).

229. See generally CRmCAL RACE FEMINISM: A READER (Adrien Katherine Wing ed., 2003).
230. See Michael A. Stein, Disability Human Rights, 95 CAL. L. REV. 75, 86-87, 86 n.56

(2007).
231. See generally CRITICAL WHITE STUDIES, supra note 66.
232. See generally The Law and Society Association, Law and Society Association Home

Page, http://www.lawandsociety.org ("The Law and Society Association, founded in 1964, is a
group of scholars from many fields and countries, interested in the place of law in social,
political, economic and cultural life. Members bring training in law, sociology, political science,
psychology, anthropology, economics, and history as well as in other related areas to the study
of sociolegal phenomena.").
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those contemplating entering the teaching market. However, it may be worth severing
the annual symposium function from LatCrit, Inc. either totally or partially. As
discussed above, tying the two together may have costs to the former if the LatCrit
symposia are incapable of engaging with the major serious scholarship of the day-
which is likely so long as the symposia remain an uneven hodgepodge with an
unpredictable set of analytical tools and approaches. A total severance would simply
drop the symposia production and call for papers. This would leave the question of
what the substantive content of the panels at the annual conference would be. It could
be that, as with early CRT, scholars would present works that they had placed
elsewhere or were in the process of placing.

Another approach would be to take the centralization of administration of function
that has occurred with LatCrit, Inc. seriously. 233 If there is a board of directors making
important decisions, a subcommittee should be assigned the duty to read and evaluate
all submissions for LatCrit symposia for thematic consistency, quality, and other
editorial decisions, such as suggested rewriting. In some ways, this is the type of work
that law professors already perform with one another in evaluating and commenting on
the work of their colleagues, in and out of their own law schools. Why should LatCrit
be a space in which virtually every submitted piece gets a seemingly uncritical "green
light"?234 Arguably, the idea of treating LatCrit as a "safe space" has crossed over from
LatCrit, Inc. into LatCrit scholarship in a way that is reflected in the quality of recent
LatCrit published symposia.

One might say that the individual works-in-progress sessions are a way to retain the
critical input in a small group setting that was characteristic of early CRT. However,
many of the pieces that are vetted in these works-in-progress sessions are going to be
placed or have already been placed in scholarly venues with which LatCrit scholarship
is not directly associated. Furthermore, it is unclear whether these works in progress
share certain common theoretical commitments in the way that early CRT works in
progress did.

CONCLUSION

The increase of Latina/os in legal academia over the last twenty years has forever
transformed legal scholarship, offering new perspectives on traditionally-recognized
subjects as well as creating entire new bodies of scholarship. This article has analyzed
the many significant contributions of the new genre of critical race scholarship known
as critical Latina/o, or LatCrit, theory.

In the emerging LatCrit movement, progressive Latina/o and other law professors
have forged an organized, structured, and tight-knit scholarly community that has
devoted itself to building a body of progressive scholarship. The early results are most
impressive: LatCrit theory has made many important contributions to the legal

233. See Hemndez-Truyol et al., supra note 13, at 271 n. 116 ("The [LatCrit, Inc.] Steering
Committee and Board include members from various countries, regions and disciplines, who
bring varied identity perspectives to common questions.").

234. See id. at 276 n.128 ("The [LatCrit] Symposium Submission Guidelines request that
authors keep their texts brief, and lightly footnoted, akin to an 'oral essay' that reflects the basic
substance of the conference proceedings.").
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academy. It has expanded the scope of critical studies to include much more than race,
including nationality, immigration status class, gender, and sexual orientation.

However, we also have identified in this article several pressing issues concerning
the quality of LatCrit scholarship that warrant care and attention. Specifically, for a
variety of structural reasons, LatCrit scholarship today suffers from a lack of focus and
distinctly uneven quality. Measures that ensure high quality scholarship in the LatCrit
symposia-the primary vehicle for LatCrit scholarship-are necessary to ensure that
LatCrit meets its lofty goals of producing scholarship that helps to promote social
transformation.

This article offers a roadmap on the direction that LatCrit might take to fulfill its
scholarly goals. It contends that "theory-guilt" has in part kept LatCrit from realizing
its potential. Carefully conceived, tightly written, and meticulously researched legal
scholarship is capable of being a powerful tool against subordination both within and
outside the legal academy. There are barricades at which to congregate within our very
own professional communities, and substantial engagement with our colleagues may
be an effective form of praxis.

This article also argued that for better or worse, we are in a post-Critical Race
Theory, post-civil rights era, and that anguishing over tensions between identity or
post-identity may be counterproductive, even to the point of retarding the growth of
LatCrit scholarship. LatCrit scholarship has the potential to supplement some of the
most interesting theoretical work on identity and race being done by scholars, such as
Richard T. Ford and Kenji Yoshino,235 by foregrounding the issue of immigration and
borders, a longtime LatCrit theme, which (judging from their citations) unfortunately
has not yet made much of an impact on Yoshino's and Ford's work. As an intellectual
movement, LatCrit has the unrealized potential of transforming the ideological field of
immigration law itself,236 but only if it manages to refocus its considerable intellectual

energy.
Finally, this article contends that LatCrit has evolved into two related but essentially

separate entities. LatCrit, Inc. organizes and promotes an annual conference and
supports a useful social network for legal scholars of color and mentoring for new law
teachers of color. Meanwhile, the LatCrit scholarship that appears in an annual
symposium issue is often marked by incongruous approaches and uneven quality. The
mish-mash of theoretical approaches obfuscates what, if anything, LatCrit theory
stands for intellectually. It is about time for LatCrit, Inc. to begin to exercise a greater
degree of editorial control over the scholarship that appears under its imprimatur, and
take action to restore the LatCrit scholarship brand.

235. See supra text accompanying notes 213-22.
236. See supra text accompanying notes 221-22.
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