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INTRODUCTORY NOTE TO THE AGREEMENT BETWEEN THE REPUBLIC OF POLAND AND THE
UNITED STATES OF AMERICA CONCERNING THE DEPLOYMENT OF GROUND-BASED BALLISTIC
MISSILE DEFENSE INTERCEPTORS IN THE TERRITORY OF THE REPUBLIC OF POLAND
BY DAVID P. FIDLER*

[August 20, 2008]
+Cite as 47 ILM 1042 (2008)+

Background

In November 2002, the member countries of the North Atlantic Treaty Organization (NATO) issued the Prague
Surmmit Declaration, in which they, among other things, agreed to ‘‘[e]xamine options for addressing the increasing
missile threat to Alliance territory, forces and populations centres in an effective and efficient way through an
appropriate mix of political and defence efforts, along with deterrence.””! Simultaneously, NATO initiated ‘a new
NATO Missile Defence feasibility study’’ to protect NATO territory from “‘the full range of missile threats[.]’*?

NATO’s interest in exploring the need for missile defense systems for its members reflected, in particular, the
importance the administration of President George W. Bush placed on developing and deploying missile defense
systems. In December 2001, the Bush administration provided formal notification to Russia of its intention to pull
out of the Anti-Ballistic Missile Treaty (ABM Treaty), which became effective six months later pursuant to Article
XV of the Treaty.>

The Bush administration justified its withdrawal from the ABM Treaty by underscoring how the United States
and its allies faced new security threats in the 21* century, including terrorists and ‘‘rogue states’’ (e.g., Iran)
interested ‘‘in acquiring increasingly longer-range ballistic missiles as instruments of blackmail and coercion
against the United States and its friends and allies.”’* To defend against this threat, the United States would move
to develoy and deploy missile defenses to protect ‘‘its homeland, its forces and its friends and allies against these
threats.”’

The NATO Missile System Agreements

As part of its desire to develop a missile defense system for NATO, the United States entered into negotiations
with the Czech Republic and Poland to host elements of a NATO missile defense system. The United States and
the Czech Republic signed the Agreement on Establishing a Ballistic Missile Defense Radar Site in the Czech
Republic (U.S.-Czech Radar Agreement) on July 8, 2008, under which the Czech Republic agreed to establish a
U.S. ballistic missile defense radar site in its territory (Article IV) that would be under the ‘‘exclusive use and
control’’ of the United States (ArticleAVI.l).6

The United States and Poland signed the U.S.-Poland Interceptor Agreement on August 20, 2008 (reproduced
below), under which Poland agreed to the deployment at a base in its territory of ‘‘non-nuclear ground-based
ballistic missile defense interceptors’’ (Article I.1). Under the Agreement, ‘‘[t]he United States shall have exclusive
command and control over ballistic missile defense activities and operations on the Base’’ (Article IV.7).

The U.S.-Czech Radar Agreement and the U.S.-Poland Interceptor Agreement were conditioned on the parties
concluding status of forces agreements (SOFAs) to apply to U.S. personnel stationed in the Czech Republic and
. Poland who would operate the respective parts of the missile defense system.

Russian Responses to the Missile Defense System Agreements

The signing of the two agreements, particularly the U.S.-Poland Interceptor Agreement, prompted angry responses
from Russia, which perceived that the missile defense system being established was aimed at it and would threaten
Russian national security. Specifically, Russia voiced concern that the NATO missile defense system would pose
a threat to Russia’s nuclear deterrent. Russian Foreign Minister Sergey Lavrov asserted, for example, ‘“We are
certain this system in Europe can have no other target for a long time to come but Russia’s strategic forces.””’

The United States, the Czech Republic, and Poland defended the agreements by claiming the missile defense
system would guard against ballistic missile threats from countries other than Russia, primarily Iran. Pointing to

* James Louis Calamaras Professor of Law and Director, Center on America and Global Security, Indiana University,
Bloomington. Peter McNeilly provided excellent research help for this Note.
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Iranian tests of new long-range missiles, a Pentagon spokesman asserted that the NATO missile defense system
was being created ‘‘to defend the U.S. and Europe agamst a threat that is developing in Iran.”’® In addition, experts
expressed skepticism that the missile defense system would threaten Russia’s strategic nuclear deterrent, which
consists of thousands of weapons and warheads. '°

However, the signing of the U.S.-Poland Interceptor Agreement and the U.S.-Czech SOFA coincided with heightened
concerns in all three countries about Russia after its invasion of Georgia on August 7, 2008. The United States
and Poland signed the Interceptor Agreement on August 20, 2008, and the United States and the Czech Republic
signed their SOFA on September 19, 2008. Press reports indicated that Russia’s invasion of Georgia factored mto
the Polish and Czech decisions to move forward with the Interceptor Agreement and the SOFA respectively.!!

In response, Russia continued to express its opposition to the missile defense system and began to threaten actions
to reduce or eliminate the threat it perceives the system poses to its national security. Russian threats have 1ncluded
placing Poland on the list of targets for nuclear strikes, ' engaging in efforts to jam the system electromcally,
and deploying surface-to-surface Iskander missiles within Russia’s exclave in Kaliningrad, between Poland and
Lithuania on the Baltic Sea, and in Belarus.'*

In an effort to assuage Russian concerns about the missile defense system, the Bush administration made proposals
to Russia in October 2008, including enhancing access for Russian military officials to the missile-defense
installations in Poland and the Czech Republic and reducing the total number of nuclear warheads the United
States and Russia possess through a renewed and revised Strategic Arms Reduction Treaty (START).”

Shifting the Controversy to the Obama Administration

Rather than take up the Bush administration’s proposals, Russia indicated it would address the issue with the new
incoming administration of President-elect Barack Obama. In a speech on November 5, 2008—the day after Obama
won the presidential election—Russian President Dmitry Medvedev made Russia’s hostility to the missile defense
system in Europe clear and threatened to ‘‘neutralize’’ it unless the United States scrapped it.16

Medvedev’s speech was widely interpreted in the United States and Europe as a direct, rather bellicose challenge
from Russia to the incoming Obama administration. During the presidential campaign, Obama supported missile
defense systems when the technology proves to be workable.!”

French President Nicolas Sarkozy added to the controversy swirling around the missile defense system by urging
the United States and Russia to delay their missile deployments, arguing that the NATO missile defense plan was
misguided and would not make Europe safer.!® Sarkozy’s intervention provoked criticism from the Polish Prime
Minister, who bristled at Sarkozy’s interference in a matter not directly involving France. 19

Conclusion

As of this writing, neither the U.S.-Czech Radar Agreement nor the U.S.-Poland Interceptor Agreement had been
approved by the Czech and Polish parliaments respectively. In addition, the U.S.-Czech SOFA had not been
approved by the Czech parliament, and the U.S.-Poland SOFA had not been finalized. Whether this set of agreements
will be approved, and the beginning elements of a NATO missile defense system created, remains uncertain. The
controversies surrounding these agreements ensure, however, that their fate will be determined by very high-stakes
policy decisions in all the countries concerned.

ENDNOTES
. . 3 See The White House, ABM Treaty Fact Sheet: Announcement
1 Press Release, NATO, Prague Summit Declaration Issued by of Withdrawal from the ABM Treaty, Dec. 13, 2001, http://
the Heads of State and Government participating in the Meet- www.whitehouse.gov/news/releases/2001/12/20011213-2.html.

ing of the North Atlantic Council in Prague on 21 November
2002, 9 4(g) (Nov. 21, 2002), available at http://www.nato.int/ 4 Id.
docu/pr/2002/p02-127¢.htm.

2 Id.

5 Id.
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AGREEMENT BETWEEN THE GOVERNMENT OF THE REPUBLIC OF POLAND AND
THE GOVERNMENT OF UNITED STATES OF AMERICA CONCERNING THE
DEPLOYMENT OF GROUND BASED BALLISTIC MISSILE DEFENSE INTERCEPTORS
IN THE TERRITORY OF THE REPUBLIC OF POLAND*

[August 20, 2008]
+Cite as 47 ILM 1045 (2008)+

PREAMBLE

The Government of the Republic of Poland and the Government of the United States of America (hereafter referred
to as the ‘‘Parties’’);

Recognizing that the proliferation of weapons of mass destruction and the means of their delivery, including
ballistic. missiles, poses a grave threat to international peace and security, and to the Parties, their allies, and
friends;

Acting in compliance with international law, including binding multilateral and bilateral international agreements,
and in particular with the provisions of the North Atlantic Treaty done at Washington on April 4, 1949, the
Agreement between the Parties to the North Atlantic Treaty Regarding the Status of Their Forces done at London
on June 19, 1951 (hereafter referred to as the ““NATO SOFA”’), the Acquisition and Cross-Servicing Agreement
between the Ministry of National Defense of the Republic of Poland and the Department of Defense of the United
States of America done at Warsaw on November 22, 1996, and the Agreement between the Government of the
Republic of Poland and the Government of the United States of America Concerning Security Measures for the
Protection of Classified Information in the Military Sphere done at Warsaw on March 8, 2007 (hereafter referred
to as the ““GSOMIA”’);

Recognizing the applicability of the Agreement between the Republic of Poland and the United States of America
to Supplement the NATO SOFA (hereafter referred to as the ‘‘Poland-U.S. Supplemental SOFA’’), upon its entry
into force;

Recognizing also the need to combine and enhance their efforts for purposes of individual and collective self-
defense, to maintain international peace and security, and to further enhance their capabilities for an appropriate
response to threats and attacks, including those of a terrorist nature;

Reaffirming that deployment of ground-based ballistic missile defense interceptors in the territory of Poland
represents an important contribution by the Republic of Poland to the building and further enhancement of the
United States missile defense system;

Recognizing that cooperation with allies and friends, and including members of the North Atlantic Treaty Organiza-
tion (hereafter referred to as ““NATO’’), in defense against the threat of ballistic missiles is important, and that
deployment of United States ground-based ballistic missile defense interceptors in the territory of Poland will
enhance and complement the existing security relationship between the Republic of Poland and the United States
and contribute to international peace and security and to the security of the Republic of Poland, the United States,
and NATO;

Bearing in mind their common defense interests and recognizing that cooperation in the field of ballistic missile
defense constitutes one of the elements of broader bilateral security cooperation, which should contribute to the
strengthening of the security of the Parties;

Recognizing their shared vision of broader and deeper strategic cooperation between the Republic of Poland and
the United States and, in its pursuit, the establishment of the Strategic Cooperation Consultative Group (SCCG)
to facilitate consultations on the enhancement of their mutual security, including the transformation and moderniza-
tion of Polish Armed Forces, within the framework of Article 3 of the North Atlantic Treaty;

Recognizing that the United States intends to provide information to, and to coordinate with, the Republic of
Poland concerning contingency planning for the security and defense of the Base;

* This text was reproduced and reformatted from the text appearing at the Ministry of Foreign Affairs of the Republic
of Poland website: (visited October 23, 2008) <http://www.msz.gov.pl/bpt/documents/15739.pdf>
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Have agreed as follows:

Article 1
Purpose and Scope

1.  This Agreement establishes the rights and obligations of the Parties with respect to the use by the United
States of the Closed Area on the territory of Poland in the locality of Slupsk-Redzikowo for the purpose of
deployment there and use of non-nuclear ground-based ballistic missile defense interceptors.

2. Upon entry into force of the Poland-U.S. Supplemental SOFA, each and every provision of that agreement
shall apply, mutatis mutandis, to this Agreement, unless this Agreement specifically provides that a particular
provision of the Poland-U.S. Supplemental SOFA does not apply. For matters not covered by this Agreement or
the Poland-U.S. Supplemental SOFA, to the extent such matters are covered by the NATO SOFA, the NATO
SOFA shall apply.

Article I1
Definitions

For purposes of this Agreement, the following terms are defined:

‘‘Base’” means a Closed Area in the territory of Poland in the locality of Slupsk-Redzikowo, used by United
States forces pursuant to the provisions of this Agreement and for the duration thereof, for the purpose of deployment
there and use of ground-based ballistic missile defense interceptors. The Base constitutes an Agreed Facility and
Area.

““Closed Area’’ means an area restricted for defense and security reasons as provided in Polish law.

‘‘Facility’’ means the area located within the Base where the Missile Defense Complex and supporting infrastructure
are located and with respect to which the United States controls access. The Facility constitutes an Agreed Facility
and Area.

“‘Missile Defense Complex’’ means the area located within the Facility with respect to which the United States
maintains a heightened degree of access control.

LR I

The terms ‘‘force’’, “‘civilian component’’, ‘‘United States forces’’, ‘‘dependent’’, ‘‘United States contractor’’,
““United States contractor employees’’, and ‘‘Agreed Facility and Area’’, shall have the meaning as defined in
the Poland-U.S. Supplemental SOFA.

Article IT1 »
Status and Operation of the Base

1.  The Base is the property of the Republic of Poland.

2. The United States forces shall use the Base without prejudice to the sovereignty and laws of the Republic
of Poland.

3. The Base shall be designated a Closed Area in accordance with Polish law.

4.  Polish law applies in the area of the Base. The force and the civilian component and the members thereof,
as well as their dependents, shall have the duty to respect the laws of the Republic of Poland in the area of the
Base and elsewhere in the territory of Poland.

5. All buildings, non-relocatable structures and assemblies connected to the soil on the Base, including those
constructed, used, altered or improved by United States forces, are the property of the Republic of Poland, while
movable objects and fixtures remain the property of United States forces and United States contractors, as appropriate.

6.  The United States shall be responsible to maintain good order and discipline within the United States forces
present on the Base, in accordance with United States internal laws and regulations.

7. Operations on the Base shall be conducted with due regard for public health and safety.

8. The United States shall not conduct without the consent of the Republic of Poland flight tests of ground-
based ballistic missile defense interceptors deployed on the Base.
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9.  The number of the members of the force and the civilian component to be deployed initially at the Base,
as well as a description of the major elements of the Missile Defense Complex, are set forth in the Annex. The
total number of members of the force and the civilian component stationed at the Base, as well as any permanent
changes in that number, shall be reported to the Republic of Poland upon initial deployment and every six months
thereafter, and shall be the subject of periodic consultations between the Polish Ministry of National Defense and
the United States Department of Defense. The number of members of the force and the civilian component shall
not exceed the number set forth in the Annex without the prior consent of the Polish Ministry of National Defense.

10.  The United States shall notify, and consult with, the Republic of Poland prior to major modifications to
the Missile Defense Complex and to major missile defense components on the Base.

11.  The United States shall provide to the Republic of Poland data concerning United States forces, United
States contractors, United States contractor employees working or living on the Base, and dependents. Provisions
regarding the type, frequency, and procedures for the provision of such data shall be established in an implementing
arrangement to this Agreement.

Article IV
Command and Control

1.  Except as provided in paragraphs 6 -8 below, the Base, including Polish military and civilian personnel of
the Polish Ministry of National Defense staying on the Base and other Polish nationals employed by the Polish
Ministry of National Defense on the Base, shall be under Polish command exercised by a representative of the
Polish Armed Forces (hereafter referred to as the ‘‘Polish Commander’’).

2. The Polish Commander shall be identified within thirty days of entry into force of this Agreement. The
Polish Commander or his or her designee shall be the Polish point of contact regarding activities related to Base
operations. The Polish point of contact shall have an office on the Base.

3.  The United States shall, within thirty days of entry into force of this Agreement, identify a representative
of the United States forces (hereafter referred to as the ‘“U.S. Commander’’) who shall be the United States single
point of contact regarding day-to-day activities under this Agreement, and who shall have authority over the
Facility and United States forces, dependents, United States contractors, United States contractor employees, and
other individuals employed by United States forces on the Base.

4, The Polish Commander shall, inter alia:

a. advise regarding relations with Polish governmental institutions and facilitate contacts with such
institutions;

b. participate in coordinating mutual logistics support for the military and civilian personnel deployed
on the Base;

participate in coordinating the provision of security on the grounds of the Base;
d. participate in coordinating reciprocal training on the grounds of the Base; and
e. advise the U.S. Commander regarding Polish law relevant to Base operation.

5.  The Polish Ministry of National Defense shall be responsible to the maximum extent possible for obtaining
any necessary Polish authorizations and the United States shall assist the Polish Ministry of National Defense, as
appropriate.

6.  The Polish Commander may notify the U.S. Commander of actions by United States forces, dependents,
United States contractors, and United States contractor employees on the Base that appear to be inconsistent with
Polish law. Such notification by the Polish Commander shall be duly considered by the U.S. Commander.

7. The United States shall have exclusive command and control over ballistic missile defense activities and
operations on the Base.

8.  The U.S. Commander also shall be responsible for matters relating to immovable property, infrastructure,
installations, supplies, equipment, and materiel located on the Base, but outside the Facility, that are operated
exclusively by the United States.
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Article V
Use of the Base

1.  The United States shall have exclusive use of, and unrestricted access to, the Facility on the Base in accordance
with this Agreement.

2. The United States may undertake construction activities on, and make alterations and improvements to, and
maintain, sustain, and operate ballistic missile defense structures and infrastructure on the Base. Such structures
and infrastructure include, but are not limited to, ground-based missile defense interceptors and associated processing,
storage, and launch facilities; communications facilities; security and access facilities; administrative, maintenance,
and storage facilities; utilities infrastructure (including back-up power generation and distribution); fuel handling
and storage facilities; fire protection; and housing and personnel support facilities. In the course of such activities,
the United States may:

a. use, alter, or demolish existing structures and infrastructure on the Facility; and
b. clear existing vegetation and excavate soil on the Facility.

3. Prior to beginning a construction activity on the Base, the United States shall submit to the Polish Ministry
of National Defense relevant documentation concerning the planned construction activity. Responsibility for
translating such documents shall be specified in an implementing arrangement.

4.  United States forces shall utilize local Polish physical persons and legal entities as suppliers of articles and
services to the extent feasible for the performance of a contract when the bids of such suppliers are competitive
and constitute the best value.

5. A no-fly zone and a limited no-fly zone will be established in the airspace over and around the Base. Detailed
parameters for the aforesaid zones, as well as the principles of their establishment and operation, and of cooperation
between relevant Polish and United States authorities regarding the use of Polish airspace, will be established in
an implementing arrangement to this Agreement.

6.  The Republic of Poland shall ensure that use of the land areas surrounding the Base is consistent with
operation of the Base.

7. The United States shall furnish relevant information to allow the Republic of Poland to regulate the use of
land areas surrounding the Base. The specific parameters and limitations on land use will be established in an
implementing arrangement that the Parties shall conclude within ninety days of signature of this Agreement.

Article VI
Access to the Base

1.  The Polish Commander and his or her authorized representative shall have access to the entire area of the
Base. Access to the Missile Defense Complex shall be provided promptly consistent with operational, safety, and
security requirements.

2. Representatives of competent agencies of the Republic of Poland and rescue services shall be granted prompt
access to the Base, including the Facility:

a. to respond to emergencies, such as fires or serious accidents;
b. to pursue persons who have committed an offense outside the Base and have entered the Base; and
c. upon request, for other official purposes specified under Polish law.

3.  The Polish Commander shall, with the concurrence of the U.S. Commander, establish the procedures for
access to the Base, including appropriate safety and security measures to be applied for entering the Base, and
shall issue appropriate passes to the Base.

4.  The United States shall control access to the Facility on the Base.

Article VII
Security of the Base

1. The Republic of Poland shall be respons1ble for providing security and protection of the Base outside the
perimeter of the Facility.



















