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From Res Ipsa Loquitur to Diethylstilbestrol: The
Unidentifiable Tortfeasor in Californiat

STEPHEN A. SPITz*

Among the most troublesome cases for courts in California and elsewhere
are those in which the plaintiff has suffered a major injury, wrongfully
caused, but the plaintiff cannot identify the tortfeasor responsible. If the
plaintiff can identify an injurer over the course of litigation all is well.' If
the plaintiff cannot significantly narrow the list of potential wrongdoers the
tort system is unable to provide a remedy. 2 Difficulty arises, however, when
the plaintiff can identify a group of possible tortfeasors, but cannot identify
any particular defendant as the one which actually caused his or her injury.

As a general principle of tort law, a plaintiff must establish a connection
between his or her injury and an act or omission of the defendant.3 Inherent
in this requirement is an identification of the defendant as the tortfeasor. 4

The doctrine of res ipsa loquitur, in its ordinary sense,5 relieves a plaintiff
of the burden of proving the precise cause of injury but not of the necessity
of identifying the responsible tortfeasor.6 Thus, to permit recovery by
plaintiffs victimized by unidentifiable tortfeasors, doctrinal expansion has
been necessary. California courts have responded to the call.7

t © Copyright 1990 by Stephen A. Spitz.
* Orrick, Herrington & Sutcliffe, San Francisco, California. J.D., 1982, Harvard Uni-

versity; A.B., 1979, Stanford University. I wish to thank Orrick, Herrington & Sutcliffe for
its support in the preparation of this article. The views and opinions expressed herein are my
own and should not be attributed to Orrick, Herrington & Sutcliffe or any of its clients. I
also wish to thank Matt Powers for helpful comments on an early draft, Leo Katz for guidance
and Carolyn Schepman Spitz for support and patience.

1. In jurisdictions where fictitious name or "Doe" pleading is permitted, for example, a
plaintiff may establish the identity of tortfeasors subsequent to the filing of his complaint.

2. Cf. Pierce, Encouraging Safety: The Limits of Tort Law and Government Regulation,
33 V"D. L. REv. 1281 (1980) (advocating administrative system of compensation).

3. W. KEETON, D. DOBBS, R. KEETON & D. OWENs, PROSSER AND KEETON ON THE LAW
OF TORTS § 41, at 263 (5th ed. 1984) [hereinafter PROSSER AND KEETON]. This connection is
usually labelled "proximate cause" or "legal cause." Id.

4. In a products liability case, for example, an essential element has been, until recently
at least, the identification of the named defendant as the manufacturer or supplier of the
defective product. See id. § 103, at 713.

5. See infra text accompanying notes 8-45.
6. This results from the control requirement, or the requirement of bringing negligence

home to the defendant. See infra text accompanying notes 29-37.
7. Although the importance of the issues discussed herein is not limited to any particular

jurisdiction, I have confined the focus of this article to California cases. California courts
have generally been on the leading edge of developments in the law in this area and, by
focusing on a single jurisdiction, the progression of and interrelationships among the cases are
more easily discernible.
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In Part I of this article, I will discuss res ipsa loquitur as a rule of
circumstantial evidence and will proceed to trace its doctrinal progression
through a policy-driven version of the doctrine to the concerted action and
alternative liability theories of liability. In Part II, I will focus on the setting
in which the problem of unidentifiable tortfeasors has been most dramati-
cally presented-women injured by the drug diethylstilbestrol (DES). Finally,
in Part III, I will suggest considerations for courts fashioning new theories
of liability for unidentifiable tortfeasor cases or applying existing tort
theories to new factual situations.

I. THE DOCTRINAL PROGRESSION OF THE UNIDENTIFIABLE
TORTFEASOR

A. Res Ipsa Loquitur and Inferences from Circumstantial
Evidence

The doctrine of res ipsa loquitur, as it appears in its usual and most
familiar form, is a rule of circumstantial evidence. 8 More precisely, it allows
(or compels) an inference of negligence from circumstantial evidence where
the defendant is unable to present sufficient contrary evidence. The doctrine
applies "where the accident is of such a nature that it can be said ... that
it probably was the result of negligence by someone and that the defendant
is probably the person who is responsible." 9 It is worth noting that the
"inference of negligence" permitted by the doctrine is not an inference that
a particular act of the defendant was negligent, but is an inference that the
defendant did some negligent act which proximately caused the harm in
question although the specific cause of the plaintiff's injury is unknown. 0

8. William Prosser was a strong proponent of this view. See W. PROSSER, HANDBOOK OF

THE LAW OF TORTS § 39, at 213 (4th ed. 1971) [hereinafter W. PROSSER, TORTs]; Prosser, Res
Ipsa Loquitur in California, 37 CALiF. L. REv. 183, 191 (1949) [hereinafter Prosser, Res Ipsa];
cf. Clark v. Gibbons, 66 Cal. 2d 399, 409, 426 P.2d 525, 532, 58 Cal. Rptr. 125, 132 (1967)
(doctrine of res ipsa loquitur "fundamentally predicated upon inferences deducible from
circumstantial evidence and the weight to be given to them" (citing Quintal v. Laurel Grove
Hosp., 62 Cal. 2d 154, 397 P.2d 161, 41 Cal. Rptr. 577 (1964))).

9. Zentz v. Coca Cola Bottling Co., 39 Cal. 2d 436, 446, 247 P.2d 344, 349 (1952); see
also Clark, 66 Cal. 2d at 409, 426 P.2d at 532, 58 Cal. Rptr. at 132; Prosser, Res Ipsa, supra
note 8, at 233. Under California Evidence Code § 646, enacted in 1970, res ipsa loquitur is a
presumption affecting the burden of producing evidence. Once the defendant has introduced
evidence that would support a finding that he was not negligent or that any negligence on his
part was not a proximate cause of the occurrence, the presumption vanishes. However, the
jury may still find the defendant negligent on the basis of the circumstantial evidence that
gave rise to the doctrine. See Law Revision Commission Comment of 1970, CAL. Evm. CODE

§ 646 (West Supp. 1989).
10. See Fowler v. Seaton, 61 Cal. 2d 681, 687, 394 P.2d 697, 700, 39 Cal. Rptr. 881, 884

(1964) ("There is no absolute requirement that the plaintiff explain how the accident happened.
Res ipsa loquitur may apply where the cause of the injury is a mystery, if there is a reasonable
and logical inference that defendant was negligent, and that such negligence caused the
injury.").

[Vol. 65:591
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It may appear that the doctrine of res ipsa loquitur, as so stated, is no
more than an embodiment of common sense. Surely judges and juries are
capable of drawing conclusions from circumstantial evidence without the
aid of a doctrine with a latin name." However, the doctrine, by focusing
on the likelihood of the essential components of the plaintiff's case, provides
a logical framework for approaching circumstantial evidence. As such, it is
a powerful antidote to an unfortunate judicial hesitancy to accept circum-
stantial evidence. This hesitancy, and the utility of res ipsa loquitur in
combatting it, can be seen most clearly in a brief examination of the line
of cases following Sargent v. Massachusetts Accident Co.'2 and the com-
mentary those cases have inspired.

Upham Sargent was a young adventurer who disappeared kayaking down
the Nottaway River in Quebec. The Sargent case involved the effort of
Sargent's father (the beneficiary of Upham's accident insurance policy), to
collect a claim requiring that he prove by a preponderance of the evidence
that the insured died from an accidental injury."' Although the Massachusetts
Supreme Court found this burden satisfied, it first made the following
observations with respect to the preponderance of the evidence standard:

It has been held not enough that mathematically the chances somewhat
favor a proposition to be proved; for example, the fact that colored
automobiles made in the current year outnumber black ones would not
warrant a finding that an undescribed automobile of the current year is
colored and not black, nor would the fact that only a minority of men
die of cancer warrant a finding that a particular man did not die of
cancer.... The weight or ponderance of evidence is its power to
convince the tribunal which has the determination of the fact, of the
actual truth of the proposition to be proved. After the evidence has
been weighed, that proposition is proved by a ponderance of the evidence

11. See Prosser, Res Ipsa, supra note 8, at 184-85; Seavey, Res Ipsa Loquitur: Tabula in
Naufraglo, 63 HARv. L. REv. 643, 645 (1950); cf. Jaffe, Res Ipsa Loquitur Vindicated, I
BunAio L. REv. 1, 1 (1951) (characterizing Prosser's and Seavey's position as being that "the
concept of res ipsa loquitur where it is correctly applied is redundant and where it is not
redundant is wrong").

12. 307 Mass. 246, 29 N.E.2d 825 (1940). Praise of the doctrine because it helps plaintiffs
win cases and because it is used to revise concepts of liability and proof, see, e.g., Jaffe,
supra note 11, at 15, is, to my mind, unconvincing. An argument that the plaintiff should
prevail in a negligence action even though the evidence is not sufficient to show that the
plaintiff's injury was more probably than not proximately caused by the defendant's negligence
is really an argument that a different standard of care (e.g., strict liability) should be applied
to the defendant's conduct. Such a position is better established directly than by distortion of
the negligence standard. See Gordon v. Aztec Brewing Co., 33 Cal. 2d 514, 530, 203 P.2d
522, 532 (1949) (Traynor, J., dissenting and concurring) (If strict liability is to be imposed "it
should be imposed openly and not by spurious application of rules developed to determine
the sufficiency of circumstantial evidence in negligence cases."). The use of the doctrine to
pursue distinct policy goals is the subject of Part I, section B infra. Although the legal
standards resulting from the policy-driven application of the doctrine may be justified, the use
of the term "res ipsa loquitur" has created confusion and invited misapplication.

13. Sargent, 307 Mass. at 250, 29 N.E.2d at 827.

1990]
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if it is made to appear more likely or probable in the sense that actual
belief in its truth, derived from the evidence, exists in the mind or minds
of the tribunal notwithstanding any doubts that may still linger there."

This language was quoted approvingly in two subsequent Massachusetts
Supreme Court decisions finding defendants not to have been sufficiently
identified as the cause of the plaintiff's injury. In Smith v. Rapid Transit,
Inc., 5 the plaintiff was forced off the street by a bus, but she offered no
evidence other than that the defendant had the sole franchise for operating
a bus line on that street. In Tartas' Case,16 the plaintiff sued the Workmen's
compensation insurer of one employer, but the court found that the plain-
tiff's decedent could have contracted his fatal illness while working for any
of several employers.' 7

The meaning of the Sargent court's "actual belief" dictum has stirred
considerable interest in academic circles. There are several possible expla-
nations. A first possibility is that the "actual belief" required by Sargent
exists only if the plaintiff shows that the likelihood of the proposition to
be proved exceeds fifty percent by some significant margin. This would, of
course, run counter to generally understood standards of proof in civil
litigation. In addition, contrary to what the Sargent court may have thought, 8

such a rule would in individual cases increase the likelihood of an erroneous
decision.' 9 Moreover, none of the Sargent cases have discussed the proof
requirement in numerical terms.

A more subtle interpretation is that Sargent requires a plaintiff to offer
some individualized proof; general statistical evidence, except perhaps in

14. Id.
15. 317 Mass. 469, 58 N.E.2d 754 (1945). The Smith case is the basis for the blue bus

hypothetical. See infra text accompanying note 276.
16. 328 Mass. 585, 105 N.E.2d 380 (1952).
17. The Massachusetts Supreme Court has continued to cite Sargent with approval. See,

e.g., Stepakoff v. Kantar, 393 Mass. 836, 473 N.E.2d 1131 (1985); King's Case, 352 Mass.
488, 225 N.E.2d 900 (1967); Sullivan v. Hamacher, 339 Mass. 190, 158 N.E.2d 301 (1959);
Sevigny's Case, 337 Mass. 747, 151 N.E.2d 258 (1958); Tucker v. Pearlstein, 334 Mass. 33,
133 N.E.2d 489 (1956); see also Lampe v. Franklin Am. Trust Co., 339 Mo. 361, 384, 96
S.W.2d 710, 723 (1936) (The jury "must not attempt to base a verdict upon what facts may
be 'more probable,' if they cannot decide what facts are true.").

18. See Brook, Inevitable Errors: The Preponderance of the Evidence Standard in Civil
Litigation, 18 TULSA L.J. 79, 94 (1982) [hereinafter Brook, Inevitable Errors] ("the early
exponents of the actual-belief-in-truth concept regarded it as actually a way of increasing
accuracy and limiting the number of errors").

19. See Ball, The Moment of Truth: Probability Theory and Standards of Proof, 14 VAMD.
L. REv. 807, 822-23 (1961); Brook, Inevitable Errors, supra note 18, at 86; Tribe, Trial by
Mathematics: Precision and Ritual in the Legal Process, 84 HARv. L. REv. 1329, 1341 n.37
(1971); cf. Kaye, Probability Theory Meets Res Ipsa Loquitur, 77 MICH. L. REv. 1456, 1481
(1979) (arguing that plaintiffs who attempt to prove negligence indirectly should generally be
required to show that the likelihood of negligence is substantially greater than not); Rosenberg,
The Causal Connection in Mass Exposure Cases: A "Public Law" Vision of the Tort System,
97 HARv. L. REv. 851, 875 n.101 (1984) (suggesting that, by reducing the number of cases,
overdeterrence of tortious conduct may minimize errors).

[Vol. 65:591
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rare instances, is not enough to satisfy the plaintiff's burden? ° This position
is defended either by asserting that particularistic evidence is necessary to
provide a causal explanation, 2' or by arguing that in most cases, taking into
account the probative value of the nonproduction of particularistic evidence,
the likelihood of the required showing is less than 50% even though the
statistical evidence taken alone may suggest that the likelihood is greater. 22

The counterargument is that, in terms of its value in deciding cases,
particularistic evidence is not qualitatively different, much less better, than
statistical evidence.23 Moreover, even taking into account the lack of par-
ticularistic evidence, the plaintiff's statistical evidence may be strong enough
to make the probability of the truth of his assertion greater than 50%.2
Although it is certainly relevant if a party that should be able to produce
evidence does not produce it,25 the pursuit of certain kinds of evidence (i.e.,
nonstatistical evidence, or even noncircumstantial evidence) may interfere
with proper factfinding.

A third explanation of the Sargent cases looks beyond the language of
the courts to the factual records underlying the cases before them. Read
narrowly, the Sargent cases stand for the simple proposition that a plaintiff
may not recover if he or she offers no evidence on a crucial part of his or
her case. 26 Although cases are best decided by examining the whole of the

20. See Brook, Inevitable Errors, supra note 18, at 89; see, e.g., Tribe, supra note 19, at
1341 n.37; Wright, Causation in Tort Law, 73 CALrF. L. REv. 1735, 1826 (1985); see also
Jaffe, supra note 11, at 4 (characterizing traditional view as being that "[t]he conditions for
a finding are not satisfied merely by showing a greater statistical probability.... There must
be a rational, i.e., evidentiary, basis on which the jury can choose the competing probabili-
ties.").

21. See, e.g., Wright, supra note 20, at 1821-26 (causal explanation necessary to impose
liability; naked statistical evidence provides only causal prediction).

22. See Tribe, supra note 19, at 1349; see also Kaye, The Laws of Probability and the
Law of the Land, 47 U. Cm. L. REv. 34, 40 (1979) (following Tribe); Kaye, The Paradox of
the Gatecrasher and Other Stories, 1979 AiJz. ST. L.J. 101, 106 (also following Tribe). To
use one of the Sargent examples, if the plaintiff had the burden of showing that his decedent
did not die of cancer, the plaintiff's failure to offer evidence of a specific cause of death may
lead the factfinder to conclude that plaintiff's decedent more likely than not did die of cancer,
notwithstanding that a majority of men do not die of cancer.

For an explanation of courts' aversion to naked statistical evidence not based upon the
utility (or lack of utility) of such evidence in obtaining correct decisions, see Nesson, The
Evidence or the Event? On Judicial Proof and the Acceptability of Verdicts, 98 Htv. L.
REv. 1357 (1985). Nesson argues that verdicts based solely on naked statistical evidence are
unacceptable because the judicial system strives to project an acceptable account of what
happened, and in such cases the public knows that the factfinder can do no more than make
a bet on the evidence. Id. at 1379.

23. See Brook, The Use of Statistical Evidence of Identification in Civil Litigation: Well-
worn Hypotheticals, Real Cases, and Controversy, 29 ST. Louis U.L.J. 293, 327-28 (1985)
[hereinafter Brook, Use]; Rosenberg, supra note 19, at 870.

24. See Brook, Use, supra note 23, at 326.
25. See infra text accompanying notes 277-86 for a more detailed discussion.
26. See Brook, Use, supra note 23, at 303; see also Friese v. Boston Consol. Gas Co., 324

Mass. 623, 631, 88 N.E.2d 1, 5 (1949) (citing Sargent and Smith for the proposition that
verdicts must rest on a solid foundation).

1990]
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evidence presented (taking into account, where appropriate, the nonprod-
uction of other evidence), reconsidering the Sargent and Smith facts and
concluding that the decisions were supportable does not solve the Sargent
problem. The Sargent language, with its ambiguous implications, still creates
confusion. 27

Res ipsa loquitur as a circumstantial evidence rule cuts through the
uncertainties presented by the various analyses of Sargent. Application of
the doctrine returns the factfinder's focus where it belongs: to what the
facts of the accident say about the likelihood of negligence and the defen-
dant's connection to it. If the facts of the accident are such that its cause
was more likely than not the defendant's negligence, the burden of proof
shifts to the defendant. The degree of conviction in the factfinder's mind
and the type and quantity of evidence before the court are simply not in
issue. Although this approach is proper for all negligence cases, it is most
valuable where the complete story of the plaintiff's injury is unavailable
and the factfinder may be tempted to throw up its hands in confusion and
to not weigh the evidence before it.21

Notwithstanding the relatively simple concepts behind the res ipsa loquitur
circumstantial evidence rule, California courts have experienced a great deal
of difficulty in applying the rule. This difficulty has resulted from the
problems inherent in reducing a rule to a formula and mechanically applying
that formula without regard to its underlying purposes.29 The starting point
for the modern statement of the doctrine is the Wigmore formulation:

27. In Stepakoff, for example, the Massachusetts Supreme Court approved a trial court's
jury instruction it described as follows:

The judge instructed the jury that the plaintiff had the burden of proving all
the essential elements of her case by a fair preponderance of the evidence.
Quoting from [Sargent], he told the jury that "[tihe weight or preponderance of
evidence is its power to convince the tribunal which has the determination of the
facts, of the actual truth of the proposition to be proved. After the evidence has
been weighed, that proposition is proved by a preponderance of the evidence if
it is made to appear more likely or probable in the sense that actual belief in its
truth, derived from the evidence, exists in the mind or minds of the tribunal
notwithstanding any doubts that may linger there." The judge also stated:
"Another description of the state of mind which is satisfied by a fair prepon-
derance of the evidence is a firm and abiding conviction in the truth of the
plaintiff's case. A third word picture of this burden of proof is a balance of
probability in favor of the plaintiff." Later in his charge, the judge told the jury
that the plaintiff had to prove "that her husband's death was more likely due
to the negligence of the defendant than to some other cause for which he is not
liable."

Stepakoff, 393 Mass. at 843, 473 N.E.2d at 1136.
28. One type of response has been to refer gratuitously to two possible causes of an

accident as "equally great," which if meant as "neither of which can be supported by the
evidence" may be acceptable, but if meant literally is almost certainly incorrect. See Jaffe,
supra note 11, at 4 (criticizing Galbraith v. Busch, 267 N.Y. 230, 196 N.E. 36 (1935)).

29. Prosser, Res Ipsa, supra note 8, at 187-88.

[Vol. 65:591
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(1) [tlhe apparatus must be such that in the ordinary instance no injurious
operation is to be expected unless from a careless construction, inspec-
tion, or user; (2) both inspection and user must have been at the time
of the injury in the control of the party charged; (3) the injurious
occurrence or condition must have happened irrespective of any volun-
tary action at the time by the party injured. It may be added that the
particular force and justice of the rule, regarded as a presumption
throwing upon the party charged the duty of producing evidence, consists
in the circumstance that the chief evidence of the true cause, whether
culpable or innocent, is practically accessible to him but inaccessible to
the injured person."

The California Supreme Court quoted Prosser's restatement of Wigmore's
formula3' in Ybarra v. Spangard,32 and this language has been cited fre-
quently.

33

In unidentifiable tortfeasor cases, the requirement of most concern is the
second one-the requirement that the injury-causing instrument must have
been under the "control" of the defendant. California courts have some-
times viewed this requirement as being simply a way of determining whether
an injury was the result of the defendant's negligence.3 4 More often, the
control requirement has been treated as a special element to be shown. As
a consequence, courts have in some cases applied res ipsa loquitur without
sufficiently examining the possibility of negligence on the part of someone
other than the defendant 35 and, in other cases, courts have had to stretch
the control "rule" so as to enable the plaintiff to proceed. 36 Prosser's
remark that:

30. 9 J. ,VIGMoRE, EVIDENCE IN TRIALs AT COMMON LAW § 2509 (J. Chadbourn rev. ed.
1981).

31. (1) [Ihe event must be of a kind which ordinarily does not occur in the absence
of someone's negligence; (2) it must be caused by an agency or instrumentality
within the exclusive control of the defendant; (3) it must not have been due to
any voluntary action or contribution on the part of the plaintiff.

W. PROSSER, ToRTs, supra note 8, § 39, at 214. Prosser goes on to state that "this traditional
formula is neither complete nor accurate so far as it goes." Id.

32. 25 Cal. 2d 486, 489, 154 P.2d 687, 689 (1944). The court also quoted Wigmore's
statement concerning the accessibility of evidence to the defendant. Id. at 490, 154 P.2d at
689.

33. See, e.g., Newing v. Cheatham, 15 Cal. 3d 351, 359, 540 P.2d 33, 39, 124 Cal. Rptr.
193, 199 (1975); Raber v. Tumin, 36 Cal. 2d 654, 659, 226 P.2d 574, 577 (1951).

34. See, e.g., Zentz, 39 Cal. 2d at 443, 247 P.2d at 348.
35. See, e.g., Newing, 15 Cal. 3d at 362-63, 540 P.2d at 41, 124 Cal. Rptr. at 201

(defendant's decedent controlled crashed airplane, so evidence of mechanical failure would not
have been relevant); Godfrey v. Brown, 220 Cal. 57, 29 P.2d 165 (1934) (two car collision
and plaintiff a passenger in car controlled by the defendant); cf. Kilgore v. Shepard Co., 52
R.I. 151, 158 A. 720 (1932) (plaintiff in control of stool that broke while he sat on it).

36. In Escola v. Coca Cola Bottling Co., 24 Cal. 2d 453, 150 P.2d 436 (1944) and Gordon,
33 Cal. 2d at 514, 203 P.2d at 522, involving suits against the manufacturers of bottles which
exploded when picked up by the plaintiffs, the California Supreme Court held that the control
requirement could be satisfied by a showing that the defendant had control at the time of the
alleged negligent act and the condition of the instrumentality had not been changed after it

1990]
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[i]t would be far better, and much confusion would be avoided, if the
idea of "control" were to be discarded altogether, and if we were to
say merely that the apparent cause of the accident must be such that
the defendant would be responsible for any negligence connected with
it37

is still germane.
The problem presented by the unidentifiable tortfeasor cases, however, is

fundamental and does not turn on whether the requirement is cast in terms
of the defendant's "control" of the injury-causing instrument or its con-
nection with the alleged negligence. Where the facts disclose multiple de-
fendants acting independently, no one of which more likely than not
controlled the instrumentality or was connected with the negligence, no
case-circumstantial or otherwise-has been proved by a preponderance of
the evidence against any one of them.38 Courts sometimes fail to appreciate
this issue, 39 and occasionally consciously impose liability under these circum-
stances to promote separate policy goals. 40 The latter cases, the subject of
the next section of this Part, in fact take the doctrine of res ipsa loquitur
well beyond the confines of a rule of circumstantial evidence. They also
highlight the fact that res ipsa loquitur, as a rule of circumstantial evidence,
simply does not work for the case of the unidentifiable tortfeasor.

In completing this discussion of the circumstantial evidence rule formu-
lation of res ipsa loquitur, it is worth noting the treatment of Wigmore's
statement concerning the rule's relationship to the defendant's accessibility
to the chief evidence of the case. 41 Although some California cases have

left the defendant's possession. In Rose v. Melody Lane of Wilshire, 39 Cal. 2d 481, 247 P.2d
335 (1952), the plaintiff was injured when a barstool broke while he was sitting on it and it
was held sufficient that the defendant had exclusive control as to construction, inspection and
maintenance of the stool.

37. Prosser, Res Ipsa, supra note 8, at 201.
38. See Raber, 36 Cal. 2d at 662-63, 226 -P.2d at 579 (Traynor, J., dissenting and

concurring); Godfrey, 220 Cal. at 69, 29 P.2d at 170 (Thompson, J., dissenting); Seavey,
supra note 11, at 646.

39. In Raber, for example, the plaintiff was injured by a falling ladder while helping to
remodel a store. The only others in the building, one of whom presumably negligently placed
the ladder, were Tumin, the store owner, and Endriss, an employee of Tumin. Tumin should
have been responsible for either his or his employee's negligence, but Endriss should have
been responsible only for his own negligence. The court nonetheless held that the doctrine of
res ipsa loquitur operated against each defendant, notwithstanding the lack of specific evidence
implicating either Tumin or Endriss. The distinction between Tumin and Endriss did not escape
the attention of Justice Traynor. See Raber, 36 Cal. 2d at 661-65, 226 P.2d at 578-81 (Traynor,
J., dissenting and concurring).

40. It is difficult to classify automobile collision cases such as Godfrey, 220 Cal. at 57, 29
P.2d at 165 (applying res ipsa loquitur against the driver of the car in which the plaintiff was
a passenger). Prosser's normally lucid discussion of the doctrine's history in California does
not adequately account for the results of the collision cases. See Prosser, Res Ipsa, supra note
'8, at 204-08.

41. See supra text accompanying note 30.

[Vol. 65:591
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B. Effectiveness Considerations

Effectiveness considerations involve the effectiveness of an unidentifiable
tortfeasor doctrine in achieving the optimum distribution of loss between
plaintiffs and defendants and among defendants. An effective remedy avoids
overdeterrence and underdeterrence and leaves each party in a fair posi-
tion.27 Effectiveness concerns are most significant with unidentifiable tort-
feasor doctrines employing probabilistic or statistical evidence. One' aspect
of the problem concerns the efficiency of a remedy in a particular case or
category of cases and another concerns the flexibility of the jurisdiction's
tort system.

Before devising or employing an unidentifiable tortfeasor doctrine based
upon probabilistic or statistical evidence, courts must first consider the
probative value of such evidence. If much specific evidence relating to the
factual determinations to be made is before the court, probabilistic or
statistical evidence may be of very little help.28 If specific evidence is not
available, courts must, before employing probabilistic or statistical evidence,
ascertain the closeness of the relationship between the measure employed
and the determination sought. The value of background statistics can vary
significantly. 289

In the DES context, although market shares are difficult to determine
and the market share theory does not account for possible differences in
the harmfulness of DES produced, 290 the amount of DES produced by each
drug manufacturer is a reasonable approximation of the amount of harm
caused.

A close relationship between market shares and harm caused often does
not exist, however, in many other cases which appear similar. Some prod-
ucts, like asbestos, 29' appear in a variety of forms with varying toxicities.
Some products, like cigarettes, 292 increase the risk of certain types of diseases

287. One element of fairness is imposing liability on defendants commensurate with the
harm they caused. Another element is imposing liability only on defendants who have
demonstrably breached the applicable standard of care. See infra text accompanying notes 297-
304.

288. See Brook, Use, supra note 23, at 305; see also Guenther v. Armstrong Rubber Co.,
406 F.2d 1315 (3d Cir. 1969) (significant specific evidence; probability-based remedy rejected);
Mertan v. E.R. Squibb & Sons, 141 Cal. App. 3d 511, 190 Cal. Rptr. 349 (Cal. Ct. App.
1983) (opinion ordered not published) (significant specific evidence; plaintiff nevertheless
permitted to pursue market share theory).

289. See Brook, Use, supra note 23, at 343.
290. See supra text accompanying notes 205-12.
291. See supra note 272 and accompanying text.
292. See Abraham, supra note 164, at 865 ("nothing even remotely as precise a proxy for

the probability of responsibility as market share is available in most nonsignature disease
cases"); Note, supra note 168, at 678 n.54 ("Cigarette smoking increases the incidence of
heart disease and lung cancer, but cannot be isolated from other factors and established as
the but-for cause of a particular individual's disease.").
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without being the sole cause. Also, differences in marketing methods and
the presence or absence of warnings and safety instructions may make
equally dangerous products differ in their likelihood of causing injury.29 In
such cases "market shares" alone are not sufficient, and reasonable cau-
sation probabilities can only be determined with difficulty and a fair degree
of speculation.

In the blue bus case, it does not necessarily follow from the fact that
Blue Bus Co. owns and operates 80% of the blue buses operating in the
town that there is an 80% likelihood that Blue Bus Co. caused Mrs. Smith's
accident. Probabilities would differ if Blue Bus Co.'s drivers drove negli-
gently more (or less) often than drivers of other companies294 and could
change dramatically if the accident occurred on a regular route of Blue Bus
Co. (or another bus company) or if the accident occurred near (or away
from) Blue Bus Co.'s yard.

A more general consideration in devising probability-based unidentifiable
tortfeasor doctrines is whether the jurisdiction's tort rules are sufficiently
flexible to apportion liability fairly. With market share liability, as amplified
by Brown, DES manufacturers are liable only severally and in a proportion
not in excess of their market shares. 295 If the plaintiff cannot be limited to
less than a full recovery or if the defendants' liability must be joint and
several, however, solvent defendants before the court may be subject to
greater than "efficient" liability. In the blue bus case, for example, Blue
Bus Co. may face liability for all accidents involving unidentified blue
buses.

296

C. The Moral Imperative

The moral imperative supports applying an unidentifiable tortfeasor doc-
trine when it can be shown independently of the specific causation issue
that the defendants each breached a duty of care owed to the plaintiff or
similarly situated persons. In the DES situation presented in Sindell, all
defendants were assumed to have been negligent and a cornerstone of the
court's decision was the rationale of Summers v. Tice that "as between an
innocent plaintiff and negligent defendants, the latter should bear the cost
of the injury." 297 Even if, as the Sindell dissent pointed out,29 it is more

293. See Note, supra note 168, at 679 n.58.
294. See Brook, Use, supra note 23, at 346-47 (percentage of buses not same as percentage

of negligently driven buses).
295. See supra text accompanying notes 171-82.
296. See Tribe, supra note 19, at 1349-50. This is not to say, however, that it is necessarily

more "efficient" or fair in such a situation to leave a plaintiff remediless. See Brook, Inevitable
Errors, supra note 18, at 101-02.

297. Sindell v. Abbott Laboratories, 26 Cal. 3d 588, 610-11, 607 P.2d 924, 936, 163 Cal.
Rptr. 132, 144, cert. denied, 449 U.S. 912 (1980); see supra text accompanying notes 154-59.

298. Sindell, 26 Cal. 3d at 616, 607 P.2d at 939, 163 Cal. Rptr. at 147 (Richardson, J.,
dissenting).
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likely than not that a given defendant did not cause the injury of the
particular plaintiff, each DES manufacturer did increase the risk of injury
to the plaintiff and other DES daughters collectively and it is likely that
each defendant's wrongful conduct was responsible for harm to someone. 299

When, in an unidentifiable tortfeasor situation, causation and negligence
are linked, however, uncertainty about identity is also uncertainty about
negligence. In the blue bus case, for example, if Blue Bus Co. did not force
Mrs. Smith's car off the road, Blue Bus Co. did not act negligently toward
anyone. If we believe there is an 80% chance Blue Bus Co. caused Mrs.
Smith's accident and Mrs. Smith is allowed to prevail, there is an 80%
chance of having correctly held liable a tortfeasor. If, however, ten separate
bus companies each operate 10% of the blue buses operating in the town,
to award a remedy would impose liability on ten defendants each of which
was substantially less likely than not negligent and nine of which were in
fact innocent. The moral imperative for providing a remedy in such a case
is at best weak and the message delivered by the court is more "don't
operate buses" than "don't act wrongfully. ' 3

00

Unidentifiable tortfeasor cases involving manufacturing defects are simi-
lar.301 In Sheffield v. Eli Lilly & Co.,30 2 for example, the plaintiff had been
permanently disabled by an injection of defective Salk polio vaccine, the
manufacturer of which could no longer be identified. A critical difference
from Sindell was that all defendants in Sindell manufactured a defective
generic product, while in Sheffield, although all defendants manufactured
a generic product, only one manufactured a defective one and market share
liability was rejected. 03 Courts must be wary, therefore, of employing
unidentifiable tortfeasor doctrines in cases involving isolated injuries or
other situations in which an independent showing cannot be made on the
standard of care issue.3 4

299. Sindell is in this sense more compelling than Summers. Sindell can be viewed as a
decision to deal with the DES problem in the aggregate without concern over matching
individual DES daughters with particular manufacturers. But cf. Schwartz & Mahshigian,
supra note 133, at 948 (essential to show defendant breached duty to individual plaintiff).

300. See Nesson, supra note 22, at 1383.
301. Professor Rosenberg argues that proportionality rules like market share liability should

be applicable to intermittent torts, taking into account long-run accident or defect rates. See
Rosenberg, supra note 19, at 868. If a given industry produces a large number of similar
defective products of untraceable source, the DES scenario may invite comparison. Even in
such event, however, evidentiary problems in determining defective product track-records would
likely be insurmountable.

302. 144 Cal. App. 3d 583, 192 Cal. Rptr. 870 (1983).
303. Id. at 592-99, 192 Cal. Rptr. at 875-80; see also Garcia v. Joseph Vince Co., 84 Cal.

App. 3d 868, 148 Cal. Rptr. 843 (1978) (plaintiff injured by defective fencing blade made by
one of two manufacturers).

304. In special situations the moral imperative may suggest protecting to a greater extent a
particular party from the risk of error. Protection of defendants in criminal prosecutions is
one example. See Ball, supra note 19, at 816; Brook, Use, supra note 23, at 309; cf. supra
text accompanying notes 49-69 (enhanced res ipsa loquitur applied when special relationship
exists between the plaintiff and the defendant).
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D. Institutional Considerations

Before devising new unidentifiable tortfeasor doctrines or employing
existing doctrines in new situations, courts must consider issues relating to
the role and operations of the judicial system. A readily apparent issue
concerns the role of the courts in addressing the existing harm. Legislative
solutions are not always feasible and the denial or grant of a tort remedy
may affect the legislative process.3 05 Nevertheless, many situations are better
left in the legislative domain and/or are best addressed by providing
administrative remedies.

A more subtle factor involves the public acceptance of judgments. A goal
of the judicial process is to articulate statements about past events that can
be accepted as true for purposes of entering a judgment and spelling out
the rights of the parties thereafter.3°0 A problem for the acceptability of
unidentifiable tortfeasor doctrines based primarily on statistical evidence is
that uncertainty is acknowledged and the public is aware that the trier of
fact cannot do better than make a probabilistic statement, a "bet." 307

Against this, of course, must be balanced public acceptance difficulties in
withholding a remedy from deserving plaintiffs0 and the value to the
judicial system of being seen as attempting to reach probable results, thereby
reducing the number of "errors." 3 °9 There are a large number of DES cases
and liability may be viewed as working out in the aggregate. Acceptability
is a significant concern, however, in isolated incident cases.

A third institutional consideration is the wise allocation of judicial re-
sources. Ideally, no proper remedy should be denied because of inadequate
resources. Realistically, courts have limited resources which they should
allocate in a manner maximizing the judicial system's productivity.310 Even
assuming accurate results are obtainable, 3" overcoming formidable proof
problems may be difficult and resource consuming. The DES situation
involves a large number of cases and a great deal of harm. 31 2 Providing a
remedy for isolated incidents like the blue bus case, however, may not be
worthwhile. To ensure that limited judicial resources are well spent, before
devising or employing new unidentifiable tortfeasor doctrines courts must
balance the magnitude of the problem presented, in terms of the number
of like cases and the severity of harm caused, against administrative burdens
and proof problems.

.305. See supra notes 231-34 and accompanying text.
306. See Ball, supra note 19, at 808; Nesson, supra note 22, at 1358-59.
307. See Nesson, supra note 22, at 1378-79.
308. See Brook, Use, supra note 23, at 335-36.
309. See Brook, Inevitable Errors, supra note 18, at 105.
310. See Rosenberg, supra note 19, at 888.
311. Cf. supra text accompanying notes 287-96 (effectiveness of remedies varies).
312. See supra text accompanying note 136.
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The practical realities of litigation also burden the parties so courts should
evaluate the magnitude of the harm and the problem of proof from the
litigants' perspective. Granting a remedy while placing a virtually insur-
mountable burden of proof upon the plaintiff does not accomplish much.
Conversely, placing heavy or impossible proof burdens on defendants may
make suits difficult to defend from a practical standpoint and amount to
an imposition of liability. A situation of particular concern would be one
in which a plaintiff could maintain an action against a number of defendants
with bare allegations or only a minimal factual showing. In such a case it
may be cost-effective for a plaintiff to bring suit but not cost-effective to
present even a meritorious defense, especially if a defendant's share of the
total liability is minor. Thus, the plaintiff may be able to readily obtain
settlements without the need to have, or to establish, a case 3

Finally, courts must consider the possibility that a new unidentifiable
tortfeasor doctrine will be misapplied in subsequent cases. Unidentifiable
tortfeasor doctrines are fact specific and the danger of error is great. Courts
can misapprehend key factual elements of a case,314 apply liability theories
without recognizing the absence of essential elements315 and misunderstand
the purpose of doctrinal components. 316 Also, with respect to unidentifiable
tortfeasor remedies relying on probability determinations, courts must re-
member that mathematical "proofs" are often replete with inadequacies,
both in terms of mathematical error and nonsubstantiation of data.317

CONCLUSION

Unidentifiable tortfeasor cases present difficult problems of uncertainty.
Courts must deal not only with uncertainty about the commission of a tort

313. See Note, supra note 220, at 324 (viewing the market share theory as an example of
such a case). This is not to say that cases should not settle nor to deny that nearly every case,
no matter how frail, has some "nuisance value" in settlement. The difference is that the sum
of the "nuisance values" to a large number of defendants may be considerable in relation to
the intrinsic value of the plaintiff's claim.

314. See, e.g., Raber v. Tumin, 36 Cal. 2d 654, 226 P.2d 574 (1951) (discussed supra note
38); Dierman v. Providence Hosp., 31 Cal. 2d 290, 188 P.2d 12 (1947) (discussed supra text
accompanying notes 72-81).

315. See, e.g., Litzmann v. Humboldt County, 273 P.2d 82 (Cal. Dist. Ct. App. 1954)
(discussed supra note 127).

316. See, e.g., Murphy v. E.R. Squibb & Sons, 202 Cal. Rptr. 802 (Cal. Ct. App. 1984)
(opinion vacated) (discussed supra note 191 and accompanying text); Kilgore v. Shepard Co.,
52 R.I. 151, 158 A. 720 (1932) (discussed supra note 35).

317. See, e.g., United States v. Massey, 594 F.2d 676 (8th Cir. 1974) (prosecutor confused
the probability of matching hair samples with the probability of mistaken identity); Miller v.
State, 240 Ark. 340, 399 S.W.2d 268 (1966) (no foundation on which to base probabilities);
People v. Collins, 68 Cal. 2d 319, 438 P.2d 33, 66 Cal. Rptr. 497 (1968) (no substantiation
of probabilities, misapplication of product rule, confusion of probability of occurrence with
probability of mistaken identity); State v. Sneed, 76 N.M. 349, 414 P.2d 858 (1966) (probability
estimates mere speculation). See generally Tribe, supra note 19 (critique of use of mathematics
in fact finding).
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but uncertainty concerning the identity of the tortfeasor. While the doctrine
of res ipsa loquitur provides a means to deal with uncertainty, overcoming
the tendencies exhibited in the Sargent line of cases, it does not, as a
circumstantial evidence rule, address the unidentifiable tortfeasor situation.

From res ipsa loquitur and the separate notion of certain defendants
having "superior access to information," California courts developed the
doctrine I have referred to as enhanced res ipsa loquitur. Enhanced res ipsa
loquitur deals with uncertainty by shifting the burden of proof (and loss,
if proof is not available) to defendants standing in a special relationship to
plaintiffs or who can be characterized as responsible for the uncertainty.
As evidenced by Ybarra, when these factors are present, enhanced res ipsa
loquitur can be used with major impact in unidentifiable tortfeasor cases.

The concert of action theory and alternative liability theory are express
unidentifiable tortfeasor doctrines. Although these doctrines appear in sim-
ilar factual situations involving complementary action by two or more
defendants, their theoretical underpinnings are quite different. Both are
limited, however, in that the concert of action theory requires an agreement
and the alternative liability theory requires a limited number of potential
tortfeasors, all of whom are before the court.

The DES situation presents the unindentifiable tortfeasor problem dra-
matically. The California Supreme Court responded in Sindell by fashioning
a new unindentifiable tortfeasor doctrine-market share liability. Although
properly hailed as a breakthrough, market share liability was actually less
of a departure from current norms than would have been stretching existing
unidentifiable tortfeasor doctrines to apply to the DES situation.

Although important aspects of the doctrine are still unsettled, market
share liability appears to be generally well-suited to the DES situation: A
large amount of harm needs to be redressed, there is, at least at the pleading
stage, the moral imperative presented by innocent plaintiffs and negligent
defendants, the use of market shares and several liability makes for an
effective remedy and evidence production worries are relatively mild. With
the hypothetical blue bus case the reasons for providing a remedy are less
compelling. There are significant concerns about evidence suppression, ef-
fectiveness and the magnitude of institutional burdens relative to the amount
of harm to be redressed.

Although courts have erred and misapplied doctrines, California courts
have generally done a good job handling unidentifiable tortfeasor situations.
Their and other courts' ability to continue to do so in the future will hinge
upon their sensitivity to issues presented by unidentifiable tortfeasor situa-
tions and their creativity and flexibility in formulating well-tailored responses.
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