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INTRODUCTION

The development of sexual harassment law is replete with instances of "blaming the
victim." The requirement that women prove that even sexually abusive and denigrating

conduct is unwelcome is based upon the belief that women often invite sexual attention
by their conduct, their dress, and even their mere presence.' The requirement that
women show that the abusive conduct directed toward them is both subjectively
offensive and objectively hostile and abusive is based on the concern that overly
sensitive women will make a "federal case" out of the innocent and relatively

t Copyright 2007 L. Camille H6bert. All rights reserved.

* Carter C. Kissell Professor of Law, Michael E. Moritz College of Law at The Ohio

State University. I want to thank Kathryn Krisher, The Ohio State University Moritz College of
Law Class of 2005, and Elizabeth Evans, Class of 2007, for their excellent research and editing
assistance in connection with this Article. I also want to thank my colleagues Marc Spindelman
and Martha Chamallas for their helpful comments on an earlier draft of this Article.

1. See, e.g., Meritor Sav. Bank v. Vinson, 477 U.S. 57 (1986). In Meritor, the plaintiff
alleged that she was followed into the restroom, fondled in front of other employees, and
forcibly raped by her supervisor. Id. at 60. The Court determined that, "[w]hile 'voluntariness'
in the sense of consent is not a defense to such a claim, it does not follow that a complainant's
sexually provocative speech or dress is irrelevant as a matter of law in determining whether he
or she found particular sexual advances unwelcome." Id. at 69. See also Reed v. Shepard, 939
F.2d 484 (7th Cir. 1991). The court in Reed agreed with the trial court's finding that the plaintiff
welcomed behavior that included having her face pushed into a toilet and having a cattle prod
placed between her legs by her actions of using offensive language, not wearing a bra, giving a
softball warmer resembling a scrotum to a male coworker, and exhibiting to male coworkers her
abdominal scar resulting from a hysterectomy. Id. at 486-87.
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innocuous sexually related conduct of their coworkers and supervisors.2 Even the
insistence of courts that women establish that explicitly sexual and gender-based
conduct was directed at them "because of sex" appears to reflect a concern that women
will provoke such conduct toward them by other aspects of their personalities and then
will seek to claim that the conduct occurred because they are women. 3

In recent years, this phenomenon of blaming the victim has expanded from the
realm of the standards for actionable sexual harassment into the issue of employer
liability for such harassment. In an increasing number of sexual harassment cases in
which courts have concluded-or at least assumed-that actionable harassment has
been established, those same courts have excused the employer from liability for that
harassment, concluding that the employer should not be held liable because the
employer is not to blame for the harassment. Often the rationale for this conclusion is
that the victim of harassment failed to bring the harassment to the employer's attention
or has improperly delayed-or committed some other blameworthy act-in doing so.
Accordingly, these courts, while not necessarily holding women responsible for the
harassment targeted at them, have found that the women's actions contributed to the
duration or severity of the harassment, thereby reducing or eliminating their ability to
recover for the harms caused by that harassment.

In reaching these decisions, the courts have generally concluded that women who
fail to complain promptly or at all have acted inappropriately-that they have been
"unreasonable" in their responses to being sexually harassed by their supervisors and
their coworkers. This Article challenges the conclusion of those courts that those
women who fail to promptly report through official channels that they have been
sexually harassed have acted unreasonably. In doing so, this Article explores the
reasons why women choose other measures to deal with the harassment to which they
are subjected and explains why those choices are not inappropriate, given both the
circumstances in which women find themselves, and the organizational and legal
context in which those choices are made.4 This Article concludes that courts might

2. See, e.g., Come v. Bausch and Lomb, Inc., 390 F. Supp. 161, 163-64 (D. Ariz. 1975)
("[A]n outgrowth of holding such activity to be actionable under Title VII would be a potential
federal lawsuit every time any employee made amorous or sexually oriented advances toward
another. The only sure way an employer could avoid such charges would be to have employees
who were asexual.").

3. See Rebecca Hanner White, There's Nothing Special About Sex: The Supreme Court
Mainstreams Sexual Harassment, 7 WM. & MARY BILL RTs. J. 725,735-36 (1999) ("After all, a
woman in a male-dominated workplace may be harassed because she is a woman, or she may be
harassed because she is ajerk. The former situation would support a Title VII claim; the latter
would not.").

4. A number of other commentators have examined the phenomenon of victims' responses
to sexual harassment and explored the reasons that victims often fail to make formal complaints.
See Theresa M. Beiner, Sex, Science and Social Knowledge: The Implications of Social Science
Research on Imputing Liability to Employers for Sexual Harassment, 7 WM. & MARY J. WOMEN
& L. 273, 312-31 (2001) (discussing social science research indicating that most victims of
sexual harassment do not report it and the reasons that victims give for failing to report, and
suggesting changes to be made to the law to accommodate these findings); Deborah L. Brake,
Retaliation, 90 MINN. L. REv. 18, 25-42 (2005) (noting, in the context of a discussion of
retaliation, the reluctance of victims of discrimination and harassment to challenge the conduct
to which they are subjected); Martha Chamallas, Title VI's Midlife Crisis: The Case of
Constructive Discharge, 77 S. CAL. L. REv. 307, 373-380 (2004) (exploring, in the context of
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better be able to judge the reasonableness of women's responses to sexual harassment
by application of the "reasonable woman" standard-or the standard of the reasonable
victim in the same circumstances as the plaintiff. This standard, which is currently
applied by some courts in judging whether sexually harassing conduct is sufficiently
offensive or abusive to violate Title VII, is equally applicable to the question of the
objective reasonableness of the manner in which victims of sexual harassment
complain-or fail to complain-about being sexually harassed.

Part I of this Article addresses the manner in which the courts have applied the
standards for employer liability for sexual harassment and critiques the conclusions of
those courts about the reasonableness of the employee's responses to sexually
harassing conduct. In Part 1I, the Article addresses the ways in which women typically
respond to sexual harassment-other than by immediately filing a formal complaint-
and explains the reasonableness of such actions. Part II of the Article also explains why
it would be appropriate and helpful for courts to apply a gender-conscious standard of
reasonableness in judging women's responses to sexual harassment.

I. THE REASONABLENESS OF COURTS' EXPECTATIONS OF

WOMEN VICTIMIZED BY SEXUAL HARASSMENT

A. The Standards for Employer Liability for Sexual Harassment

1. The Ellerth/Faragher Affirmative Defense

In two cases decided the same day, Burlington Industries, Inc. v. Ellerth5 and
Faragher v. City of Boca Raton,6 the United States Supreme Court addressed the
question of employer liability for supervisory sexual harassment.7 Although providing

discussion of constructive discharges, the general failure of employees to report the harassing
conduct to which they are subjected); Joanna L. Grossman, The First Bite is Free: Employer
Liability for Sexual Harassment, 61 U. Prrr. L. REv. 671, 722-29 (2000) (noting the ways that
the affirmative defense of an employer places conditions of notice on employees that are
inconsistent with the actual evidence of the way in which victims respond to sexual harassment);
Linda Hamilton Krieger, Employer Liability for Sexual Harassment-Normative, Descriptive,
and Doctrinal Interactions: A Reply to Professors Beiner and Bisom-Rapp, 24 U. ARK. LITLE
ROCK L. REv. 169, 175-92 (2001) (describing social science research concerning women's
general failure to formally report sexual harassment and the reasons behind this failure to do so).

These commentators generally have not focused on the disparate burdens placed on women
by the de facto requirement of prompt, formal reporting imposed by the courts or the use of the
"reasonable woman" standard as a way to respond to those burdens. But see Brake, supra, at
32-36 (noting social costs on women and minorities of complaining about discrimination);
Chamallas, supra, at 383 n.3 10 (suggesting that reliance on the "typicality" of targets' responses
can avoid a focus on the issues of perspective and the gender of the target of harassment because
the evidence indicates that few targets of harassment actually report the harassment); Grossman,
supra, at 728-29 (suggesting that courts might take a "more contextualized approach to
determining 'reasonableness' in connection with the affirmative defense and referencing the
reasonable woman standard).

5. 524 U.S. 742 (1998).
6. 524 U.S. 775 (1998).
7. The rules of employer liability set forth in the Supreme Court's decisions in Ellerth and

Faragher apply only with respect to harassment by supervisory employees. E.g., Ellerth, 524
U.S. at 765 (holding that an employer is subject to vicarious liability when the "actionable

2007]
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somewhat different analyses of the issue, the Court in both cases adopted a rule
providing for vicarious liability of the employer for actionable harassment by a
supervisor in the employee's chain of command.8 Although no affirmative defense is
available when the harassment "culminates in a tangible employment action" (such as
discharge or a demotion), 9 an affirmative defense is available when no such tangible
employment action has been taken:' 0

The defense comprises two necessary elements: (a) that the employer exercised
reasonable care to prevent and correct promptly any sexually harassing behavior,
and (b) that the plaintiff employee unreasonably failed to take advantage of any
preventive or corrective opportunities provided by the employer or to avoid harm
otherwise. While proof that an employer had promulgated an antiharassment
policy with complaint procedure is not necessary in every instance as a matter of
law, the need for a stated policy suitable to the employment circumstances may

hostile environment" is created by a supervisor "with immediate (or successfully higher)
authority over the employee"); Mack v. Otis Elevator Co., 326 F.3d 116, 123 (2d Cir. 2003)
(reiterating the Ellerth/Faragher holding that restricts vicarious employer liability to cases
involving harassment by supervisors); Morgan v. Fellini's Pizza, Inc., 76 F. Supp. 2d 1368,
1371-72 (N.D. Ga. 1999) (holding that the standard of employer liability set forth in Faragher
does not apply to a plaintiff's claim of sexual harassment by two coworkers without supervisory
authority).

The standard of employer liability for the sexually harassing conduct of coworkers or other
nonsupervisory employees, as well as by third parties such as customers or clients, continues to
be provided by the advice-short of a holding-that the Court gave in Meritor Savings Bank v.
Vinson, 477 U.S. 57 (1986). In that case, the Court rejected the employer's contention that an
employer is protected from liability for sexual harassment by "the mere existence of a grievance
procedure and a policy against discrimination, coupled with [the employee's] failure to invoke
that procedure." Id. at 72. Instead, the Court suggested that the circumstances of the case-
including details of the employer's policy and grievance procedure-were relevant in
determining the employer's liability. See id. at 71. The Meritor Court indicated that the
employer's policy in that case did not specifically mention sexual harassment and that the policy
required the employee to complain to her supervisor, who she was accusing of harassment. Id. at
72-73. Noting that it was "not altogether surprising that respondent failed to invoke the
procedure and report her grievance to [the supervisor who was harassing her]," the Court noted
that the employer would have a stronger argument for avoiding liability "if its procedures were
better calculated to encourage victims of harassment to come forward." Id. at 73. Courts have
described this standard of employer liability as based on a negligence standard, allowing an
employer to be held liable for the sexually harassing conduct of nonsupervisors "'only if
plaintiff demonstrates that the employer knew or should have known of the harassment and
failed to take immediate and appropriate action."' Lissick v. Merrill Commc'ns, LLC, No. 02-
3676 ADM/AJB, 2003 U.S. Dist. LEXIS 16840, at *22 (D. Minn. Sept. 23, 2003) (quoting
Ciszewski v. Engineered Polymers Corp., 179 F. Supp. 2d 1072, 1097 n.23 (D. Minn. 2001));
see also Palesch v. Mo. Comm'n on Human Rights, 233 F.3d 560, 566 & n.5 (8th Cir. 2000)
(citing Carter v. Chrysler Corp., 173 F.3d 693, 700 (8th Cir. 1999)). Accordingly, while an
employee's complaint of sexual harassment by coworkers or third parties is relevant to the
employer's potential liability because it may have put the employer on notice about the
harassment, the focus on employer liability ultimately depends on the employer's actions, not
the employee's actions.

8. Ellerth, 524 U.S. at 764-65; Faragher, 524 U.S. at 807-08.
9. Ellerth, 524 U.S. at 765; Faragher, 524 U.S. at 808.

10. Ellerth, 524 U.S. at 765; Faragher, 524 U.S. at 807.

[Vol. 82:711
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appropriately be addressed in any case when litigating the first element of the
defense. And while proof that an employee failed to fulfill the corresponding
obligation of reasonable care to avoid harm is not limited to showing any
unreasonable failure to use any complaint procedure provided by the employer, a
demonstration of such failure will normally suffice to satisfy the employer's
burden under the second element of the defense.' I

The majority's language unambiguously indicates that the Supreme Court intended

to require employers to prove both that they exercised reasonable care with respect to

sexually harassing conduct and that the employee acted unreasonably with respect to

his or her response to that harassment. The Court noted that the affirmative defense

was intended to support Title VII's "policies of encouraging forethought by employers

and saving action by objecting employees."' 2 The Court noted that the defense

consisted of "two necessary elements" and used the conjunction "and" between the two

prongs of the affirmative defense,' 3 clearly indicating its position that both prongs

needed to be satisfied by the employer who hoped to avoid vicarious liability for

supervisory harassment. 14

Although the Ellerth and Faragher cases were originally proclaimed to be favorable

to employees by imposing more stringent standards of liability on employers for sexual

harassment by supervisory employees, the lower courts have applied these cases in

ways quite hostile to the interests of women who have been sexually harassed and quite

favorable to the interests of employers whose supervisory employees have been

accused of sexual harassment. 15 The courts have accomplished these results in a

number of different ways-ways that are inconsistent with the Supreme Court's new

standards for employer liability.
Most courts have purported to recognize that the Supreme Court has imposed a two-

prong affirmative defense on the employer, such that the employer bears the burden of

persuasion to prove both prongs of the defense-that the employer acted reasonably

11. Ellerth, 524 U.S. at 765; Faragher, 524 U.S. at 807-08.
12. Ellerth, 524 U.S. at 764; Faragher, 524 U.S. at 807.
13. Ellerth, 524 U.S. at 765; Faragher, 524 U.S. at 807.
14. That this is the proper interpretation of the Court's language also seems clear from

Justice Thomas's dissenting opinion in the Ellerth case. He objects both to the majority's rule of
vicarious liability of employers for supervisory employee sexual harassment and the
requirements of the affirmative defense to such liability. Ellerth, 524 U.S. at 771 (Thomas, J.,
dissenting). He notes that "employers will be liable notwithstanding the affirmative defense,
even though they acted reasonably, so long as the plaintiff in question fulfilled her duty of
reasonable care to avoid harm. In practice, therefore, employer liability very well may be the
rule." Id. at 773 (emphasis in original) (citation omitted). Justice Thomas clearly understood the
majority's articulation of the affirmative defense to be imposing a two-part obligation on the
part of employers seeking to avoid vicarious liability, and he recognized that this obligation
would create liability for employers in cases in which both the employer and the harassed
employee acted reasonably.

15. See David Sherwyn, Michael Heise & Zev J. Eigen, Don't Train Your Employees and
Cancel Your "1-800" Harassment Hotline: An Empirical Examination and Correction of the
Flaws in the Affirmative Defense to Sexual Harassment Charges, 69 FORDHAM L. REv. 1265,
1283-88 (2001) (reporting that employers won the majority of the first seventy-two cases
involving employer summary judgment motions based on the Ellerth and Faragher affirmative
defense).

2007]



INDIANA LA WJOURNAL

and the employee acted unreasonably.' 6 Not all courts, however, have held the
employer to rigorous standards of proof in proving the affirmative defense. Indeed,
even though the defense, by its terms, requires the employer to establish the
unreasonableness of the plaintiff's actions, some courts appear to be placing a burden
of proof on the plaintiff to establish the reasonableness of his or her actions.17 Other
courts, while still placing the ultimate burden of persuasion on the employer, have also
imposed a burden of production on the plaintiff. In these courts, after the employer has
shown that the employee completely failed to use a complaint process, the plaintiff has
been required to come forward with reasons for the failure to use that process, and the
courts have considered the adequacy of those reasons in determining whether the
employer's burden of persuasion has been carried.18

2. Modifications of and Objections to the Affirmative Defense

Some courts and individual judges, however, have gone so far as to suggest that the
Supreme Court in Ellerth and Faragher could not have meant what it said when it
imposed the burden of persuasion as to both prongs of the affirmative defense on the
employer. In Watkins v. Professional Security Bureau, Ltd., '9 the Fourth Circuit noted
that it would have directed a verdict as a matter of law for the employer even if it had
concluded that the plaintiff's actions with respect to her complaint of sexual
harassment against her supervisor were reasonable:

Although the Supreme Court did not speak to this issue in Burlington Industries,
we cannot conceive that an employer that satisfies the first element of the
affirmative defense and that promptly and adequately responds to a reported
incident of sexual harassment... would be held liable for the harassment on the
basis of an inability to satisfy the literal terms of the second element of the
affirmative defense. Such a result would be wholly contrary to a laudable purpose
behind limitations on employer liability identified by the Supreme Court in
Burlington Industries: to promote conciliation.20

16. See, e.g., Hardy v. Univ. of lll, at Chi., 328 F.3d 361, 365-66 (7th Cir. 2003) (refusing
to uphold summary judgment for employer because questions of fact remained regarding the
reasonableness of employee's delay in reporting harassment); Watts v. Kroger Co., 170 F.3d
505, 510-11 (5th Cir. 1999) (reversing district court's grant of summaryjudgment for employer
because a jury could find employee's delay in reporting harassment to be reasonable); Allen v.
Mich. Dep't of Corr., No. 96-CV-71684-DT, 1999 U.S. Dist. LEXIS 20223, *9-12 (E.D. Mich.
Nov. 24, 1999) (refusing, in the context of a racial harassment action, to grant summary
judgment for the employer on the issue of employer liability because, while the employer could
establish that it acted reasonably to prevent and correct harassing conduct, it did not establish
that the plaintiff unreasonably failed to take advantage of preventative and corrective
opportunities).

17. See, e.g., Leopold v. Baccarat, Inc., 239 F.3d 243,245-46 (2d Cir. 2001) (recognizing
that the district court's opinion might "be construed to have shifted the burden of persuasion to
require [the employee] to prove that she acted reasonably").

18. See id. at 246.
19. No. 98-2555, 1999 U.S. App. LEXIS 29841 (4th Cir. Nov. 15, 1999).
20. Id. at *21 n.16 (citations omitted).

[Vol. 82:711
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What the Watkins court failed to recognize is that the Supreme Court did speak to this
issue in Ellerth, when the Court clearly held that the employer was required to establish
both prongs of the affirmative defense-that the employer acted reasonably and that
the employee acted unreasonably. When both parties act reasonably-the plaintiff
makes a prompt report or is justified in not doing so and the employer has taken
appropriate preventive actions and reacts appropriately to a report of sexual
harassment-the employer is still liable because the affirmative defense has not been
proven. The court of appeals in Watkins completely failed to recognize that such a
result serves other laudable purposes, such as the appropriate allocation of liability
between an employee who has been sexually harassed and the employer who has put a
sexual harasser in a position of authority that facilitated the harassment.

In Indest v. Freeman Decorating, Inc.,21 Judge Jones of the Fifth Circuit also sought
to avoid the effects of the affirmative defense by suggesting that the Ellerth and
Faragher cases do not control when an employer promptly takes action to remedy
harassment after being promptly informed by the harassed employee.22 The court
reasoned that because of the factual differences between those cases and the case
before it, the Supreme Court decisions were not controlling:

Ellerth and Faragher do not, however, directly speak to the circumstances before
us, a case in which the plaintiff quickly resorted to Freeman's policy and grievance
procedure against sexual harassment, and the employer took prompt remedial
action. The Supreme Court cases both involve complaints of longstanding
supervisor misbehavior, and the plaintiffs either never utilized or claimed not to be
aware of the company policies. But for purposes of imposing vicarious liability, a
case presenting only an incipient hostile environment corrected by prompt
remedial action should be distinct from a case in which a company was never
called upon to react to a supervisor's protracted or extremely severe acts that
created a hostile environment. Although the EllerthiFaragher standard, which
imposes vicarious liability subject to an employer's two-prong affirmative defense,
does not control, it informs the principles determinative of this case. 23

Ironically, the judge concluded that the rule of the Supreme Court cases did not apply
in order to avoid the result that would have been dictated by those cases-a conclusion
that the employer was liable-but found that the "principles" of those cases did. That
is, she justified the decision not to hold the employer liable for the supervisory sexual
harassment based on the "principles" of the cases, not on what the cases actually held.24

21. 164 F.3d 258 (5th Cir. 1999) (Jones, J.). Although Judge Jones wrote the primary
opinion in the case, neither of the other two judges on the panel joined her decision. Judge
Wiener, who filed a specially concurring opinion, noted that "[b]ecause Judge Ferguson concurs
only in the judgment of this case without concurring in Judge Jones's opinion or mine, neither
enjoys a quorum and thus neither writing constitutes precedent in this Circuit." Indest v.
Freeman Decorating, Inc., 168 F.3d 795, 796 n.l (5th Cir. 1999) (Weiner, J., specially
concurring).

22. The harassment in question occurred during a convention from September 8 to 14, the
plaintiff reported the harassment on September 13, the employer began its investigation on
September 20, and the supervisor was disciplined on or about October 11. Indest, 164 F.3d at
260-61.

23. Id. at 265.
24. See id. at 265-67 (relying on the reasoning of the Faragher and Ellerth cases to justify

20071
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Judge Jones's decision to reject the Supreme Court's opinions on supervisory
liability in Ellerth and Faragher as controlling in Indest has come under heavy
criticism, including by one of her fellow judicial panel members in Indest. In his
concurrence, Judge Wiener indicated that the Supreme Court decisions were clearly
controlling on the issue of employer liability before the appellate court and rejected
Judge Jones's conclusion to the contrary as being "as neat an illusion as any sleight-of-
hand artist ever created with a real coin."25 It is a decision, he said, to "disregard totally
the Supreme Court's express and carefully explained linking" of the two prongs of the
affirmative defense.26

Judge Jones's attempted modification of the standards for employee liability set
forth in Ellerth and Faragher has also been expressly rejected by other courts. For
example, in Harrison v. Eddy Potash, Inc.,27 the Tenth Circuit indicated that Judge
Jones's reasoning in Indest was "highly suspect" and indicated that there was "no
reason to believe that the 'remarkably straightforward' framework outlined in
Faragher and Burlington does not control all cases in which a plaintiffemployee seeks
to hold his or her employer vicariously liable for a supervisor's sexual harassment." 28

Similarly, in Sefiane v. Wal-Mart Stores, Inc. ,29 a New Hampshire federal district court
rejected Judge Jones's analysis in Indest, noting that "the Indest court's refusal to
apply the second prong of the Burlington/Faragher defense ignores the Supreme
Court's unambiguous directive that an employer wishing to avoid vicarious liability
must prove both elements of the affirmative defense." 30

Other courts, however, have followed the reasoning of Judge Jones's opinion, even
after noting the criticism that the opinion has received. In McCurdy v. Arkansas State
Police,3 1 after noting that Judge Jones had "essentially ignored the second element of
the affirmative defense," 32 the district court went on to conclude that Judge Jones's
opinion correctly stated the law. The court in that case found that the employer could
not establish the second prong of the affirmative defense because the plaintiff had
reported the harassment on the very day that it occurred.34 However, the court refused
to find the employer's inability to prove both parts of the affirmative defense to be
dispositive:

[T]his Court questions the applicability of this second element to the facts of the
instant case. Is the employer not entitled to an affirmative defense in the situation
where an employee promptly reports an isolated and first incident of sexual
harassment, and the employer promptly takes steps to insulate the employee from

the decision to "distinguish[] the Ellerth/Faragher test from the case before [the court]").
25. Indest, 168 F.3d at 798 (Wiener, J., specially concurring).
26. Id. Judge Wiener's special concurrence also refers to Judge Jones's analysis as "cherry-

picking of but one of two conjoint elements of the [affirmative] defense," id. at 801, as "legal
legerdemain," id. at 802, and as a "chimera [that] evanesces in the cold light of day, logic, and
pure legal analysis," id. at 803.

27. 248 F.3d 1014 (10th Cir. 2001).
28. Id. at 1026 (citation omitted).
29. No. 00-592-M, 2002 U.S. Dist. LEXIS 5614 (D.N.H. Mar. 27, 2002).
30. Id. at *14 n.4.
31. 275 F. Supp. 2d 982 (E.D. Ark. 2003), aff'd, 375 F.3d 762 (8th Cir. 2004).
32. Id. at 994.
33. Id. at 994 n.3.
34. Id. at 994.
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further harassment and initiates a thorough investigation? Surely not, for this is
what Title VII expects of employers.35

In affirming the decision of the district court not to require the employer to satisfy
the second prong of the affirmative defense, the Eighth Circuit attempted to factually
distinguish the case before it from the Faragher and Ellerth cases by noting that "[t]he
Supreme Court has never addressed the issue we confront today: an employer's
liability for a single incident of sexual harassment perpetrated by a supervisor." 36 The
McCurdy court went on to note that "[s]trict adherence to the Supreme Court's two-
prong affirmative defense in this case is like trying to fit a square peg into a round
hole"; accordingly, the court indicated that it would resolve the issue instead by
"critically ask[ing]" whether Title VII was intended to impose what it called "strict
employer liability" in the type of case before the court.37 Because the court believed
that imposing liability for a single act of sexual harassment when the employer had
taken effective remedial action constituted strict liability and "an absurd result," the
court allowed the employer to rely on a "modified" affirmative defense-a defense
modified so as to excuse the employer from establishing what, under the facts of this
case, it was unable to prove.38

But imposing vicarious liability on the employer in a situation in which the
employer is unable to establish both prongs of the affirmative defense is not strict
liability; liability is not imposed automatically but because of the employer's failure to
satisfy the standards imposed by the Supreme Court for avoiding liability. And the
lower courts' independent determination of the standard of liability intended to be
imposed by Title VII-in the face of contrary authority by the Supreme Court-is
beyond the authority of those courts, whether or not they believe the result dictated by
the Supreme Court to be "absurd." These courts may disagree with the concept of
imposing liability on an employer when the employer may have done everything that it
reasonably should have done to respond to harassment, but in this situation, when the
employee has also done everything reasonably expected of him or her, the Supreme
Court clearly dictates that the affirmative defense is unavailable and that the employer
is therefore liable for the sexual harassment by its supervisory employees.

35. Id. (footnote omitted). The district court stated that the answer to its rhetorical question
(with its double-negative construction) is "no"--that the employer cannot be deprived of the
affirmative defense in that circumstance. Id. However, based on decisions of the Supreme Court
in Ellerth and Faragher, the correct answer is clearly "yes"--that the employer would be
deprived of the affirmative defense in that circumstance-because it would be unable to prove
the second prong of the affirmative defense.

36. McCurdy, 375 F.3d at 769.
37. Id. at 771. The court of appeals also explained its failure to follow apparent Supreme

Court precedent by noting that "[j]udicially adopted defenses should not be viewed in a vacuum
and blindly applied to all future cases. Instead, we should analyze these defenses based on the
unique facts involved in the cases in which courts adopt the defenses." Id. Taken to its logical
conclusion, this analysis would mean that the standards set down in Supreme Court cases would
be binding only in cases on all fours factually with the cases in which the standards were
articulated. This standard would be unmanageable because it would allow lower courts to freely
pick and choose the rules they wish to follow.

38. Id. at 772.
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their ability to fit into the workplace and be "one of the boys," and they may
understandably be worried that reporting sexual harassment will prevent their
acceptance by their coworkers-an acceptance that they understand to be critical to
their professional success. 152

Ironically, the very fact of being subjected to sexual harassment in the workplace
may make some women less likely to report the behavior. This appears to be
particularly true for women with low self-esteem and who lack other support structures
in their lives. Research has indicated that women who have fewer personal resources-
including women with low self-esteem and low life satisfaction-respond to sexual
harassment in a more passive manner than women with greater personal resources.
Because experiencing severe or frequent sexual harassment reportedly results in
diminished self-esteem and life satisfaction, the very occurrence of sexually harassing
conduct may make it less likely that the conduct will be reported. As the authors of one
study suggest, "sexual harassment lowers the self-esteem and life satisfaction of
women, which in turn decreases their ability to respond to harassment in an assertive
manner." 1

53

Women who fear negative consequences as a result of making a formal complaint of
sexual harassment are not unreasonable in having those fears, because negative
consequences in fact often occur precisely because a formal complaint of sexual
harassment has been made. Studies have suggested that both men and women tend to
evaluate victims of sexual harassment more negatively when the victims label conduct
taken against them as harassment and take assertive steps in formally reporting the
harassment. 54 It appears that women are particularly susceptible to the negative

work situations).
152. See, e.g., Reed v. Shepard, 939 F.2d 484, 492 (7th Cir. 1991) (testimony by the plaintiff

in sexual harassment action, who did not complain and apparently participated in some of the
harassing conduct, that "[i]t was important for me to be a police officer and if that was the only
way that I could be accepted, I would just put up with it and kept [sic] my mouth shut"); see
also Snider v. Consolidation Coal Co., 973 F.2d 555, 560 (7th Cir. 1992) (noting testimony by
expert witness, and apparent reliance on that testimony by district court, that "few victims of
sexual harassment make a contemporaneous complaint, particularly if the harassment occurs in
an occupation traditionally dominated by members of the opposite sex"); Fitzgerald et al., supra
note 122, at 131-32 (discussing Reed case and the plaintiffs perception that she was required to
participate in the harassment in order to be accepted by her male coworkers); Knapp et al., supra
note 123, at 704 ("Because they are under great pressure to 'fit in,' women in nontraditional
occupations are less likely to report incidents of [sexual harassment] than their counterparts in
more gender-traditional occupations.").

153. Gruber & Bjom, supra note 151, at 822 (explaining personal resource model and data
indicating that "the experiences of severe or frequent harassment affect women's personal
resources" and that "their personal resources in turn affect their reactions or responses to
[sexual] harassment").

154. See Balogh et al., supra note 115, at 344 (reporting results of research indicating that
the "mere acts of labeling behavior as sexually harassing and reporting that behavior have
negative consequences for women," including being perceived as less trustworthy and less
feminine); Amy J. Marin & Rosanna D. Guadagno, Perceptions of Sexual Harassment Victims
as a Function of Labeling and Reporting, 41 SEX ROLES 921, 934 (1999) (reporting survey
results indicating that women who labeled and reported sexual conduct against them as sexual
harassment were evaluated by both male and female evaluators as more responsible for the
sexual behavior directed at them, more aggressive, less feminine, less likeable, and less
trustworthy than women who did not label and report the conduct as sexual harassment).
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reactions of others to their complaints of discrimination. Studies have indicated that
women who confront discrimination are disliked and perceived as "troublemakers" and
"hypersensitive"--even when their complaints of discrimination are meritorious. 5 5 In
fact, in some studies, women who confronted the most blatant forms of discrimination
received harsher disapproval than women who objected to more ambiguous forms of
discrimination.' 56 In contrast, men who identify themselves as victims of discrimination
are less likely to suffer negative social costs as a result. 57

In addition, studies of women who have made complaints of sexual harassment
demonstrate that such women have often faced retaliation, including ostracization by
their coworkers, loss of opportunities for advancement, transfer to less desirable
positions, and even loss of employment. 5 8 In fact, for a substantial number of sexual
harassment victims, making a formal complaint actually resulted in them being worse
off.159 More assertive responses of women to sexually harassing conduct have been
associated with more negative consequences than for women who responded more
passively, both with respect to job-related consequences and to psychological and
health-related results. 60

It also appears that the climate of the particular workplace and management's actual
or perceived receptivity to receiving complaints of sexual harassment affect the
willingness of women to make formal complaints of sexual harassment.' 6' Not all
employers who have formal policies on sexual harassment enforce those policies with
the same degree of emphasis or enthusiasm. Employers who take steps in addition to
adopting formal policies against sexual harassment in order to prevent and remedy
sexually harassing behavior are likely to make women feel safe and secure in taking
more assertive steps in response to the sexual harassment they encounter.' 62

155. See Brake, supra note 4, at 32 (describing studies in which women and minorities who
confronted discrimination received more negative consequences than men and members of
majority groups complaining of discrimination).

156. Id. at 34.
157. Id. at 32-36 (describing studies in which women and minorities who confronted

discrimination received more negative consequences than men and members of majority groups
complaining of discrimination).

158. See Fitzgerald et al., supra note 122, at 122-23 (reporting the results of studies
indicating that employees who respond to sexual harassment have faced lower job evaluations,
denials of promotions, transfer, and loss of employment, and that the employees making the
most assertive responses, including filing formal claims, suffered the more negative outcomes).

159. Id. Negative outcomes from victims of sexual harassment filing formal complaints have
included job-related repercussions (e.g., being fired, transferred, or denied promotion), to a wide
range of psychological and health-related ailments.

160. See Dansky & Kilpatrick, supra note 133, at 158-59 (discussing results of studies
indicating that more-direct responses to sexual harassment are associated with "more deleterious
job-related and health-related consequences," and noting that "the association between direct
responding and negative outcomes was present even after the influence of harassment severity
was statistically controlled"); Welsh & Gruber, supra note 129, at 578-79 (reporting results of
studies showing that assertiveness in response to sexual harassment causes both adverse
psychological effects and negative changes in the work environment).

161. See Gruber & Smith, supra note 118, at 559 ("[T]he climate of an organization toward
sexual harassment is a factor in women's assertiveness.").

162. See id. at 553 (reporting results of survey finding that actual female victims of sexual
harassment were more likely to take assertive action in response to sexual harassment if the
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As demonstrated above, women who are reluctant to make formal complaints of
sexual harassment often have considerable justification for their failure to take such
action or their delays in doing so. Their concerns about the negative consequences of
reporting, including the negative effects on themselves, their work relationships, and
even their harassers, are not unreasonable, but are in fact often borne out by subsequent
events. In addition, their relative passivity in responding to sexually harassing behavior
and their gradual movement from more-passive to more-assertive responses is
consistent both with the way in which women are generally socialized and with the
cultural expectations that society has of women. Accordingly, the conclusions of courts
that women who delay or fail to make formal reports of sexual harassment are
necessarily acting unreasonably contradicts the available empirical evidence and
imposes expectations upon women that experience demonstrates few of them will meet.

This is not to say that women who fail to make formal complaints of sexual
harassment-or who delay in making such reports-are necessarily acting in a
reasonable manner. Just as the reasonableness of employer actions to prevent or correct
sexual harassment must be judged on a case-by-case basis, it is also appropriate to
judge individually the behavior of particular women responding to particular incidents
of harassment-but with a better understanding than courts have shown to-date of the
social and organizational barriers that women face in responding to sexually harassing
behavior. And such a better understanding likely would be aided by an awareness of
the role that gender plays in shaping those responses.' 63

CONCLUSION

A number of courts that have been asked to judge the reasonableness of women's
responses to sexual harassment-particularly the failure to promptly file formal
complaints in response to the first instance of sexually harassing behavior-have found
women's responses to be unreasonable and have thereby precluded those women from
establishing employer liability or recovering damages for the injuries caused by such
harassment. In making these decisions, the courts do not appear to have taken into
account the reasons that women often do not behave in the way in which the courts
expect them to.

The empirical evidence about women's responses to sexual harassment suggests that
at least initially, women usually choose measures other than filing formal complaints to
respond to sexual harassment, and that the majority of women never file formal
complaints. This Article has addressed why women act in that manner and has argued

employer had multiple policies and procedures in place-including pamphlets, posters, and
presentations-for dealing with sexual harassment).

163. By my emphasis on the role that gender plays in the responses of female victims of
sexual harassment, I do not mean to suggest that men who have been sexually harassed do not
also face obstacles in reporting sexually harassing conduct. In fact, some of those obstacles,
particularly those faced by men whose positions in the workplace are more precarious-such as
members of minority groups, gay men, and other "disfavored" men-may mirror those of
women. In addition, male victims of sexual harassment may also face issues of credibility and
having their complaints taken seriously, in part because men are presumed not to object to
sexually related conduct being directed at them, particularly sexual conduct by women.
Accordingly, the proposed standard of a reasonable person in the circumstances of the plaintiff,
including a consideration of gender, would seem to capture the special burdens imposed on male
victims of sexual harassment, as well as the special burdens imposed on female victims.
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that they are often entirely reasonable in doing so, both because of the workplace
situations in which they find themselves and the likely consequences that they would
face if they made such a formal complaint.

The use of the "reasonable woman" standard with respect to judging the
actionability of sexual harassment has resulted in some courts being more cognizant of
the effect of gender in determining the harm caused by sexually harassing conduct.
Applying the "reasonable woman" standard, or the standard of the "reasonable person
in the same circumstances as the plaintiff," including gender, would assist courts in
being more cognizant of the effect gender has on the reasonableness of responses to
being sexually harassed, in particular whether a formal complaint is filed. Because of
the Supreme Court's decisions in Ellerth and Faragher, and the lower courts'
interpretations of those decisions, a premium has been placed on the reasonableness of
the victim's conduct in responding to sexual harassment. Use of the "reasonable
woman" standard may allow those courts to see that gender matters and may serve to
challenge the notions of (mostly male) federal judges that their view of the
reasonableness of women's conduct is necessarily the appropriate standard.




