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I. INTRODUCTION

Private international law, the system of rules used by courts to
resolve conflict of laws in the international context,' is based on
principles of territorial sovereignty and equality among sovereigns. It
assumes that each state has the authority to regulate persons and
activities within its borders, and that the laws and actions of one state
can have no direct effect in another. Private international law rules
applicable in the particular context of regulatory law reflect this
orientation, positioning conflict of economic laws as a matter of

1. In using the term "system of rules," I do not intend to indicate uniformity: conflicts law in
the United States is anything but uniform. For an overview of the diverse approaches used by
U.S. courts, see, e.g., Symeon C. Symeonides, Choice of Law in the American Courts in 2000: As
the Century Turns, 49 AM. J. COMP. L. 1 (2001). The competing theories of conflicts law do,
however, share this theoretical foundation.
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relations among sovereign states.2 Those rules operate, however, within
the larger framework of economic regulation in the international arena.
There, the increase in transnational business activity has generated
various legal initiatives that specifically contemplate incursions into
state sovereignty as traditionally understood.3 Ranging from measures
aimed at developing transnational law to measures intended to facilitate
the coordination and application of bodies of national law in the cross-
border context, these proposals in practical terms contemplate a
diminution of the absolute power of a state to subject relationships
within its borders to its own positive law.

The globalization of economic markets, and attendant changes in
cross-border regulatory strategies, therefore challenge the foundational
principles of private international law. In part, these developments
simply present with particular immediacy a familiar problem: how to
regulate cross-border business activity in a system that defines
regulatory sovereignty as a territorial prerogative.4 They do more,
however. By challenging the conception of regulatory power as
grounded in the territorial authority of sovereign states, and by
reshaping the process of international economic regulation and the role
of national law in that process, these developments have directly
affected private international law itself. They have caused a shift within
conflicts jurisprudence from traditional, sovereignty-based models of
conflict resolution to a substantivist model.

In a traditional model of conflicts analysis, based on territorial
sovereignty, the primary means of protecting domestic regulatory
interests in a situation of conflict is the application of domestic law. In
other words, a state concerned in a conflict of economic laws will seek
to effectuate its regulatory interests by applying its own law to the
dispute.6 On a substantivist view, however, economic policy interests
may be protected simply through assurance that the substance of

2. See generally RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED
STATES (American Law Institute 1987) [hereinafter FOREIGN RELATIONS RESTATEMENT] § 415
(Jurisdiction to Regulate Anti-Competitive Activities), § 416 (Jurisdiction to Regulate Activities
Related to Securities).

3. See JARROD WIENER, GLOBALIZATION AND THE' HARMONIZATION OF LAW 8 (1999)

(defining the power "to exercise supreme authority over a territory carved on the physical map of
the world" as a primary aspect of sovereignty).

4. See FRIEDRICH JUENGER, CHOICE OF LAW AND MULTISTATE JUSTICE 21 (1993)
[hereinafter MULTISTATE JUSTICE] (noting the impossibility of reconciling "the territorial limits
of sovereignty and the free flow of multistate transactions.").

5. See infra Part IV.
6. Alternatively, if one state's laws do not prohibit the conduct in question, that state might

seek to assert its regulatory power by blocking the application of another state's law.
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applicable law-whether the law of a foreign country, lex mercatoria,
or supranational law-is sufficiently similar to that of the concerned
state. Such a system has one important, advantage: because it does not
cast conflicts of economic laws as competitions for regulatory authority
among sovereigns, it reduces the potential for friction in the area of
foreign relations.7 This Article suggests, however, that the shift in U.S.
conflicts law from sovereignty to substantivism is problematic.
Analyzing the interaction between the private international law rules
applicable to economic activity and the larger regulatory environment
within which those rules operate, it identifies two disadvantages of a
substantivist approach: first, the potential for over-application of U.S.
law in international contract cases; and second, the danger that the
negotiating process by which substantivist solutions are created will
lead to procedural unfairness in the resolution of economic conflicts.

Part II of this Article examines the foundation of territorial
sovereignty on which solutions to conflict of economic laws have
traditionally been built, tracing its influence in two areas of the conflict
of laws. Part III turns to the regulatory context in which conflicts rules
operate. Analyzing regulatory trends in the areas of securities, antitrust,
and bankruptcy law, it discusses the globalization of economic activity
and the waning importance of territorial sovereignty in the development
of cross-border regulatory strategies. Part IV then analyzes the shift
from sovereignty to substantivism, examining the mechanisms by which
U.S. economic policy is protected under each approach. Finally, Part V
assesses the cost of a focus on substantivism. It criticizes the increased
emphasis on substantive similarity of economic laws, identifying two
particular disadvantages of a purely substantive system. The Article
concludes by suggesting that territorial factors be re-integrated into this
new system.

II. TERRITORY AND SOVEREIGNTY IN INTERNATIONAL ECONOMIC
LAW

A. Forms of Conflict of International Economic Laws

This Article addresses two different types of conflict of economic
laws. The first, relevant in the setting of international contract litigation,

7. The history of blocking statutes, adopted in some countries in response to perceived over-
aggressiveness by others in applying their antitrust law, illustrates the potential consequences of
such friction. The application of such statutes is discussed in the FOREIGN RELATIONS
RESTATEMENT, supra note 2, at § 442, Reporters' Note 4.

8. See infra Part V.
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is resolved through direct application of traditional choice-of-law rules.
The second, relevant in cases addressing the extraterritorial application
of U.S. regulatory laws, does not raise choice-of-law questions in the
strict sense of that term; nevertheless, traditional choice-of-law
jurisprudence is often used to analyze the extraterritorial reach of
regulatory laws. While the principles used to resolve conflicts in these
categories therefore coincide, in certain situations the procedural
context of a conflict has an impact on its resolution.9 It is therefore
worth pausing to clarify the distinctions between these forms of conflict.

International contract litigation often raises the question whether the
parties' choice of a foreign forum (whether judicial or arbitral) or
foreign law may operate to exclude application of U.S. regulatory
statutes. For example, in a dispute between a U.S. distributor and a
foreign manufacturer arising out of a distribution agreement, a court
might consider whether a forum-selection clause or a foreign governing-
law clause in that contract should be enforced, preventing the distributor
from raising a claim, or counter-claim, under U.S. antitrust law.'"
Similarly, in a dispute between a U.S. investor and a foreign issuer
arising out of an investment contract, a court might consider whether
choice clauses should be enforced whose application would preclude a
claim under U.S. securities laws." The enforceability of forum-selection
and governing-law clauses is an issue falling within the scope of
conflict of laws, 2 and the conflicts that arise in such litigation are in that
sense "regular" choice-of-law conflicts. 3

A different form of regulatory conflict involves not choice of law, but
rather the question of legislative jurisdiction. 4 In this context, conflicts
arise when one sovereign seeks to apply its economic laws to conduct
that occurs in another state, or when more than one sovereign seeks to
regulate the same activity. For example, a court may be called upon to

9. See infra Part V.A infra, discussing different stages of analysis in the Lloyd's cases.
10. See, e.g., Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985).
11. See, e.g., Roby v. Corporation of Lloyd's, 996 F.2d 1353 (2d. Cir. 1993).
12. See RESTATEMENT (SECOND) OF THE LAW OF CONFLICT OF LAWS (American Law

Institute 1971) [hereinafter CONFLICTS RESTATEMENT] § 80 (forum selection), § 187 (choice of
governing law). Note, by comparison, that the type of conflict raised by questions of
extraterritoriality is considered in the Restatement of Foreign Relations Law. See FOREIGN
RELATIONS RESTATEMENT, supra note 2, at § 403.

13. See Hannah L. Buxbaum, The Private Attorney General in a Global Age: Public Interests
in Private International Antitrust Litigation, 26 YALE J. INT'L L. 219, 225-26 (2001) for a
discussion of this form of traditional conflicts analysis.

14. Also known as prescriptive jurisdiction. See FOREIGN RELATIONS RESTATEMENT, supra
note 2, § 401 (classifying the categories of jurisdiction as jurisdiction to prescribe, jurisdiction to
adjudicate, and jurisdiction to enforce).
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determine whether U.S. securities laws apply to a sale of securities to a
U.S. purchaser when the sale itself occurs in a foreign jurisdiction,"5 or
whether U.S. antitrust laws apply to anti-competitive conduct that
occurs abroad. 6 In considering a claim that particular cross-border
conduct violates U.S. regulatory law, a court does not choose between
forum regulatory law and foreign regulatory law; rather, it chooses
either to apply forum regulatory law or to dismiss the claim. 7 In such
cases, then, the issue is simply defining the scope of U.S. regulatory
law-that is, determining whether the relevant U.S. statute reaches the
conduct in question. Principles borrowed from traditional choice-of-law
analysis are often used to assist that inquiry, however. 8 Similarly, cross-
border insolvency proceedings 9 raise issues resolved by recourse to
traditional choice-of-law analysis. For instance, a U.S. bankruptcy court
may be asked to decide whether to distribute assets located within the
United States to U.S. creditors-under U.S. bankruptcy law-or to
remit those assets for distribution in a foreign proceeding, in which
foreign bankruptcy law would apply.2" In making that decision, it will
apply choice-of-law principles.2'

Although these forms of conflict differ, extraterritoriality
jurisprudence shares with choice-of-law jurisprudence a theoretical
foundation in notions of territorial sovereignty.

B. Territory and Sovereign Power

Traditional private international law theory is situated within a
framework of allocation of power, where the fundamental inquiry is
how to locate the sovereign whose claim to regulate particular activity is
superior to competing claims by other sovereigns.22 Such claims to

15. See, e.g., Europe and Overseas Commodity Traders, S.A. v. Banque Paribas London, 147
F. 3d 118 (2nd. Cir. 1998).

16. See, e.g., Timberlane Lumber v. Bank of America, 549 F.2d 597 (9th. Cir. 1976).
17. Donald T. Trautman, The Role of Conflicts Thinking in Defining the International Reach

of American Regulatory Legislation, 22 OHIO ST. L.J. 586, 617 (1961); see also Philip J.
McConnaughay, Reviving the "Public Law Taboo" in International Conflict of Laws, 35 STAN. J.
INT'L L. 255, 262 (1999) (tracing this principle to "the centuries old refusal of nations to enforce
the penal or revenue laws of other nations").

18. See discussion infra at notes 47-53 and accompanying text.
19. That is, insolvencies involving creditors and/or assets in more than one country.
20. See, e.g., In re Lines, 81 B.R. 267 (Bankr. S.D.N.Y. 1988).
21. See generally Hannah L. Buxbaum, Rethinking International Insolvency: The Neglected

Role of Choice-of-Law Rules and Theory, 36 STAN. J. INT'L L. 23 (2000) (describing the role of
choice-of-law analysis in the resolution of cross-border bankruptcies).

22. For a recent discussion of this framework in the context of economic law, see Joel
Trachtman, The International Economic Law Revolution, 17 U. PA. J. INT'L ECON. L. 33, 40
(1996) (describing the central issue within private international law as determining which state
will be allocated the legal power to regulate a certain transaction).

[Vol. 42:931
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regulate have in turn depended largely on the territorial aspect of
sovereignty: the absolute right of a sovereign to regulate economic
affairs within its borders. 23 The general maxims of conflicts law set
forth by Justice Story, regarded as the father of private international law
theory in the United States, reflect this premise. His influential treatise
on private international law sets forth these basic propositions: First,
that "every nation possesses an exclusive sovereignty and jurisdiction
within its own territory;" second, that "[h]e, or those, who have the
sovereign authority, have the sole right to make laws;" and,
consequently, that "whatever force or obligation the laws of one country
have in another, depends solely on the laws, and municipal regulations
of the latter ... and upon its own express or tacit consent." 24

The orientation of this model around territorial authority to regulate
has shaped traditional approaches toward international conflicts.25

Techniques for resolving conflicts of economic law of both
kinds-conflicts between forum law and law chosen by contracting
parties and conflicts created by overlapping regulatory
jurisdiction-have historically been grounded in notions of sovereign
authority. The following section discusses those techniques and the
emphasis on territory they create.

23. While the concept of sovereignty is of course multi-faceted, it is this territorial aspect that
grounds private international law analysis. For further discussion of territorial sovereignty, see
Wiener, supra note 3; see also Daniel Philpott, Sovereignty: An Introduction and Brief History,
48 J. INT'L AFFAIRS 353, 356-57 (1995) ("A final necessary ingredient is territoriality.
Sovereignty is authority within a discrete land, bounded by borders.... Sovereignty is supreme
legitimate authority within a territory.") (emphasis in original).

24. JOSEPH STORY, COMMENTARIES ON THE CONFLICT OF LAWS 19-21, 24 (1834) (Arno

Press ed. 1972).
25. See Robert W. Hillman, Cross-Border Investment, 55 LAW & CONTEMP. PROBS. 331, 336

(1992) (noting that the phrase "jurisdiction to prescribe" suggests the "[parceling out of] law-
making competence to territorial units called states").

2002] 937
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1. Conflicts in International Contract Cases: Limits of Party
Autonomy

As described above, one form of conflict arises when a court is asked
to enforce a forum-selection or governing-law clause contained in an
international contract, and thereby to preclude application of forum law
to the conduct in question. Historically, conflicts created by the parties'
choice of a competing forum or law were resolved by reference to the
exclusive authority of the sovereign to regulate within its territory. To
put it another way, attempts by private actors to affect applicable law
were hardly viewed as creating conflict at all. Forum-selection clauses
were deemed invalid as 'attempts to oust the forum court of its
jurisdiction," and choice-of-law clauses were deemed invalid as
inconsistent with the absolute right of a sovereign to apply its law to
persons and conduct within its territory." With respect to governing-law
clauses, this absolutist approach was succeeded relatively early by a
more flexible jurisprudence that recognized the right of private parties
to choose the law governing certain activity.28 Later, the ability of
parties to choose the forum in which eventual litigation would be heard
was recognized as well.29

Even in this more permissive environment, however, courts
continued to impose additional limits on the exercise of party autonomy,
reflecting the continued importance of sovereign authority, when
transnational contracts implicated the regulatory laws of one or more
countries." Thus, if in the course of contract litigation a claim or

26. See Carbon Black Export v. SS Monrosa, 254 F.2d 297, 300 (5th Cir. 1958) (describing
this as a "universally accepted rule").

27. See Mathias Reimann, Savigny's Triumph? Choice of Law in Contracts Cases at the
Close of the Twentieth Century, 39 VA. J. INT'L L. 571, 589 fn. 75 (1999) (describing the basis of
this approach in "abstract notions of the law as an expression of state sovereignty which cannot
possibly be subject to the choice of private parties").

28. CONFLICTS RESTATEMENT, supra note 12, at § 187. See also Reimann, supra note 27, at
575, tracing this development, at least in the courts, to the nineteenth century.

29. CONFLICTS RESTATEMENT, supra note 12, at § 80, providing that a forum-selection
agreement "will be given effect unless it is unfair or unreasonable." See generally Patrick J.
Borchers, The Internationalization of Contractual Conflicts Law, 28 VAND. J. TRANSNAT'L L.
421, 431-32 (1995).

30. Even outside the regulatory context, certain territorial aspects were still evident in the
U.S. approach. With regard to choice of law, although it is expressed differently in various legal
standards, a requirement that the chosen law have some connection with the transaction or
activity in question is common. See Uniform Commercial Code § 1-105(1), and Official
Comment I thereto ("Ordinarily the law chosen must be that of a jurisdiction where a significant
enough portion of the making or performance of the contract is to occur or occurs."); see
generally Borchers, supra note 29, at 434. The Restatement (Second) of Conflicts includes a
"substantial relationship" test, but goes on to provide that the choice of a governing law on some
other "reasonable basis" is also acceptable. CONFLICTS RESTATEMENT, supra note 12, §
187(2)(a).

[Vol. 42:931
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will again decline to apply it on the same policy grounds.207 It would
then apply forum law to decide the case.208

In cases involving regulatory claims, however, the analysis is
different. Having declined to enforce choice clauses, a court must
inquire whether U.S. regulatory law reaches the transactions-but if it
does not, the court must dismiss the case. Because a court will not apply
the regulatory laws of other jurisdictions, it has no other option.209 The
result, then, is exactly the same as that achieved by enforcing the
clauses to begin with: dismissal of the case. Courts may be reluctant in
effect to undo their earlier decision not to dismiss, however, and
therefore may take a broad view of the extraterritorial reach of U.S. law.
In the Lloyd's litigation itself, both the Ninth and Eleventh Circuits in
fact suggested that the necessary consequence of declining enforcement
of the choice clauses would be the application of U.S. regulatory law to
the plaintiff's claims. The Ninth Circuit noted that "[t]his assertion [that
Bremen analysis does not apply over the statutory anti-waiver
provision], if true, expands the reach of federal securities law to any and
all such transactions, no matter how remote from the United States;' 210

the Eleventh Circuit, that "to invalidate the choice provisions ... in
effect would be to conclude that 'the reach of the United States
securities laws [is] unbounded.'21' The courts clearly made these
observations in support of strong enforcement of choice clauses-that
is, as part of an argument that U.S. law should not be applied reflexively
in international transactions.2 2 But in situations in which the substance-
oriented policy analysis does not permit application of the parties'
chosen law, this linkage of non-enforcement with automatic application
of U.S. regulatory law creates the potential for over-application of U.S.
law; certain courts might let their reluctance to dismiss the case dictate
an over-extension of prescriptive jurisdiction.2"3

207. Because the public policy exception applies to law chosen through application of
conflicts rules, as well as law chosen by the parties. See discussion supra note 143.

208. The result would be similar to that which has developed in the bankruptcy arena under §
304(c) practice. A system under which U.S. law can be applied if the conflicting law is dissimilar
may lead to the over-application of U.S. law; see Rethinking International Insolvency, supra note
21, at 66-68 (criticizing prospective substantive analysis of competing laws).

209. Thus, it cannot use forum law as a back-up.
210. Richards, 135 F.3d at 1293.
211. Lipcon, 148 F.3d at 1295, citing Richards, 135 F.3d at 1293.
212. The Ninth Circuit, for instance, spoke against "expanding the operation of U.S.

securities law in the international arena." Richards, 135 F.3d at 1293-94, citing Haynsworth, 121
F.3d at 966.

213. Such an approach might permit the reflexive application of U.S. law even in situations in
which U.S. interests are relatively weak compared to the interests of a foreign jurisdiction. While
substantive comparability of conflicting laws is important, it should supplement, not replace, a
substance-neutral consideration of the relative interests of sovereigns involved in a regulatory

[Vol. 42:931
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One way to avoid this anomaly would be to consider relative
territorial contacts should the substantivist analysis raise policy
concerns: in other words, even if the chosen law is not similar enough to
U.S. law to serve U.S. policies, it should not be rejected if the United
States has only a tangential interest in the transaction. 1 4 This solution
would retain the basic framework in which choice clauses are
traditionally considered, while acknowledging the particular
complexities involved when regulatory issues are raised. It obviously
reintroduces considerations of sovereignty and territoriality into the
analysis, as it looks to the regulatory authority of the United States as a
factor in resolving conflicts created by the use of foreign choice
clauses.215 But it is precisely those considerations that give this approach
a sensitivity to such conflicts that the substantivist approach alone lacks,
in that the former approach recognizes and seeks to resolve the conflict
of economic laws underlying the contract question.216 It recognizes that
where the links to the United States are comparatively weak, deference
to the law chosen by the parties--even where that law is not similar to

conflict.
214. In discussing the substantive approach in the context of private laws, Professor Kegel

noted the continuing relevance of "the strength of the rival connecting factors." Kegel, supra note
144, at 241. See Reimann, supra note 27, at 590, discussing, in the contract context, the need for
an intermediate solution between territorial choice and state interest analysis.

215. This approach echoes the "shared values". analysis proposed as a mechanism for
resolving conflicts of regulatory jurisdiction in extraterritoriality cases. See Bernhard Grossfeld &
C. Paul Rogers, A Shared Values Approach to Jurisdictional Conflicts in International Economic
Law, 32 INT'L & COMP. L.Q. 931 (1983). That approach advocated a shift in emphasis from the
interests of the respe.ctive countries in regulating the conduct to the policy values reflected in their
respective laws. If those values were found to'be similar, then the need to apply forum law was
diminished. Like the Lloyd's cases, this analysis recognized that domestic policy interests might
be served by the application of foreign law as well as through insistence on the direct application
of U.S. statutes. Unlike the courts in the Lloyd's cases, however, the proponents of that approach
grappled with the question of an ongoing role for traditional jurisdiction-selection factors. They
included a qualification in their analysis: if the foreign interests in regulating the conduct were
insubstantial compared with those of the United States, then application of U.S. law would be
considered appropriate even given similar values. Id. at 943. In considering what'role territory-
based analysis should play in a situation where values were not shared, one of the authors of the
shared values approach suggested that in such a case interest balancing was not necessary and
U.S. law should be applied. See also C. Paul Rogers, Still Running Against the Wind: A Comment
on Antitrust Jurisdiction and Laker Airways v. Sabena, Belgian World Airlines, 50 J. AIR. L. &
COM. 931 (1985).

In a sense, the solution described herein, for application in contract cases, reverses that
qualification proposed by the authors of the shared-values approach: it suggests that if U.S.
interests in regulating the conduct are insubstantial,. then application of the chosen law would be
appropriate even given dissimilar values.

216. It resolves this conflict differently, though, from those who suggest a return to the flat
unenforceability of choice clauses in cases involving regulatory claims. See, e.g., McConnaughay,
supra note 17.
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U.S. law-may be appropriate." 7

2. Implied Incentives Toward Convergence

An approach to private international law that supports the
predictability critical to commercial transactions only when the chosen
law is close enough to U.S. law also creates certain incentives favoring
convergence toward U.S. law. It suggests, first of all, that parties
concerned about the enforceability of their choice of law in U.S. courts
will select either U.S. law or substantively similar foreign law to govern
their transactions. By influencing the outcome of party choice, U.S.
conflicts rules may therefore play a role in the spread of U.S. regulatory
policies in the international arena, as parties will then conform their
behavior to meet those substantive standards. Such preference for
"favored" systems may in turn encourage countries whose regulatory
laws are not sufficiently similar to U.S. law to conform their regulations
to meet U.S. standards." 8  In this larger movement toward
harmonization, U.S. conflicts law might in this way act as a lever
forcing convergence. Because it operates outside the political process
that generally structures the harmonization movement,2"9 its possible
influence in this regard deserves careful consideration.

The potential effect of private international law rules in promoting
convergence is also important because such convergence will inevitably
decrease the diversity in regulatory systems.220 The benefits and
disadvantages of such an effect on regulatory diversity are much
debated: some commentators have suggested that a decrease will at least

217. This has been recognized in the context of prescriptive jurisdiction analysis. See Bersch
v. Drexel Firestone, Inc., 519 F.2d 974, 987 (2d Cir. 1975): U.S. law does not apply
extraterritorially "where the United States activities are merely preparatory or take the form of
culpable non-feasance and are relatively small in comparison to those abroad."

218. See generally WIENER, supra note 3, at 134-50 (discussing more broadly the
mechanisms "that could pressure other states to conform to the standards emerging across the
Atlantic"). Wiener also warns of the "tyranny of sameness" that may accompany transnational
harmonization of laws. Id. at 195, quoting DAVID HELD, MODELS OF DEMOCRACY (1996).

219. Harmonization is a "political or legislative decision to sacrifice regulatory diversity in
favor of trade benefits." Joel P. Trachtman, Trade in Financial Services under GATS, NAFTA and
the EC: A Regulatory Jurisdiction Analysis, 34 COLUM. J. TRANSNAT'L L. 37, 121 (1995). That
political process itself has been the subject of much debate, as many critics of globalization have
identified lack of political legitimacy as a danger in the harmonization movement. See, e.g.,
Stephan, supra note 86, at 752-61; see generally articles collected in Part VII (Transatlantic
Regulatory Cooperation, Democracy, and Accountability), in TRANSATLANTIC REGULATORY
COOPERATION: LEGAL PROBLEMS AND POLITICAL PROSPECTS (George A. Bermann et al. eds.,
2000). It is important to recognize the role that judicially created conflicts rules might play in
contributing to that danger.

220. See Zaring, supra note 62.
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prevent the erosion of certain minimum standards,22' while others have
praised diversity as central to the evolution of an optimal global
regulatory framework. 2  My intention here is not to join in this debate
as to the value of global regulatory competition, but to draw attention to
the role that conflicts rules may play in reducing the level of that
competition. Regardless of whether a decline in regulatory diversity is
perceived as a good, the possible role of a substantivist conflicts
approach in contributing to regulatory homogeneity deserves explicit
consideration in that debate.

B. The Development of Substantivist Solutions and Fairness in the
Resolution of Economic Conflicts

A primary weakness of a private international law system based on
principles of sovereignty is that each conflict of laws takes on the
character of a conflict between sovereigns, as the question in each case
is which sovereign will exert its regulatory power. On that view, foreign
relations issues infuse even litigation between private parties.223 The
related strength of such a system, however, is that the competing laws
meet on the basis of equality-that is, the choice of law (or the decision
whether to apply domestic law to extraterritorial conduct) is made not
on the basis of relative power of the respective sovereigns but on the
basis of connections of the transaction in question to the respective
countries. 224 By contrast, the use of harmonization and cooperation
mechanisms to resolve instances of economic conflict, and the

221. Compare Stephan, supra note 86, at 795 (1999) (arguing that an ability to insist on laws
similar to domestic law may prevent a "race to the bottom.") with Romano, supra note 69, at
2430 n.216 (arguing that it only makes sense to encourage diversity if the competition results in a
race to the top, thus benefiting investors). See also James D. Cox, Regulatory Competition in
Securities Markets: An Approach for Reconciling Japanese and United States Disclosure
Philosophies, 16 HASTINGS INT'L & COMP. L. REV.149, 157 (1993), for a discussion of the pros
and cons of regulatory diversity.

222. See Stephen J. Choi & Andrew T. Guzman, National Laws, International Money:
Regulation in a Global Capital Market, 65 FORDHAM L. REv. 1855, 1875 (1997) (describing as
"welfare improving" the existence of a broad spectrum of securities regimes). While the authors
do not suggest that diversity is "a good in and of itself," id. at 1883, they argue the benefits of a
market-based competitive process in which the market arrives at the amount of diversity among
regimes. They argue further that too high a degree of convergence interferes with that competitive
process, id. at 1907. See also Eleanor M. Fox, The End of Antitrust Isolationism: The Vision of
One World, 1992 U. Cm. LEGAL F. 221 (noting the advantages of diversity across antitrust
regimes).

223. See Buxbaum, supra note 13, at 251-55, for a discussion of this aspect of private
litigation.

224. While a decision by a forum court to apply local rather than foreign law, or to apply
regulatory law extraterritorially, may appear to be an exercise of political power, traditional
conflicts analysis does not directly implicate the power of the states involved.
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concomitant focus on substantive similarity across systems, makes the
power of certain sovereigns more relevant.

As Saskia Sassen has noted, "some states are more sovereign than
others" in steering the development of global regulatory mechanisms.225

The perceived trend in the various international economic law
movements is toward a Western standard,226 and U.S. regulators in
particular are often viewed as seeking to transfer U.S. regulatory models
to the global arena. 27 In the areas of securities and banking regulation,
for example, many commentators have suggested that the primary goal
of the United States in the harmonization process is the adoption of U.S.
regulatory standards worldwide.2 2 ' The use of expert legal assistance in
advising the drafters of economic legislation in emerging countries has
been criticized as a vehicle for the achievement of that end,2 9 as has the
use of networks of sub state-level agreements between regulators.230

The more frequent the resolution of economic conflict through
private or supranational solutions, then, the more likely that the policies
embodied in the laws of a relatively small number of relatively powerful
states will be implemented. The universe of situations in which
competing regulatory laws might be considered has shrunk, replaced by

225. Saskia Sassen, The State and Economic Globalization: Any Implications for
International Law?, 1 CHI. J. INT'L L. 109, 116 (2000).

226. See SASKIA SASSEN, LOSING CONTROL? SOVEREIGNTY IN AN AGE OF GLOBALIZATION

17 (1996) ("The new transnational regimes... are assuming a specific form, one wherein the
states of the highly developed countries play a strategic geopolitical role. The hegemony of
neoliberal concepts of economic relations.., has contributed to the formation of transnational
legal regimes that are centered in Western economic concepts.")

227. See David J. Gerber, The US.-European Conflict Over the Globalization of Antitrust
Law: A Legal Experience Perspective, 34 NEW ENGL. L. REV. 123, 133 (1999) (In the context of
antitrust analysis, suggesting that "[flor U.S. participants, points of convergence are easily
imagined: a world of competition law systems resembling the U.S. system").

228. See Cox, supra note 221, at 150 ("U.S. policy makers... envision [international
standardization] as a game in which the other nations of the world should raise the level of their
disclosure rules rather than the U.S. lowering its own disclosure requirements."); Licht, supra
note 33, at 275, noting that IOSCO harmonization has been in part "a leverage mechanism for
imposing uniform disclosure rules so that [advanced markets') hegemonic leadership would not
be eroded"; see also Eric Helleiner, Sovereignty, territoriality and the globalization offinance, in
STATES AND SOVEREIGNTY IN THE GLOBAL ECONOMY 144 (David A. Smith et al. eds., 1999)
(describing the role of the United States in obtaining cooperation of other states during
negotiation of the Basle Accord).

229. See, e.g., Jacques deLisle, Lex Americana?: United States Legal Assistance, American
Legal Models, and Legal Change in the Post-Communist World and Beyond, 20 U. PA. J. INT'L
ECON. L. 179 (1999).

230. See Sol Picciotto, The Regulatory Criss-Cross: Interaction Between Jurisdictions and
the Construction of Global Regulatory Networks, in INTERNATIONAL REGULATORY
COMPETITION AND COORDINATION 112 (William Bratton et al. eds., 1996) [hereinafter
INTERNATIONAL REGULATORY COMPETITION AND COORDINATION] (discussing "the strategic
interplay among regulators, for example to expand the scope of their jurisdiction by creating a
forum they can influence...").
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the more frequent use of standardized solutions based on Western
models. Although the municipal laws of those countries may not be
applied directly, their values will be reflected in the product of the
harmonization and coordination process. Under the substantive
approach, in other words, the relative power of sovereign states may
play a large role in determining the outcome of regulatory conflict.231

Independent of the content of standardized solutions, this process may
be criticized on foreign relations grounds in that it replaces "neutral"
consideration of competing laws in the individual case with the
application of law reflecting non-neutral values. The danger in a
substantivist system is that because global regulatory standards reflect a
bias toward the approach of certain states, that bias will be reflected in
each instance of their application, regardless of whether the conduct
subject to regulation bore any connections with those states at all.

Recent rulemaking in the area of tender offer regulation may in this
regard provide a useful counter-example. In dialogue concerning the
procedural problems posed by cross-border tender offers, one proposed
solution was the development of global standards regulating disclosure
and dissemination of information to security holders.232 In any such
discussion, the approval of U.S. regulators-as supervisors of the
world's largest capital market-would play an important role. Some
commentators therefore anticipated a situation in which the United
States would simply insist on some version of required disclosure that
strongly resembled current U.S. rules, a solution that would have met
with criticism abroad. Instead, however, a solution was developed that
incorporated elements of territorial sovereignty-based jurisdiction. The
Securities and Exchange Commission put in place a sliding scale of
exemptive relief for tender offers for the securities of foreign private
issuers."' When less than ten percent of the subject securities are held

231. Even under a system of rules founded on sovereign equality, states may of course have
unequal power. Because business activity takes place in particular locations and its economic
impact is felt in particular markets, territorial linkages will necessarily lead more often to the
application of certain countries' laws. See Henkin, supra note 56, at 13 ("[Slingle states still have
jurisdiction over pieces of that global activity which can be localized in its territory or with which
it has links of nationality and of money-and some states have quite a lot of links of nationality
and money.") But in such a system, a decision as to regulatory authority is made for each
transaction on a power-neutral basis.

232. See, e.g., Edward F. Greene, Andrew Curran and David A. Christman, Toward a
Cohesive International Approach to Cross-Border Takeover Regulation, 51 U. MIAMI L. REV.
823, 872-73 (1997) (proposing the formulation by IOSCO of substantive "minimum standards"
for the conduct of cross-border tender offers).

233. See Cross-Border Tender and Exchange Offers, Business Combinations and Rights
Offerings, Securities Act Release. No. 33,7759 (October 19, 1999) (64 FR 61382).
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by U.S. security holders, bidders need only file and provide to investors
an English version of the disclosure prepared under foreign law.234

When more than ten percent but less than forty percent are held by U.S.
security holders, disclosure must be made according to U.S. rules, but
relief is available from a variety of procedural requirements.235 Only
when more than forty percent of the securities are held in the United
States would the full panoply of U.S. tender offer rules apply.236 This
solution, in other words, looks to a proposed tender offer's links with
the United States as a relevant factor in determining the applicability of
U.S. standards. In situations where the linkage to the United States is
weak, it accepts foreign law on disclosure-whether or not that
regulation is similar in substance to U.S. regulation.2 ' The approach
thus declines to impose a U.S. vision of tender regulation across the
board. It has for that reason been viewed as more acceptable in other
jurisdictions than a U.S.-styled harmonized rule might have been. In
other regulatory areas as well, such attention to territorial linkages may
help avoid the often extreme criticism to which global solutions are
subject.238

VI. CONCLUSION

A move away from the notions of territorial sovereignty
underpinning traditional private international law analysis has long been
considered an appropriate response to changes in the international
commercial climate. Because territory-based conflicts approaches parcel
out regulatory authority along geographical lines, it is evident that they
are in many respects ill-suited to resolve conflicts in a world of cross-
border activity. That these notions of territorial sovereignty have to a
great extent already been replaced by other principles, however, has

234. Id. at II.A.2. The bidder must also ensure that U.S. security holders participate in the
offer on an equal footing with foreign security holders.

235. Id. at II.B. The Tier II exemption is primarily aimed at minimizing procedural conflicts
with foreign regulatory law that discourage foreign bidders from extending offers to U.S. holders.

236. Id.
237. See id. at I.A. One major criticism of the approach is that it did not go far enough in this

direction. By insisting that U.S. antifraud rules continued to apply to foreign tender offers, the
release may have made it difficult for foreign bids not to incorporate U.S. disclosure standards.
See id. at I.A., discussing the argument that "liability will remain a hurdle to including U.S.
security holders, particularly in view of the amount of litigation in the United States. .. "

238. For an example of such criticism, see Yves Dezalay, Between the State, Law, and the
Market: The Social and Professional Stakes in the Construction and Definition of a Regulatory
Arena, in INTERNATIONAL REGULATORY COMPETITION AND COORDINATION 60, supra note 232:
"In exporting or imposing a mode of economic governance which it can dominate all the better
for having been its inventor, the North American ruling class is giving itself the means of
extending its hegemony over the whole of the planet."
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been insufficiently examined. Through an analysis of two
interdependent systems-private international law and the regulatory
environment in which that law operates-this Article identified a move
to substantivism in the resolution of conflicts of economic laws. It then
went on to analyze this substantivism, concluding that it is in certain
respects problematic.

The new emphasis on substantive similarity of laws is reflected both
in changes to certain private international law rules themselves and in
the diminished scope of application of private international law
generally. I have suggested that this emphasis creates two significant
risks: the over-application of U.S. law in international contract cases,
and unfairness, stemming from power imbalances, in the resolution of
economic conflicts. For these reasons, the Article advocates re-
integrating considerations of territorial sovereignty into private
international law analysis.
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