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disease”.2%> Taiwan argues that this rule allows it to interact directly with WHO without
China’s involvement.”** China insists that this provision does not undermine its sovereignty
over Taiwan and that WHO must obtain China’s consent before engaging in activities with
Taiwan.?®® China strengthened its position by signing with WHO a memorandum in May
2005 under which WHO must seck China’s consent before having direct contact with
Taiwan.”®® Taiwan rejects the legitimacy of this memorandum because it was negotiated
without Taiwanese participation.”®” Taiwan’s and China’s political standoff continues,

unmitigated by the new IHR.

IV.B.vi. The scope of WHO’s authority and responsibility

The sixth category in the scope expansion theme involves the manner in which the new IHR
significantly increase the scope of WHO’s authority and responsibility. Certainly, WHO had
authority and responsibilities under the old THR; but the new THR contain authority and
responsibilities for WHO never before created for an international health organization in
the history of the classical regime. The expanded scope of WHO authority and responsibility
can be seen in a number of features of the new IHR.

Surveillance. Allowing WHO to collect and act upon sources of information provided by
non-State actors expands WHO’s authority and responsibilities in three ways. First, as ana-
lysed above, the new IHR grant WHO the power to use non-governmental sources of infor-
mation, something not allowed by the old IHR. This authority changes the surveillance
dynamic between WHO and Member States in ways that favour global health security
over national sovereignty. Secondly, permitting WHO to collect surveillance data from
non-governmental sources imposes duties on WHO to engage in such collection efficiently
and effectively. In creating and refining GOARN, WHO has moved to shoulder this respon-
sibility, but the responsibility has taken on a governance importance of great magnitude.
Thirdly, in allowing WHO to act on non-governmental sources of surveillance information,
the new THR create responsibilities for WHO to verify such information to ensure that its
actions are based on accurate information. Although verification of data about public
health risks is not novel for WHO, the new IHR significantly heighten the burden WHO
bears for the validity of information that forms the basis for actions it takes. Part of this

263 IHR 2005, above n.1, Art.3.3.

264 Michael Chen, Taiwan Effort to Join WHO is Health Imperative, Financial Times, 21 May 2005, 12 (Taiwa-
nese official arguing that, under the principle of universality in the proposed IHR, “Taiwan and the WHO
ought to be allowed to co-operate directly, especially in the event of a public health emergency on the
island.”); Taiwan—China Ties Improving, Officials Say, China Post, 26 May 2005 (reporting Taiwanese officials
as claiming the new IHR’s principle of universality as “providing a basis for Taiwan to make contact with the
WHO directly without China’s interference”).
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heightened burden also comes from WHO’s authority to take action on information it
receives from sources other than governments.

Confidentiality of information. Under the new IHR, WHO has obligations to keep certain
kinds of information confidential, except in specified circumstances. First, WHO has to
maintain the confidentdiality of information it receives from States Parties, unless WHO
(1) declares that an event is a public health emergency of international concern; (2) confirms
information evidencing the international spread of the infection or contamination; (3) has
evidence that (a) control measures against international spread are unlikely to succeed, or
(b) the State Party in question lacks the capacity to carry out the measures necessary to
prevent further disease spread; or (4) determines that only immediate application of
control measures will effectively address the infection or contamination.?*® When justified
by the magnitude of a public health risk, WHO may also share information it receives
with other States Parties if a State Party in whose territory the risk exists does not agree to
collaborate with WHO.?*® These provisions more appropriately balance the States Partics’
desire for confidentiality of disease-related information with the public health need for dis-
semination of such information than the rules contained in the old IHR.

Secondly, WHO has to protect the confidentiality of personally identifying information
in assessing and managing a public health risk and has to provide an individual with his or
her personal data held by WHO and correct any inaccuracies in such data.””® These pro-
visions on confidentiality of personally identifiable information never appeared in the classi-
cal regime and reflect the new [HR’s incorporation of human rights principles and
protections.

Response interventions. The new IHR grant WHO the authority to declare the existence

7! and issue non-binding temporary

of public health emergencies of international concern
recommendations to States Parties concerning how they should respond to such emer-
gencies.”””> The new IHR also grant WHO authority to issue non-binding standing
recommendations concerning appropriate health measures for routine and periodic appli-
cation against on-going, specific public health risks to prevent or reduce the international

spread of disease and minimize interference with international traffic.”?
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The declaration and temporary recommendation authorities significantly depart from WHO
powers under the old IHR. Under the new IHR, States Parties are required to notify WHO of
events that may constitute public health emergencies of international concern,”’ but the power
to declare that an event actually constitutes such an emergency rests with the WHO Director-
General.*”> The determination that a public health emergency of international concern exists
triggers the Director-General’s obligation to issue temporary recommendations to States
Parties on the appropriate responses and health measures to implement.?’®

WHO has to consult with affected States Parties in exercising its powers to declare an event
as a public health emergency of international concern®”” and to issue temporary recommen-
dations,””® but it can exercise the declaration and temporary recommendation authorities
without obtaining the permission of States Parties potentially harmed by such actions.
Under the old ITHR, the refusal of a State Party to provide information or to co-operate
with WHO essentially blocked WHO from taking effective actions to address the public
health threat. The new IHR eliminate the ability of a State Party to veto WHOQO action on
public health emergencies of international concern.

New institutional bodies and procedures. WHO’s heightened authority and responsi-
bilities under the new IHR create the need for the creation of new institutional bodies and pro-
cedures within WHO. The new THR establish an Emergency Committee to advise the
Director-General on whether an event constitutes a public health emergency of international
concern and on the issuance of temporary recommendations.?’”” The functioning of the Emer-
gency Committee is subject to procedural and substantive requirements established in the
revised Regulations.?*® WHO must also establish ITHR Contact Points, which have to be acces-
sible at all times to States Parties and have to send urgent communications concerning the
implementation of the new THR to States Parties.”®' Adhering to these requirements in con-
nection with exercising authority and responsibility in situations of urgency poses institutional
challenges WHO did not have to tackle under the old IHR.

The new IHR also impose other responsibilities on WHO, including offering to collab-
orate with States Parties in assessing disease events,?®* providing technical assistance to and
collaborating with States Parties on various aspects of surveillance and response,®3 dissemi-

. . . . . 84 . . . .
nating public health information to States Parties,”®* co-operating with other international
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organizations and bodies,?® and assisting States Parties in settling disputes.®® These respon-
sibilities further underscore how critical and expansive WHO’s role is to the governance envi-
sioned in the new IHR and how important ensuring that WHO is adequately staffed and
resourced to shoulder its increased authorities and responsibilities will be for the success
of the global health security strategy.

IV.C. Sovereignty and the new IHR

The second major theme I use to explore the key substantive changes found in the new IHR
concerns the impact of the revised Regulations on the sovereignry of States Parties. How the
revised IHR would affect sovereignty featured in the IHR negotiations.”®” Specifically,
WHO Member States raised sovereignty concerns with respect to provisions in negortiating
texts thar they thought might restrict their abilities to take actions to protect public health in
their territories. The new IHR express the balancing task being undertaken with respect to
sovereignty when they provide that “States ... have the sovereign right to legislate and to
implement legislation in pursuance of their health policies. In doing so they should

uphold the purpose of these Regulations”.**®

IV.C.i. The scope and sovereignty themes

Before looking at specific areas in which sovercignty was an issue, a word is in order concern-
ing the relationship between the expanded scope of the new IHR and the issue of sovereignty.
The expansion of the scopes of the IHRs disease application, participation in the governance
regime, obligations on States Parties and WHO’s authorities and responsibilities has a sig-
nificant impact on how States Parties to the new IHR will exercise their sovereigney.
These increased scopes govern more aspects of sovereignty and demand more from sovereign
States than anything ever attempted with the classical regime. The new IHR reflect a govern-
ance context in which the exercise of sovereignty by States in connection with public health is
changed forever.

Given this situation and the normal concerns States have about their sovereignty, the fre-
quent appearance of sovereignty concerns during the IHR revision process is hardly surpris-
ing. These concerns should, however, be kept in perspective. Al major proposals for
expanding the IHR’s scope made in the January 2004 IHR Draft appear in the new IHR.
This remarkable situation indicates that many WHO Member States, for the most part,
appear to understand the world envisioned by the classical regime no longer exists, creating
the need for radically re-orienting sovereignty to the world reflected in the new IHR.

The major sovereignty concerns expressed by WHO Member States during the IHR revi-

sion negotiations arose with respect to provisions that they perceived might unnecessarily

285 Ibid., Arts 14, 17(f) and 57.1
286 Ibid., Arts 56.2 and 56.5.

287 See Summary Report of Regional Consultations, above n.172, para.8 (noting sovereignty concerns raised by
WHO Member States); Review and Approval of Proposed IHR Amendments, above n.175, para.10 (reporting
on WHO Member State concerns about WHO recommendations and sovereignty).

288 IHR 2005, above n.1, Art.3.4.
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reduce their freedom of action in responding to disease events affecting their territories. The
classical regime had to construct a balance between needed limitations on State sovereigney
and freedom of action for sovereign States. The old IHR failed to achieve the needed balance
because, for example, States Parties did not often follow the disciplines limiting the health
measures that could be applied to the trade and travel coming from States suffering outbreaks
of diseases subject to the Regulations. The old IHR were ineffective in curbing the freedom
of action of sovereign States. The new IHR face the same challenge, but the expanded scope

of the revised Regulations increases the magnitude of the task.

IV.C.ii. Sovereignty issues concerning WHO’s surveillance authorities under
the new IHR

During the negotiations, States raised sovereignty concerns with respect to WHO’s use of non-
governmental sources of information as part of global surveillance. WHO Member States
expressed some concerns that WHO would act on information received from non-
governmental sources without seeking to verify the information with the affected countries.?®’
The January 2004 IHR Draft indicated that WHO “may validate these reports” in accordance
with verification procedures contained in the draft.??° WHO responded to these Member State
concerns by re-drafting the relevant provision to require that WHO attemprt to obtain verifica-
tion of reports received from non-governmental sources before taking any action on such
reports,””" which is the approach adopted in the new IHR.?*?

This outcome retains WHO’s ability to use surveillance information gathered from non-
governmental sources but increases the transparency of this process for States Parties that
might be the subject of reports from non-State actors. This situation produces a dynamic
under which States Parties have not only a duty?*? but also an incentive to collaborate effec-
tively with WHO in verifying the information and addressing the public health threat.

WHO Member States also identified potential sovereignty problems with two provisions
in the January 2004 IHR Draft that appeared to require States Parties to allow WHO to
conduct on-the-spot studies inside their territories to determine whether appropriate
control measures were being deployed in connection with a public health emergency of inter-
national concern.?”® WHO reported that many Member States commented that these pro-
visions “were neither acceptable nor feasible”*”® and that “WHO teams should enter

countries only with the consent of the affected Member State”.?*® WHO revised these

289 Review and Approval of Proposed IHR Amendments, above n.175, 6 (noting comments from WHO Member
States on the need to require WHO to try to obtain verification of non-governmental reports).

290 January 2004 IHR Draft, above n.159, Arc.7.1.

291 September 2004 IHR Draft, above n.159, Art.7.1. See also Chair’s January 2005 IHR Draft, above n.159,
Art.7.1.

292 IHR 2005, above n.1, Arts 9.1 and 10.1.

293 1bid., Art.10.2.

294 January 2004 IHR Draft, above n.159, Arts 8.3 and 10.3.

295 Review and Approval of Proposed IHR Amendments, above n.175, para.14.
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provisions to make them clear that States Parties are not required to accept WHO’s offer of
assistance “‘but, when declining an offer is judged [by WHO)] to increase any risk that the
event will spread to other States, WHO may share information with States Parties about
the situation and the nature of the assistance that has been offered”.””” The new IHR incor-
porated this approach.??® States Parties retain their sovereignty to accept or reject offers of
help from WHO, but WHO has the ability to share information about the situation and
the refusal as part of its efforts to address the public health emergency of international
concern. States Parties have, thus, an incentive to co-operate because the entire world will
know when it is being recalcitrant with respect to a threat that might spread and adversely

affect other States.

IV.C.iii. Sovereignty issues involving WHO recommendations and
permissible national health measures

WHO Member States raised sovereignty concerns during the negotiations about WHO’s
authority to issue recommendations. In each area in which WHO Member States raised
sovereignty issues relaring to WHO recommendation powers, WHO modified the provisions
in question to accommodate Member State concerns, producing a balance between the need
for WHO to exercise its authority and the legitimate concerns Member States had about the
revised IHR impinging on their sovereignty.

Recommendations as non-binding limits on national health measures. The January 2004
IHR Draft provided that States Parties could not take health-related action unless the
revised [HR allowed the action or unless WHO had recommended such action under the
revised IHR. The January 2004 IHR Draft stated, for example, that *“/u/nless recommended
by WHO or otherwise provided in these Regulations, medical examination, vaccination or other
prophylaxis shall not be required as a condition of admission of any traveller, except for tra-
vellers seeking temporary or permanent residence”.*”® Such a provision made non-binding
recommendartions behave like binding restrictions on the exercise of public health sover-

eignty. WHO noted that many Member States:

... felc that these references to WHQO recommendations and their interplay with
binding prohibitions, created considerable confusion and could lead to undesirable
ambiguities in the legal status of measures introduced by States Parties which
exceeded or differed from those recommended by WHO. Concerns were also

expressed that limiting the authority of States Parties to introduce additional

297 Ibid. See September 2004 THR Draft, above n.159, Arts 8.3 and 11.3; Chair’s January 2005 IHR Draft, above
n.159, Art.8.4.

298 THR 2005, above n.1, Arts 10.3-10.4.

299 January 2004 IHR Draft, above n.159, Art.23 (emphasis added). Similar language can be found in Arts 19.2,
21.1, 21.2, 24 and 27.2 of the January 2004 IHR Draft. Sometimes, the January 2004 IHR Draft permitted
actions “authorized by applicable international agreements” to avoid conflicts between the revised IHR and
other relevant treaties. Review and Approval of Proposed IHR Amendments, above n.175, para.16 (“The
purpose of the reference [to “applicable internarional agreements”] is to enable State action in a manner per-
mitted by those agreements even if not otherwise permitted by the Regulations™).
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health-related measures through dependence on WHO’s issuing recommendations

. . . . . 0
concerning a particular event unduly restricted the sovereignty of States Parties.>”

The new IHR reflect changes made to accommodate these sovereignty concerns. The revised
Regulations permit States Parties to implement health measures that differ from WHO rec-
ommendations as long as the measures achieve the same or greater level of health protection
than the WHO recommendations.>*' In addition, the new IHR allow States Parties to
implement health measures otherwise prohibited by specific provisions of the revised Regu-
lations, provided such measures are otherwise consistent with the new IHR.?** Any of these
additional health measures must (1) not be more restrictive of international traffic and not
more invasive or intrusive to persons than reasonably available alternatives that would achieve
the appropriate level of health protection;** and (2) be based on scientific principles, avail-
able scientific evidence of a risk to human health and any available guidance or advice from
WHO 3%

If such additional health measures significantly interfere with international traffic, the
State Party shall provide WHO with the public health rationale and scientific information
supporting the measures.”® Although the new I[HR allow States Parties to implement
health measures that go beyond what WHO has recommended and that may otherwise be
prohibited by the revised Regulations, the disciplines applied to this ability mean that the
new IHR do not provide sovereignty with a free pass.

The approach in the new IHR resembles the structure and dynamics of obligations con-
tained in the WTO’s SPS Agreement and international human rights law. The SPS Agree-
ment requires sanitary and phytosanitary measures thar affect trade in goods to be based on
scientific principles and evidence and a risk assessment.>*® Similarly, international human
rights law requires that measures infringing on civil and political rights must be necessary
to achieve a compelling public interest,’®” which—in the context of disease control—
includes the mandate that the measure have a basis in science and public health.>*® The
new THR,*” the SPS Agreemen®'® and international human rights law?'! require the
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State Party imposing the measure in question to provide the scientific justification for the
measure.

The new IHR and the SPS Agreement also both require that the measure in question not
be more restrictive of international trade than reasonably available alternative measures,
which would achieve the appropriate level of health protection.>'? The same is true regarding
restrictions on human rights. The new IHR and international human rights law require that
measures infringing on the enjoyment of human rights be the least restrictive measure poss-
ible to achieve the level of health protection sought.”' The parallels between the new IHR
and the disciplines in the SPS Agreement and international human righes law suggest that
WHO utilized the manner in which the SPS Agreement and international human rights
law, respectively, balance sovereignty, science and public health with respect to health
measutes that may adversely affect international trade and travel.

Procedures for issuing WHO recommendations. The proposal to grant WHO recommen-
dation powers also raised sovereignty issues for WHO Member States with respect to the
process through which WHO would issue the recommendations. The January 2004 THR
Draft did not conrain any criteria to guide WHO’s decision to issue recommendations.
The lack of substantive criteria made the process of issuing recommendations look less
than transparent. WHO responded to these concerns by including in the September 2004
IHR Draft “the principles and criteria to be considered by the Director-General when
issuing, modifying or terminating recommendations”.>'*

The new IHR apply criteria to WHO’s issuance of recommendations, including principles
similar to those found in Article 43 of revised Regulations, the SPS Agreement and inter-
national human rights law, namely that the Director-General must consider the views of
the directly concerned States Parties; scientific principles, scientific evidence and infor-
mation; relevant international standards and instruments; activities undertaken by other rel-
evant international organizations and bodies; and what health measures are least restrictive of
international traffic and trade and not more intrusive to persons than reasonably available
alternatives that would achieve the appropriate level of health protection.®'”

In addition, WHO Member States complained that the process proposed in the January
2004 THR Draft for WHO’s issuance of temporary recommendations did not adequately
provide for the opportunity for States Parties potentially affected by such recommendations
to provide input to the Emergency Committee.>'® WHO accommodated these concerns by
granting States Parties potentially affected by temporary recommendations the right to

312 IHR 2005, above n.1, Art.43.1; SPS Agreement, above n.94, Art.5.6.

313 IHR 2005, above n.1, Art.43.1; Siracusa Principles, above n.229, para.10.

314 Review and Approval of Proposed IHR Amendments, above n.175, para.11.

315 IHR 2005, above n.1, Art.17.

316 Review and Approval of Proposed IHR Amendments, above n.175, para.11 (*“Concerns were also expressed that
the process to be followed by WHO in issuing, modifying or terminating temporary or standing recommen-
dations was not sufficiently transparent and accountable and thar the procedure foreseen in the January 2004
working paper did not allow States Parties that could be affected by those recommendations to participate ade-
quately in the process”).
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present their views to the Emergency Committee.>'” The new IHR include this right to
present information to the Emergency Committee with respect to the issuance of temporary
recommendations.”'®

Additional measures against special categories of persons. As noted earlier, a major feature of
the international sanitary conventions and the ISR was the application of additional rules for
either regions (e.g. Middle East), events (e.g. annual pilgrimage to Mecca) or categories of
people (e.g. pilgrims, migrants or nomads). This feature of the classical regime was
reduced to one provision in the old IHR.?'? The January 2004 IHR Draft contained basi-
cally the same provision as the old IHR and this provision stated that “[m]igrants, nomads,
seasonal workers or persons taking part in periodic mass congregations may be subjected to
additional health measures conforming with the laws and regulations of each State concerned
and with any agreement concluded between any such States”.>*°

The September 2004 THR Draft eliminated this provision. WHO explained that the pro-
vision “was deleted in light of comments received and new articles in the draft revision, such
as Article 39, which provide the necessary flexibility required by Member States wanting to
tackle the issues previously dealt with in this provision”.?*! Thus, the September 2004 IHR
Draft had one provision on additional measures—Article 39—thar applies universally rather
than rules on specific categories of places, events or persons. Any such additional measures
must be based on scientific principles and evidence, a risk assessment and must not be more
restrictive of international traffic or human rights than reasonably available alternative
measures that would achieve the appropriate level of health protection sought.*** These pro-
posals would have brought to an end the tradition of having special rules for particular
regions, events or people in the international legal framework for disease control.

The Chair’s January 2005 IHR Draft reintroduced the issue, however, through a rule
which provided that “[t]he provisions of this Article [39] may apply to implementation of
measures concerning travellers taking part in periodic mass congregations”.>*> The new
IHR contain the same provision as part of Article 43.>** Wha is curious about the reintro-
duction of a rule specifically on mass congregations is that it does not require measures for

mass congregations to comply with the scientific, trade-related and human rights disciplines

317 September 2004 IHR Draft, above n.159, Art.49.3. See also Chair’s January 2005 IHR Draft, above n.159,
Art49.4.

318 IHR 2005, above n.1, Art.49.4.

319 IHR 1969, above n.16, Art.84.
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322 September 2004 IHR Draft, above n.159, Are.39.1.

323 Chair’s January 2005 IHR Draft, above n.159, Art.39.8. Iraq and Saudi Arabia both proposed amendments to
Article 39 of the September 2004 IHR Draft during the November 2004 negotiations that would have specifi-
cally recognized the right of States Parties that receive large numbers of visitors to holy places to implement
additional health measures to deal with disease problems. World Health Organization, Review and Approval
of Proposed Amendments to the International Health Regulations: Textual Proposals Made In Subgroup A
on Arts 39 and 48 of the Draft Revision, A/IHR/IGWG/A/Conf.Paper No.2, Add.2, 11 November 2004, 2.

324 IHR 2005, above n.1, Art.43.8.
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in Article 43 of the new IHR that otherwise apply to additional health measures. The Article
43 limitations may (not shall) apply to the implementation of measures concerning travellers
participating in mass congregations. Why the new IHR allows this category of additional
measures to escape the scientific, trade-related and human rights requirements applied to

all other additional health measures is not clear.

IV.C.iv. Rejections and reservations to the new IHR

The new IHR are a treaty under international law and thus cannot legally bind a State until
that State gives its sovereign consent to be bound to the revised Regulations.”*> As noted
eatlier, regulations adopted pursuant to Article 21 of the WHO Constitution, such as the
new [HR, become legally binding on all WHO Member States that have not rejected the regu-
lations, or formulated reservations to them, within a specified period of time.>*® For the new
[HR, the time period in which rejections or reservations must be made is 18 months from the
date the Director-General notified WHO Member States that the new IHR were adopted.””

The new IHR contains a complex procedure with respect to reservations that differs sig-
nificantly from the equivalent procedure in the old IHR. Under the old IHR, the WHA had
to accept all reservations to ensure that reservations did not substantially detract from the
character and purpose of the IHR.>?® The new IHR permit reservations that are not incom-
patible with the object and purpose of the revised Regulations.?*® The new IHR establish a
process for determining whether a reservation is compatible with the object and purpose of
the Regulations. The first step involves review of the reservation by WHO Member States (if
the new IHR are not yet in force) or States Parties (if the IHR have entered into force). 20 If
less than one-third of the relevant States objects to the reservation, the reservation is deemed
to be accepted (and thus compatible with the object and purpose of the new IHR); and the
new THR can enter into force for the reserving State subject to the accepted reservation.?!

If one-third or more of the relevant States objects to the reservation and the reserving State
does not withdraw the reservation, then the reservation is submitted to the WHA for con-
sideration.”* If the WHA, by majority vote, objects to the reservation on the ground that
it is not compatible with the object and purpose of the new IHR, the reservation shall
not be accepted.?*® The new IHR do not enter into force for the State making the reservation

unless it withdraws the reservation.3*

325 Vienna Convention on the Law of Treaties, above n.43, Art.34.
326 WHO Const., Art.22.

327 IHR 2005, above n.1, Are.59.1.

328 THR 1969, above n.16, Art.88.1.

329 [HR 2005, above n.1, Arc.62.1.

330 Ibid., Art.62.4.

331 Ibid., Art.62.5.

332 Ibid., Art.62.9. The reserving State can request the views of the Review Committee and such views shall be sub-
mitted to the WHA in connection with its consideration of the reservation. Ibid., Art.62.8—62.9.

333 Ibid., Art.62.9.
334 Ibid., Art.62.9.
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The procedure on reservations provides guidance in two areas that have been unsettled in
customary international law on treaties. First, the new IHR provide a means of determining
whether a reservation is incompatible with the object and purpose of a treaty. Secondly, the
revised Regulations establish whart the legal effect is for a State that has formulated a reser-
vation that is incompatible with the object and purpose of the new THR (i.e. the State

does not become a State Party until it withdraws its reservation).*? >

IV.D. The synthesis theme and the new IHR

The old THR and prior manifestations of the classical regime constituted efforts to balance
trade and public health goals, but the regime’s narrow scope meant that the trade—public
health balancing was limited for both trade and public health. The old IHR did not
cover many pathogens that move in international trade and travel or any substances that
may cause non-communicable diseases, producing a shallow public health profile. Similarly,
the old IHR’s minimization of interference with international traffic was superficial from a
trade perspective because such minimization caught only trade potentially affected by
cholera, plague and yellow fever. One could not describe the old IHR as an impressive
synthesis of trade and public health objectives.

The new THR contain, however, a synthesis project for global health governance of
impressive proportions. One of the most radical substantive changes in the new IHR is
the integration of multiple objectives into a single governance framework. The framework
represents integrated governance for the purpose of achieving global health security. The
theme of synthesis identifies this governance integration as one of the most important
features of the new IHR.

In contrast to the limited international governance footprint of the old IHR, the new IHR
construct a synthesized approach to global governance in terms of actors, threats and objec-
tives. The new IHR integrate governmental, intergovernmental and non-governmental actors
through the provisions on surveillance. Each category of acrors is vital to global surveillance
working effectively. The fundamental importance of surveillance to public health makes
this integration very significant and reveals the conclusion that the State-centric approach
1o surveillance has become a relic of the past.

Synthesized governance is also apparent in connection with public health threats. The new
IHR interpret health protection broadly by extending coverage to chemical and radiological
threats as well as microbial ones. This approach overcomes the traditional “‘stove piping” of
international legal regimes into those that address infectious diseases, chemical and radiologi-
cal accidents or emergencies and WMD. The new IHR do not supersede or interfere with
those other regimes but draw them together as allies in the pursuit of global health security.

The new IHR promote synthesized governance in the area of policy objectives also. The
old THR artempred to integrate public health (narrowly conceived) and trade objectives but
only in a very limited way. The new THR integrate public health (broadly conceived) with

335 Gerald Scharz, International Health Regulations: New Mandate for Scientific Cooperation, ASIL Insight, 2
August 2005 (www.asil.org/insights/2005/08/insights050802.html).



Fidler, From International Sanitary Conventions to Global Health Security 387

trade, security, environmental and human rights objectives. This integration reveals a per-
spective in which public health is at the centre of a complex web of political, economic
and social interests and values. The best way to manage this complex web is to understand
the interdependence of these objectives and construct a governance framework sensitive to
the interdependence, which is what the new IHR achieves. )

The synthesized governance sought by the new THR also reveals how much public health
matters to governance nationally and globally in the twenty-first century. This insight res-
onates with arguments and conclusions reached in other efforts, including the formulation

336

of the Millennium Development Goals,”" the efforts to place health at the centre of devel-

opment policy”>’ and the increasing importance of public health to national and inter-

national security.>®® In many respects, these various endeavors suggest that effective public

health has become an indicator of “good governance” in the post-Cold War world.**’

This outlook on public health and governance could never have arisen from the classical
regime in any of its iterations. The new IHR contribute to the elevation of public health
as a marker for the quality of twenty-first-century governance pursued by States, intergovern-
mental organizations and non-governmental organizations.

The theme of synthesized governance also points to another significant difference between
the classical regime and the new IHR. The classical regime reflected the traditional use of
international law by States to address discreet, specific problems affecting the relations
between States. The integration of multiple actors, threats and policy objectives in the
new IHR projects qualities more often associated with constitutional than international
law. Constitutional frameworks engage multiple public and private actors in the simul-
taneous pursuit of numerous political, economic and social ends in hopefully balanced
and sustainable ways. In constitutional systems, governments have a primary responsibility
to protect and promote the public’s health,?*® but the pursuit of public health is embedded

336 Three of the eight Millennium Development Goals adopted in 2000 by the United Nations ate specific health
objectives: reducing child moruality, improving maternal health and reducing the burden of HIV/AIDS and
other diseases. Four of the five remaining Millennium Development Goals concern key social determinants
of health: poverty, education, gender equality and the environment. See Millennium Development Goals
(www.un.org/millenniumgoals/). See also World Health Organization, Achievement of Health-Related Mil-
lennium Development Goals: Report by the Secretariat, A58/5, 13 May 2005.

337 See, e.g. Commission on Macroeconomics and Health, Macroeconomics and Health: Investing in Health for
Economic Development (2001).

338 A More Secure World, above n.184; In Larger Freedom, above n.4.

339 David P. Fidler, Germs, Governance and Global Public Health in the Wake of SARS, 113 Journal of Clinical
Investigation (2004), 799, 80203 (arguing that public health has become, like democracy and the rule of law,
an indicator of good governance). On the relationship of public health and global governance in the twenty-first
century, see also Fidler, above nn.8, 108; Lawrence O. Gostin, World Health Law: Toward a New Conception
of Global Health Governance for the 21st Century, 5 Yale Journal of Health Policy, Law and Ethics (2005),
413; Allyn L. Taylor, Governing the Globalization of Public Health, 32 Journal of Law, Medicine and
Ethics (2004), 500; Obijiofor Aginam, Berween Isolationism and Mutual Vulnerability: A South—North Per-
spective on Global Governance of Epidemics in an Age of Globalization, 77 Temple LR (2004), 297; Obijiofor
Aginam, Globalization of Infectious Diseases, International Law and the World Health Organization: Oppor-
wnities for Synergy in Global Governance of Epidemics, 11 New England JICL (2004), 59.

340 Lawrence O. Gostin, Public Health Law: Power, Duty, Restraint (2000), 4 (“Public health activities are a special
responsibility of the government”).
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in a larger governance context that requires equilibrium among various objectives. The clas-
sical regime contained a limited connection berween public health and international trade
and travel, but it did nor relate in any way to broader health, security, environmental or
human rights objectives. The new IHR reflect both the broad governance responsibility of
public health and the complex nature of fulfilling that responsibility in harmony with
other governance objectives. The new IHR are not “global constitutional law”, but the
synthesized governance they promote represents an approach never seen before in the use
of international law for public health purposes.

V. Back to the future? Concerns regarding the future of the new
IHR

This article has endeavoured to demonstrate how different the new IHR are from the inter-
national approach to control of international disease spread that prevailed in past decades. In
addition, the article attempted to communicate why these differences in the new IHR matter
for global health governance. Adoption of the historic new IHR does not, however, guarantee
that this novel international legal regime will be effective or successful. This part raises some
problems and issues that confront the new IHR with a difficult future.

Anticipation of the implementation of the new IHR might be tempered by the realization
that previous innovations in international law relating to public health have not fared
particularly well. The governance innovations formulated in the WHO Constitution con-
cerning the adoption of regulations, through which the IHR were originally promulgated,
proved in hindsight not to have had much traction for international infectious disease
control because WHO Member States did not use such innovations for decades to keep
the THR relevant to the threats infectious diseases posed.

The proclamation of the human right to health and its later appearance in human rights
treaties has been, and remains, the source of normative inspiration and commitment in
global health policy®®! but it has suffered, and continues to suffer, from weaknesses and con-
troversies, including continued arguments about what exactly the right means.>*? These
difficuldes do not mean that the right to health is an international legal fiction, buc they
suggest that the revolutionary concept of this right has not been matched by equally revolu-
tionary results on the ground.

The protection of human health through international environmental law represents

another governance innovation, the actual impact of which on global public health has

341 See, e.g. Declaration of Alma Ata, above n.51; Committee on Economic, Social and Cultural Rights, General
Comment No.14: The Right to the Highest Attainable Standard of Healch, E/C.12/2000/4, 4 July 2000; Paul
Hunt, Report of the Special Rapporteur: The Right of Everyone to the Enjoyment of the Highest Artainable
Standard of Physical and Mental Health, UN ESCOR, 59th Sess., Agenda Item 10, UN Doc. E/CN.4/
2003/58. 13 February 2003; Paul Hunt, Report of the Special Rapporteur: The Right of Everyone to the
Enjoyment of the Highest Artainable Standard of Physical and Mental Health, UN ESCOR, 60th Sess.,
Agenda Item 10, UN Doc. E/CN.4/2004/49, 16 February 2004.

342 Hunt (2003), above n.341, para.39 (commenting on the uncertinty surrounding the meaning of the right to

health).
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been, at best, modest. The crisis in emerging and re-emerging infectious diseases in the 1990s
and early 2000s illustrates that international environmental law has not had much effect on
environmental degradation thar feeds into the resurgence of microbial pathogens and their
disease vectors. More success for international environmental law may be located in areas
involving non-communicable diseases, such as the international transport of hazardous
wastes and pesticides, and the depletion of the ozone layer.

The public health controversies concerning the WTO provide some indication that the
innovation in the relationship between internarional law and public health created by the
WTO’s establishment has not been universally welcomed. The major debates have
focused, generally speaking, on how much policy space the implementation of WTO agree-
ments leaves for governments to protect and promote public health. The WTO agreements
contain no affirmative public health obligations, which mean these agreements have little
technical relevance to what States actually do with the policy space they have.

The WTQ’s creation and the controversies that have surrounded it have, ironically, con-
tributed significantly to public health’s increased political importance in world affairs today.
The WTO’s existence has done more to increase the political profile of public health globally
than almost anything else in the history of international health co-operation. But this new
political importance for public health does not necessarily mean that public health now
carries the same influence as trade interests in international politics.**?

Whether the new IHR will fare any better than these examples of previous innovations in
international law’s relationship with public health remains, of course, to be seen, but these
examples temper one’s expectations for what the new IHR might be able to achieve in terms
of global public health. WHO led a successful global effort against SARS in 2003 and a
global response against avian influenza in 2004—05 without the revised IHR being com-
pleted and WHO?s efforts against future dangerous outbreaks might not be successful,
even with the new IHR in place.

Four factors may cut against the new IHR’s effectiveness. First, the new IHR do not
address directdly the many underlying factors that give rise to global public health
threats.>** The strategy of global health security is essentially a defensive, reactive strategy
because it seeks to ensure that States are prepared to detect and respond to public health
threats and emergencies of international concern. The strategy does not require States go
on the offensive against the factors that lead to disease emergence and spread. The new
IHR are rules for global disease triage rather than global disease prevention.

Secondly, State Party compliance with the new IHR is not assured simply because the new
[HR are an historic development in the relationship between international law and public
health. Non-compliance by States Parties helped bury the old THR and significant levels
of non-compliance with the new IHR could have a similar corrosive effect. WHO's new

authorities with respect to surveillance, particularly its ability to access non-governmental

343 Ellen R. Shaffer, Howard Waitzkin, Joseph Brenner and Rebecca Jasso-Aguilar, Global Trade and Public
Health, 95 American Journal of Public Health (2005), 23 (arguing that “[p]ublic health organizations are
only beginning to grapple with trade-related threats to global health”).

344 For analysis of these factors, see Microbial Threats to Health, above n.78, 53-147.
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sources of information, reduce the potential deleterious effect of non-compliance with noti-
fication obligations because such non-compliance does not prevent WHO from acting on
epidemiological information it receives from other sources.

Like the old IHR, the new IHR have no compulsory dispute-settlement mechanism
through which non-compliance with obligations on the implementation of health measures
can be addressed. The new IHR’s dispute-settlement provisions require voluntary acceptance
by States Parties.>*> Thus, States Parties will face no new compliance mechanisms if they
choose to implement health measures that violate the new IHR, unnecessarily interfere
with international trade or do not accord full respect for the dignity, human rights and fun-
damental freedoms of persons.

Thirdly, WHO has historically relied more on non-binding recommendations and gui-
dance to its Member States than crafting legally binding obligations and the track record
of WHO Member States adopting and following WHO recommendations is uneven at
best. The provisions in the new IHR that allow WHO to issue temporary and standing rec-

%)

ommendations may not generate more compliance with WHO “‘soft law” than has been the
case historically. WHO’s authority to issue temporary recommendations after the Director-
General has declared a public health emergency of international concern may have more
impact in connection with the obligation to notify WHO (because early and transparent
notification might avoid WHO having to resort to temporary recommendations) than it
will in curbing States Parties from applying unwarranted trade and travel restrictions
against States suffering from serious disease events.

Fourthly, the new IHR may have limited impact unless States, particularly the grear
powers, commit political and economic capital to making the global health security strategy
work. The new IHR impose duties and responsibilities on States and WHO thar require
high-level political support on a sustained basis. The successful handling of the SARS
outbreak demonstrated the importance of such support and commitment.>*® In addition,
building the national and global infrastructure to make global health security a reality will
not be cheap, which creates the need for serious and sustained economic investment in
national public health systems and the global mechanisms, such as GOARN, operarted by
WHO.

The UN Secretary-General has observed that GOARN is currently only operated on a
shoestring budget and he has called for more investment in global disease surveillance and
response.>*” Fears of avian influenza in Asia developing into a human influenza pandemic

underscore the urgency of the need for investment in surveillance and response capabilities

345 IHR 2005, above n.1, Art.56.

346 Fidler, above n.108, 149 {(quoting WHO as observing that “[o]ne of the most important lessons learned to date
is the decisive power of high-level political commirment to contain an outbreak even when sophisticated control
tools are lacking™).

347 In Larger Freedom, above n.4, paras 64, 93. See also Laurie Garrett, A Snail-Like WHO Needs a Shakeup, Los
Angeles Times, 26 May 2005 (noting inadequacies of WHO resources and personnel, particularly the obser-
vation that “the entire global alert and response operation for epidemics at the WHO is .. . five people, out
of roughly 6,000 employees”).
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globally.>*® Without such investment, compliance with the new IHR’s obligations on devel-
oping and strengthening core public health capacities will be poor to nonexistent in many
developing and least-developed countries, creating dangerous holes in the global health
security strategy.

Although money from non-governmental organizations, be they non-profit or for-profit,
will help, the fundamental burden for creating and sustaining global health security falls on
States, especially the developed countries. With financial commitments to global public
health from developed countries already reaching record levels, mainly as part of responses
to the HIV/AIDS pandemic and the health-related Millennium Development Goals, it is
not clear whether sufficient resources over time will be forthcoming to fund the global
health security strategy of the new IHR. Even with funding for global public health now
reaching historic levels, lamentations continue that such funding is insufficient and much
more funding is required,**® even before one considers the financial resources implemen-
tation of the new IHR will require.

Even though the new IHR have a much broader scope than the classical regime, their
impact will still be limited in terms of global public health. In terms of infectious diseases,
whether the new IHR will make any contributions to the fight against the HIV/AIDS pan-
demic is doubtful. One does not find HIV/AIDS experts and activists in the forefront of
advocacy for revising the IHR,>*° perhaps because this international legal reform will not
increase access to antiretroviral treatments, improve prevention programmes, stimulate
vaccine research and development, or reverse the migration of health personnel from devel-
oping to developed countries that harms efforts to improve HIV/AIDS (and other health)
policies in the developing world.

Similar observations could be made about on-going struggles with tuberculosis, malaria
and polio. Will the new IHR improve compliance with Directly Observed Therapy—
Short Course for tuberculosis control, or strengthen anti-malarial programmes and activities
in developing countries? Even though the new THR list polio as a notifiable disease,>>' can
the revised Regulations increase motivations to accelerate vaccination efforts in the polio

eradication campaign when the benefits and incentives for such vaccination efforts are

348 On the challenges presented by avian influenza and pandemic influenza, see World Health Organization, Avian
Influenza: Assessing the Pandemic Threat, WHO/CDS/2005.29, January 2005 and World Health Organiz-
ation, Strengthening Pandemic Influenza Preparedness and Response: Report by the Secretariat, A58/13, 7
April 2005.

349 In Larger Freedom, above n.4, para.63 (UN Secretary-General arguing that “[t]he overall international response
to evolving pandemics has been shockingly slow and remains shamefully underresourced™).

350 The issue of HIV/AIDS-related travel restrictions has, however, been raised in connection with the revision of
the IHR. See HIV/AIDS-Related Travel Restrictions: UNAIDS/IOM Statement and Revision of the Inter-
national Health Regulations, 9(2) Canadian HIV/AIDS Policy and Law Review (August 2004) (www.aidslaw.
ca) (arguing that travel-related restrictions on persons with HIV or AIDS violated the old IHR). The new IHR
prohibit States Parties from requiring health documents from travellers unless the Regulations or WHO rec-
ommendations allow documents to be required. IHR 2005, above n.1, Art.35. The provision allowing States
Parties to implement health measures otherwise prohibited by the revised Regulations does not list Art.35 as
one of the prohibitions to which it applies. Ibid., Art.43.1.(b).

351 Ibid., Annex 2.
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already clearly defined and empirically demonstrated? Similarly, the revised IHR have little,
if any, relevance to major and growing global non-communicable disease problems, includ-
ing diseases related to tobacco consumption and to obesity.>>> As bold and different as the
strategy of global health security is, it does not address significant public health concerns
around the world.

VI. Conclusion

The adoption of the new IHR constitutes a seminal event in the history of the relationship
between international law and public health. The revised Regulations contain an approach to
global disease surveillance and response radically different from anything previously seen in
international law on public health. Analysed against the history of the classical regime, the
new IHR send powerful messages abour how human societies should think about and col-
lectively govern their vulnerabilities to serious, acute disease events in the twenty-first
century. These messages communicate the need to shift from traditional, State-centric
approaches that balanced parochial or imperial economic and public health objectives in a
very limited way toward an expanded governance strategy that integrates multiple threats,
actors and objectives in a flexible, forward-looking and universal manner.

The world conceived in the international sanitary conventions, the ISR and the old IHR
has long since been transformed by breath-taking technological developments, earth-shaking
political upheavals and border-breaking economic globalization. The revised IHR perceive a
new world forming, in which global health security is a fundamental governance challenge
for all humanity from the local to the global level. The world of global health security is one
in which governments, intergovernmental organizations and non-State actors collaborate in a
“new way of working”>>* by contributing toward a common goal through science, technol-
ogy and law rather than through anarchical competition for power.

This vision is not a vision of a world without disease. We cannot lawyer diseases out of
human societies by radically changing the IHR. Global health security’s premise is that dis-
cases will keep threatening human health. Global health security’s promise is that governance
of disease threats can remove the dead hand of the classical regime and wield effectively the

new way of working through the new IHR.

352 See Robert Beaglehole and Derek Yach, Globalisation and the Prevention and Control of Non-Communicable
Disease: The Neglected Chronic Diseases of Adults, 362 The Lancer (2003), 903.

353 David L. Heymann, Testimony at Hearing on Severe Acute Respiratory Syndrome Threat before the Committee
on Health, Education, Labor and Pensions of the US Senate, 7 April 2003 (reflecting on the management of
SARS and arguing that “(i]n the 21st century there is a new way of working”).



