
Maurer School of Law: Indiana University Maurer School of Law: Indiana University 

Digital Repository @ Maurer Law Digital Repository @ Maurer Law 

Articles by Maurer Faculty Faculty Scholarship 

2002 

So Help Me God: A Comparative Study of Religious Interest Group So Help Me God: A Comparative Study of Religious Interest Group 

Litigation Litigation 

Jayanth K. Krishnan 
Indiana University Maurer School of Law, jkrishna@indiana.edu 

Kevin R. den Dulk 
Grand Valley State University 

Follow this and additional works at: https://www.repository.law.indiana.edu/facpub 

 Part of the Comparative and Foreign Law Commons, Law and Society Commons, and the Litigation 

Commons 

Recommended Citation Recommended Citation 
Krishnan, Jayanth K. and den Dulk, Kevin R., "So Help Me God: A Comparative Study of Religious Interest 
Group Litigation" (2002). Articles by Maurer Faculty. 421. 
https://www.repository.law.indiana.edu/facpub/421 

This Article is brought to you for free and open access by 
the Faculty Scholarship at Digital Repository @ Maurer 
Law. It has been accepted for inclusion in Articles by 
Maurer Faculty by an authorized administrator of Digital 
Repository @ Maurer Law. For more information, please 
contact rvaughan@indiana.edu. 

https://www.repository.law.indiana.edu/
https://www.repository.law.indiana.edu/facpub
https://www.repository.law.indiana.edu/faculty
https://www.repository.law.indiana.edu/facpub?utm_source=www.repository.law.indiana.edu%2Ffacpub%2F421&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/836?utm_source=www.repository.law.indiana.edu%2Ffacpub%2F421&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/853?utm_source=www.repository.law.indiana.edu%2Ffacpub%2F421&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/910?utm_source=www.repository.law.indiana.edu%2Ffacpub%2F421&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/910?utm_source=www.repository.law.indiana.edu%2Ffacpub%2F421&utm_medium=PDF&utm_campaign=PDFCoverPages
https://www.repository.law.indiana.edu/facpub/421?utm_source=www.repository.law.indiana.edu%2Ffacpub%2F421&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:rvaughan@indiana.edu
http://www.law.indiana.edu/lawlibrary/index.shtml
http://www.law.indiana.edu/lawlibrary/index.shtml


So HELP ME GOD: A COMPARATIVE STUDY OF RELIGIOUS

INTEREST GROUP LITIGATION

Jayanth K. Krishnan* & Kevin R. den Dulk**

We seek to account for why religious groups in the United
States during the past three decades have increasingly turned
to the courts to achieve their public policy goals. Most
conventional theories of organized rights advocacy in the
courts suggest that groups mobilize as a rational response to
their political environment or the availability of resources.

While recognizing the importance of such factors, our
study contends that an important ideational variable has been
left out of the analysis. We argue that the changing attitudinal
and normative orientations about the law and its potential
implications shape the decision-making process of religious
organizations and are critical for whether courts are used as
a means for pursuing policy goals.

To test the robustness of our theory, not only do we focus
on religious groups in the United States, but we also look at
the activities of such organizations in two other countries,
Israel and India. Because of the important variations Israel
and India offer in terms of religious legal mobilization, both
countries serve as methodologically key cases for our com-
parative study. Our conclusion is that the significance of the
ideational variable transcends national boundaries and
therefore should be seriously considered by future scholars
who study law, religion, and legal advocacy.
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I. INTRODUCTION

It is no accident that religious groups are important political actors in many
modem democracies.' Most of these democracies were carved out of diverse
religious populations, and immigration patterns have only added to the mix.
Hence the political systems in these nation-states have had to cope with the
peculiar demands of religious citizens--demands which these citizens often
voice loudly and with some force in court.' Legal advocacy by religious
groups, however, is not a self-evident choice as a form of participation. After
all, modem democracies usually offer organizations multiple points of political
access.3 Moreover, some religious groups might choose to avoid political
confrontation altogether, perhaps for uniquely religious reasons.4

Our purpose in this article is to examine the factors determining the choice
to litigate among religious groups in the United States, Israel, and India. We

The literature on this subject is of course immense. For a selected set of works, see
generally STEPHEN CARTER, GOD'S NAME IN VAIN: THE WRONGS AND RIGHTS OF RELIGION IN
POLITICS (2000); DONALD SMITH, RELIGION AND POLITICAL DEVELOPMENT (1970); JEFFREY
HAYNES, RELIGION IN THIRD WORLD POLITICS (1993); DANIEL PIPES, IN THE PATH OF GOD:
ISLAM AND POLITICAL POWER (1983); ROBERT BOOTH FOWLER ET AL., RELIGION & POLITICS IN
AMERICA (1999); MARTIN MARTY & R. SCOTT APPLEBY, THE FUNDAMENTALISM PROJECT
(1991); STEPHEN MONSMA & J. CHRISTOPHER SOPER, THE CHALLENGE OF PLURALISM: CHURCH
AND STATE IN FIVE DEMOCRACIES (1997).

2 See, e.g., Marc Galanter & Jayanth K. Krishnan, Personal Law and Human Rights in
India and Israel, 34 ISR. L. REV. 98 (2000); MARTIN EDELMAN, COURTS, POLITICS AND
CULTURE IN ISRAEL (1994); FRANK J. SoRAUF, THE WALL OF SEPARATION: THE CONSTITU-
TIONAL POLITICS OF CHURCH AND STATE (1976); ANDREW KOSHNER, SOLVING THE PUZZLE OF
INTEREST GROUP LITIGATION (1998); KEVIN DEN DULK, PROPHETS IN CAESAR'S COURT: THE
ROLE OF IDEAS IN CATHOLIC AND EVANGELICAL RIGHTS ADVOCACY (2001) (unpublished Ph.D
dissertation, University of Wisconsin-Madison) (on file with authors); Gregg Ivers, Please God,
Save this Honorable Court, in THE INTEREST GROUP CONNECTION: ELECTIONEERING, LOBBYING
AND POLICYMAKING IN WASHINGTON (Paul Herrnson ed., 1998) [hereinafter Ivers, Please God].

' In the American context this point has been empirically, as well as theoretically
demonstrated by several scholars of organizations. See, e.g., KAY SCHLOZMAN & JOHN
TIERNEY, ORGANIZED INTERESTS AND AMERICAN DEMOCRACY 150 (1986); JEFFREY BERRY,
LOBBYING FOR THE PEOPLE 212-52 (1977). For other studies on this subject, see JOHN P. HEINZ
ET AL., THE HOLLOW CORE: PRIVATE INTERESTS IN NATIONAL POLICYMAKING 63-69 (1993);
Anthony Nownes & Patricia Freeman, Interest Group Activity in the States, 60 J. POL. 88, 92
(1998); Thomas L. Gais & Jack L. Walker Jr., Pathways to Influence in American Politics, in
MOBILIZING INTEREST GROUPS IN AMERICA: PATRONS, PROFESSIONS, AND SOCIAL MOVEMENTS
104-11 (Jack L. Walker Jr. ed., 1991).

' This tendency has been especially well-documented by historians of fundamentalism in
the United States. See generally JOEL CARPENTER, REVIVE Us AGAIN: THE REAWAKENING OF
AMERICAN FUNDAMENTALISM; GEORGE MARSDEN, UNDERSTANDING FUNDAMENTALISM AND
EVANGELICALISM (199 1).
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choose these three countries for important legal and methodological reasons.
Each is a modem democracy with a long history of addressing religious
matters in civil courts. 5 Due to British influence, each legal system owes much
to the common law tradition, and India and Israel have also patterned portions
of their legal systems after the American model.6 Each contains a diverse
religious population, albeit to varying degrees.7 Yet there are also important
differences among these nations, and analyzing these differences helps us
better understand the myriad forces propelling and/or hindering religious
groups in asserting their demands in courts.'

' The literature on this issue also is quite vast. For a selected set of works in the U.S., see
generally JOHN WITTE JR, RELIGION AND THE AMERICAN CONSTITUTIONAL EXPERIMENT:
ESSENTIAL RIGHTS AND LIBERATION (2000); GREGG IVERS, To BUILD A WALL: AMERICAN JEWS
AND THE SEPARATION OF CHURCH AND STATE (1995) [hereinafter, IvERs, To BUILD A WALL].

For a selected set of works on India, see generally MARC GALANTER, COMPETING EQUALITIES:
LAW AND THE BACKWARD CLASSES IN INDIA (1984) [hereinafter, GALANTER, COMPETING
EQUALITIES]; MARC GALANTER, LAW AND SOCIETY IN MODERN INDIA (1989) [hereinafter,
GALANTER, LAW AND SOCIETY IN MODERN INDIA]; J.D.M. DERRETT, ESSAYS IN CLASSICAL AND
MODERN HINDU LAW (1978); J.D.M. DERRETT, RELIGION, LAWANDTHE STATE IN INDIA (1968);
Rajeev Dhavan, Religious Freedom in India, 25 AM. J. COMP. L. 209 (1987). For Israel, see
EDELMAN, supra note 2; Izhak Englard, Law and Religion in Israel, 25 AM. J. COMp. L. 125
(1987).

6 See generally GRANVILLE AUSTIN, THE INDIAN CONSTITUTION: CORNERSTONE OF A
NATION (1999); Galanter & Krishnan, supra note 2; GALANTER, LAW AND SOCIETY IN MODERN

INDIA, supra note 5; IZHAK ENGLARD, RELIGIOUS LAW IN THE ISRAELI LEGAL SYSTEM (1975);
EDELMAN, supra note 2; Marcia Gelpe, Constraints on Supreme Court Authority in Israel and
the United States: Phenomenal Cosmic Power; Itty Bitty Living Space, 13 EMORY INT'L L. REV.
493 (1999).

' In Israel the population is approximately six million people. Of the non-Jews, Muslims
make-up nearly fifteen percent, Christians make up approximately two percent, and Druze
comprise about 1.6 percent. See Israeli Central Bureau of Statistics, available at http://www.
cbs.gov.il. In India, approximately 82% of the country is Hindu, 12% Muslim, and the
remaining 6% of the country are divided among Christians, Sikhs, Buddhists, Jains, Parsees, and
Jews. See Census of India, available at http://www.censusindia.net. White evangelical
Protestants, mainline Protestants, and Catholics each comprise 20-25% of the population in the
U.S., while the remaining citizens are divided among African American Protestants, Jews,
Muslims, and smaller religious and non-religious groups. For arecent assessment, see ANDREW
KOHUT ET AL., THE DIMINISHING DIVIDE: RELIGION'S CHANGING ROLE IN AMERICAN POLITICS
16-33 (2000). It should be noted, however, that measuring patterns of religious identification
is a notoriously difficult process. For a discussion on measurement problems in the U.S., see
Kenneth Wald and Corwin Smidt, Measurement Strategies in the Study ofReligion and Politics,
in REDISCOVERING THE RELIGIOUS FACTOR IN AMERICAN POLITICS 26-49 (David Leege &
Lyman Kellstedt eds, 1993).

' For an excellent discussion on selection of cases and the importance of variation, see
GARY KING ET AL., DESIGNING SOCIAL INQUIRY 129-30, 134, 214-17 (1994). For an interesting
study that examines issues of religion and secularism within these three countries, see Gary J.

[Vol. 30:233
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Our chief focus is legal advocacy through political litigation, that is,
advancing broad policy goals by bringing conflicts directly to court for a
resolution.' Pursuing policy goals in court is rare in all three countries relative
to other tactics, but it is nevertheless a factor in interest group politics. Nearly
fifty years ago, U.S. Supreme Court Justice Robert Jackson declared it
"government by lawsuit" and "the stuff of power politics in America,' 0o and
its use as a political tactic in the United States has only increased over time.
Some scholars have argued that the same is true in Israel and India, though the
evidence of the nature and extent of Israeli and Indian political litigation, as
we shall see, is less developed in the law and courts literature.

Over time, scholars of law and politics have considered many explanations
of interest group litigation, but most have focused on institutional and
organizational factors that include: the role of organized groups in the political
and legal system, the available legal resources of those groups, and the
properties of courts that make them attractive advocacy sites." Each of these
factors has well-documented effects on the legal mobilization of organized
groups in the United States and abroad, and we do not wish to underestimate
their role in structuring the choice to litigate. We argue, however, that another
determinant is often omitted from analyses of litigation campaigns. We
suggest that adding an ideational factor-that is, the normative and explana-
tory ideas of the groups themselves-provides a particularly rich insight into
motivations for litigation. Ideas reconfigure the strategic terrain: groups see
their resources and political environment through a distinctive worldview that
influences their political litigation efforts.

Jacobsohn, Three Models ofSecular Constitutional Development: India, Israel, and the United
States, 10 STUD. AM. POL. DEV. 1 (1996).

' We are very sensitive to the fact that there are various definitions to the term "litigation."
For works that discuss litigation through the filing of lawsuits, see Lee Epstein & C.K. Rowland,
Debunking the Myth of Interest Group Invincibility in the Courts, 85 AM. POL. SCI. REv. 205
(1991); LEE EPSTEIN, CONSERVATIVES IN COURT 68 (1985). For an important study that
discusses the amici aspect to litigation, see James F. Spriggs & Paul J. Wahlbeck, Amicus Curiae
and the Role ofInformation at the Supreme Court, 50 POL. RES. Q. 365 (1997). And for works
that discuss litigation in terms of class action suits or through the sponsorship of a third party
lawsuit, see generally Kim Lane Scheppele & Jack L. Walker, The Litigation Strategies of
Interest Groups, in MOBILIZING INTEREST GROUPS IN AMERICA 180-81 (Jack L. Walker ed.,
1991) [hereinafter Scheppele & Walker, Litigation Strategies]; IvERS, TOBUILDA WALL, supra
note 5.

10 ROBERT JACKSON, THE STRUGGLE FOR JUDICIAL SUPREMACY: A STUDY OF A CRISIS IN
AMERICAN POWER POLITICS 287 (1951).

" We develop and provide a thorough literature review of these explanations in the next
section of our article.

2002]
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A note on methodology: As scholars of American and comparative law
know all too well, sources of data can vary widely among different points of
comparison under study. For several reasons, our analysis is no exception.
First, as we shall discuss, in the United States the courts are relatively open
with information about participants in litigation efforts. Indeed, the identities
of participants, as well as the contents of the primary and amicus briefs they
file, are readily available. Second, U.S. group leaders and activists are often
more accessible than in many places abroad, where matters ranging from
geographical isolation to political persecution might hamper researcher access.
In some ways India and Israel presented such impediments to the data
gathering and analysis represented in this study. Finally, though it would be
ideal to compare litigation efforts across similar policy areas, religious groups
in each country face unique cultural and policy challenges that do not easily
correspond to group experiences elsewhere.

Attending to these research issues forces us to use somewhat different
methodological approaches with respect to each country. Yet the study does
provide uniformity across cases by relying primarily on interviews and
archival sources of data of groups that have emerged in recent decades as
litigators in the political arena. Each case study of national religious groups
reveals its own mix of motives and opportunities for political litigation, but
several themes develop across the cases that suggest particular combinations
of institutional, resource, and ideational factors are present when groups
decide to mobilize the law through litigation.

We divide this article into several sections. Section two sets forth the
theoretical debate currently on-going among scholars as to what affects
whether groups use litigation as a policy tool. We first outline three of the
more common explanations and then provide our perspective, one which takes
into account an important factor that to-date has gone relatively unnoticed. In
section three we apply our theory to two important religious organizations in
the United States: Catholics and Evangelical Protestants. We outline how our
theory best explains the rise of religious-based litigation by these two
organizations. In section four we move to a discussion of religious-based
groups in Israel and India. Like our argument for the United States, we
contend that while the standard explanations matter in Israel and India for
whether groups use litigation, equally important to the equation are the ideas
and perceptions these groups have towards their own religious ideology.
Section five offers a series of concluding remarks. We provide further
questions of inquiry for future research and close by explaining why this study
is an important contribution for those interested in examining how courts can
be used for ideological purposes.

[Vol. 30:233
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'I. EXPLANATORY FRAMEWORK

In this section, we describe those institutional and organizational factors
that scholars often propose as determinants of organized political litigation: the
nature of the political system, the legal resources available to groups, and the
opportunities for political advocacy available in non-judicial institutions. We
then discuss some general expectations about an alternative framework,
namely, the influence of religious ideas on the choice to litigate. Although
these sets of factors interact in practice, for the sake of theoretical clarity it is
helpful to consider them separately.

A. The Nature of the Political System

The structure of a democratic state's political system may fundamentally
affect the type ofinteraction organizations have with government institutions. 2

The American political system, for example, many believe represents a
structure where numerous types of groups have the opportunity to influence
policy. 3 Government institutions in the U.S., the argument goes, serve as the
playing fields for competing groups to stake their particular claims. 4 The
judiciary, of course, is an integral part of the American state, and it therefore
serves as an important forum where numerous groups can compete to advance
their policy goals. Accordingly, we should not be surprised to find groups
within this type of system often engaging the courts.

The political systems of Israel and India are stark contrasts to what we find
in the United States. Both Israel and India are strong multi-party systems; in

" Many classic studies have developed this idea in great detail. For a sample of excellent

discussions, see generally ARTHURBENTLEY, THE PROCESS OF GOVERNMENT (1908); PETERH.
ODEGARD, PRESSURE POLITICS: THE STORY OF THE ANTI-SALOON LEAGUE (1928); ROBERT
DAHL, WHO GOVERNS? (196 1); DAVID TRUMAN, THE GOVERNMENTAL PROCESS: POLITICAL
INTERESTS AND PUBLIC OPINION (1951); GRANT MCCONNELL, PRIVATE POWER AND AMERICAN
DEMOCRACY (1966).

's See, e.g., ERNEST S. GRIFFTH, THE IMPASSE OF DEMOCRACY 182-83 (1939) (noting that
a group approach to understanding politics is key because it necessarily takes into consideration
organizations at the grassroots level, such as labor movements, agricultural movements, and
trade unions).

14 See FRANK BAUMGARTNER & BETH LEECH, BASIC INTERESTS: THE IMPORTANCE OF
GROUPS AND POLITICS IN POLITICAL SCIENCE 46-50 (1998) (summarizing this "pluralist"
viewpoint of American politics that was dominant during several decades of the twentieth
century). See generally TRUMAN, supra note 12; BENTLEY, supra note 12; David Greenstone,
Group Theories, in MICROPOLITICAL THEORY: VOLUME 2, HANDBOOK OF POLITICAL SCIENCE,
(Fred I. Greenstein & Nelson Polsby eds., 1975).

2002]
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both cases interest groups must compete not only with each other, but also
with powerful political parties when attempting to capture the attention of the
state.' 5 As a result, groups are often "edged-out" by political parties and are
unable to represent themselves in such state institutions as the legislature,
bureaucracy, or judiciary. 6 For example, in Israel parties control the
legislative and bureaucratic branches of government, and as a consequence,
control the distribution of social services as well. 7 Parties serve as the main
organizations that represent political interests; thus parties (rather than groups)
are used as the vehicles for political mobilization.' They also set much of the
political agenda for the country, and the ruling party, in particular, frequently
determines the degree of salience given to an issue.' In addition, parties are
present at almost every access point of influence in the political system. As
Asher Arian notes:

Independent groups that organize to influence policy are
generally short-lived and unsuccessful unless co-opted by
some party-affiliated or government-affiliated group. More
important, in the Israeli system the number of groups proves
nothing because of their extreme inequality in terms of power.
Power in the system is in the hands of leaders of the party or
parties in the government coalition.20

'5 For Israel, seeAsHERARAN, THE SECOND REPUBLIC: POLITICS IN ISRAEL 141,282 (1998)
[hereinafter ARIAN, SECOND REPUBLIC]; ASHER ARIAN, POLITICS IN ISRAEL: THE SECOND
GENERATION 206, 283 (2d ed. 1989) [hereinafter ARIAN, SECOND GENERATION]. For India, see
generally ATUL KOHLI, THE STATE AND POVERTY IN INDIA: THE POLITICS OF REFORM (1987);
SUNIL KHILNANI, THE IDEA OF INDIA (1998).

'6 For comparative works that examine the relationship between groups and parties, see
generally HENRY EHRMANN, INTEREST GROUPS ON FOUR CONTINENTS (1958); GABRIEL
ALMOND & SIDNEY VERBA, THE CMC CULTURE (1963); JOSEPH LA PALOMBARA, INTEREST
GROUPS IN ITALIAN POLITICS (1964); HARRY ECKSTEIN, PRESSURE GROUP POLITICS (1960);
AREND LuPHART, THE POLITICS OF ACCOMODATION: PLURALISM AND DEMOCRACY IN THE
NETHERLANDS (968); ROBERT PUTNAM, MAKING DEMOCRACY WORK: CIVIC TRADITIONS IN
MODERN ITALY (1993).

17 See YAEL YISHAi, LAND OF PARADOXES: INTEREST POLITICS IN ISRAEL 32 (1991).
'a See ITZHAKGALNOOR, STEERING THE POLITY: COMMUNICATIONS AND POLITICS IN ISRAEL

74-77, 163-64 (1982).
'9 See ARIAN, SECOND REPUBLIC, supra note 15, at 141,283.
20 Id. at 289.

[Vol. 30:233
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In the context of political litigation, then, it would appear as though Israeli
groups would need to rely on-if not defer to-the decisions and choices of
stronger, ideologically similar political parties.2

In India, too, the presence of powerful parties, particularly the Congress
Party, has affected what interest groups have been able to do. From the time
of Independence (1947) to 1977, governmental power at the national level was
under the leadership of the Congress Party.22 During this time Congress was
the main possessor and distributor of resources.23 And although there were
brief periods when Congress' authority came into question, no other party or
organization really was in a position to challenge the seemingly invincible
power, prestige, and effectiveness of India's preeminent party.

It was not until after the end of Indira Gandhi's Emergency Rule that India
saw an increase in the number of interest groups and social movements.24 Yet,
overall, the nature of the Indian political system has not lent itself to effective
interest group mobilization. Little cohesion exists among Indian interest
groups.25 There is high fragmentation and great disunity, even among groups
within the same policy sphere. In addition, while parties possess at the very
least some resources, most groups struggle to exist; not surprisingly the latter
tend to be very ephemeral in nature.26 Groups are weak institutionally, and
their bureaucracy often is inefficient and/or unstructured.27 The resilience of

21 See YISHAI, supra note 17, at 133-34.
21 The Congress Party's roots trace back, ironically, to a type of interest organization known

as the Indian National Congress (INC) that formed in the late 1800s. The INC was comprised
primarily of educated, urban nationalists who originally demanded that the British allow more
Indians to participate in the governing of colonial India. After decades of ignoring their
requests, the INC, led by Mohandas Gandhi who helped bring millions of supporters to the
INC's cause, eventually began pushing for independence. Upon the British's departure from
India in 1947, the INC transformed into the Congress Party with Jawaharlal Nehru serving as
the country's prime minister from 1947-1964. See KILNANi, supra note 15.

' See generally PAUL BRASS, THE NEW CAMBRIDGE HISTORY OF INDIA THE POLITICS OF
INDIA SINCE INDEPENDENCE (1990) (describing in detail the type of hold the Congress Party had
on the social, political, and economic lives of Indians till 1977).

2 Id. at 38-42. The Emergency Rule period lasted in India between 1975 and 1977. During
these two years, Indira Gandhi suspended democracy and ruled by decree, arguing that the state
faced a national security threat from opposition forces in the country. However, Paul Brass and
many other scholars suggest that other self-interested factors caused her to suspend the
Constitution. For example, the economy remained weak, public protests against her policies
continued, opposition leaders called on the military to oust her from power, and she was
convicted of corruption charges in a state court in Gujarat. See id.

2 See CHARLES R. EPP, THE RIGHTS REVOLUTION: LAWYERS, ACTIVISTS, AND SUPREME
COURTS IN COMPARATIVE PERSPECTIVE 98-99 (1998) [hereinafter RIGHTS REVOLUTION].

21 See id.
27 See id.

20021
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The WOW have been engaged in litigation for years. They recently
succeeded in persuading the Supreme Court to issue an order affirming their
right to pray at the Wall.'" But what motivated the group to rely on litigation
as a tactic to advance their goals? There were several reasons, according to the
group's attorney Frances Raday. For one thing, the group sought to publicize
its cause within a legitimate state forum." The women wanted the Israeli
society to see how unfairly they were being treated by many of the Ortho-
doxy's elite.'7 ' The group also received little substantive assistance from those
in government or in civil society; thus there were few other alternatives aside
from the courts. 1

7

In addition, Raday stated that the women's deep sense of commitment to
their interpretation of Judaism was a crucial driving force behind their decision
to litigate. As she notes in a recent article on the WOW, the group is
"struggling for feminist expression within the religious context.... [Their
legal] struggle against exclusion from the public sphere.., is now being re-
enacted in the context of religion."'7 The WOW, by using the law as a tactical
device, are seeking to redefine their identity within Orthodoxy community.

"6' The following information is obtained from Raday, supra note 162, 1-11. Actually this

decision to allow the WOW to pray at the Wall came after several different sets of events. After
failing to seek redress from the bureaucracy and legislature, the WOW filed a petition in the
Supreme Court in 1996, sitting as the High Court of Justice. The Court in this case, commonly
referred to as Hoffman I, rejected the WOW's petition. The Court although rejecting the
WOW's petition still recommended that the government find a solution whereby the WOW
could pray while not offending other worshipers. The government appointed a commission
which decided after two years that while the WOW could pray in their preferred manner, they
could not do So at the exact site of the Wall. The government then appointed a follow-up
commission which rejected the first commission's "solution" out of security concerns for all
those involved. A third commission (the Neeman Committee) was then established which
decided that the best place for the WOW to pray was an alternative site near the Wall known as
Robinson's Arch. During all of these commissions' findings the WOW repeatedly petitioned
the Court, but only after the Neeman Committee issued its findings did the Court make a final
ruling. In 2000 the Court held that forcing the WOW to pray at alternative sites was inconsistent
with the basic principle of equality. The Court in this case, now known as Hoffman II, ordered
the government to accommodate the rights of the WOW to pray at the Wall. (After the Court's
second ruling, the government asked an expanded panel of ninejustices to hear the case, and this
request was granted. At the time of this writing, no decision had yet been issued by the nine-
member panel.) See id.

'" First author interview with Frances Raday (Sept. 27, 1998); follow up interview Feb. 20,
2000.

170 See id.
171 See id.

,7 Raday, Fight Against Silencing, supra note 162.

[Vol. 30:233
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Interestingly, they do not see themselves as radicals or revolutionaries. They
do not ask to pray directly alongside the men; out of respect, they even
purposefully segregate themselves to the ezrat nashim, or a separate women's
section of the Wall.' 7 And, they do not even recite those prayers that demand
the presence of at least ten men (minyan prayers).' 74 What they do seek,
however, is to worship freely in the manner of their choice. There is a desire
to express their sense of religiosity without fear of a patriarchal hegemony
demanding retribution. Therefore, in an effort to regain their dignity and
identity as faithful servants to God-which they believe has been stripped
from them by Orthodoxy's outdated traditions, they have turned to the legal
process in an effort to have their rights protected.

2. The Case of India

Like Israel, India serves as another optimal case to test the applicability of
the standard theories. With good cause there is reason to believe that the
country's multi-party system and delay-ridden, overburdened courts contribute
to the reason that there are such low rates of interest group litigation. "

Moreover, the fact that most groups lack sufficient resources to mount
continued litigation campaigns is also seen as a huge impediment. 7 ' But as
we mentioned earlier encoded within the Indian legal system are principles
that allow groups to file cases involving issues that impact public policy and
the public interest directly in the Supreme Court. 7 Such claims in fact can be
done quite cheaply and without even formal legal representation.' Perhaps
then this explains why some groups have opted to pursue the route of
litigation.

173 See id.
174 See id.
'" See, e.g., EPP, supra note 25, at 82-83 95-99 (showing data that the Supreme Court

disposed of over 56,000 cases, but still had on its docket over 185,000 awaiting decisions as well
as noting that in general groups do not have the wherewithal to sustain such long delays in the
judicial process). Also note that a relatively recent report to Parliament showed that nearly 2.9
million cases remained pending in the country's various state high courts. See Bureau of
Democracy, Human Rights, and Labor, U.S. Department of State, INDIA COUNTRY REPORT ON
HUMAN RIGHTS PRACTICES FOR 1997 (1998), available at http://www.state.gov/www/global/
human-rights/1 997jhrpreport/india.html (last visited Mar. 7, 2002).

'76 Epp, supra note 25, at 95-99. See also GALANTER, COMPETING EQUALITIES, supra note
5.

'"Art. 32, Constitution of India.
'7 See Baar, supra note 119, at 140-42.
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But if our focus is on religious organizations, can we explain whether or not
these groups litigate solely in terms of institutional and resource factors? To
answer this question, we focus on three types of groups in India: a Hindu-
based organization, a Muslim group, and a Christian movement. The first of
our groups is the Arya Samaj, a Hindu, Vedic organization founded in 1875.'79
The Arya Samaj has multiple branches within and outside of the country.3

While the group claims not to be steeped in the fundamentalist, Hindutva
tradition, it does believe that its members should closely follow the ten basic
teachings of the holy Hindu scriptures, the Vedas. '8 The membership of Arya
Samaj numbers in the thousands; no accurate figure is currently available.
Although often accused of espousing Hindu superiority, the group claims that
it only seeks to unify Hindus by abandoning the divisive institution of caste
and promoting principles of equality, liberty, education, social welfare, and
political representation for all people.' 2

In interviews with one of the leading Swamis (spiritual leaders) in the
movement, the first author gathered extensive information on the types of
tactics the group practices. To this day, one of the most frequently employed
activities includes the holding of public conferences and seminars.8 3 Leaders
of the organization invite individuals from the grassroots levels and educate
them on topics involving religion, politics, economics, and society.'84 In
addition, the group publishes and distributes volumes of books, journals, and
newspapers.'85 The group occasionally holds rallies and public demonstrations
promoting its message.'86 And leaders within Arya Samaj meet with
bureaucrats and legislators in an effort to persuade these officials to adopt
policies that fall into line with the group's central beliefs.'87

179 Literature Published by Arya Samaj. See http://ww.whereisgod.com (last visited Mar. 7,
2002) [hereinafter Lit. of Arya Samaj].

0 See id.
"' The teachings include: God is the eternal, unseen sustainer of all; God is all-loving, all-

knowing, and all-being and that worship must be to Him alone; the Veda is the scripture of true
knowledge; Truth should always be uttered; Righteousness should always be pursued;
Benevolence should always be promoted; Laws of science, spirituality, and physics are truth;
Individualism and Altruism must be practiced; All people must subordinate themselves to the
laws of society, so long as these laws promote the well-being of all. See id.

'32 See id. See generally Veena Dua, The Arya Samaj in Punjab Politics, (Vedams: New
Delhi, 1999).
.. First author interview with Swami from Arya Samaj (Dec. 15, 1998).
194See id.
"' Lit. of Arya Samaj, supra note 179.
186 See id.
1s7 First author interview with Swami from Arya Samaj (Dec. 15, 1998).
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The Swami being interviewed for this study also noted how there was a
"disgust" within his organization over the way that other prominent religious
coalitions, including the Sangh Pariwar (of which the ruling Bharatiya Janata
Party is a member), have been manipulating the teachings of Hinduism for
purely self-interested motives. 8 He stated that his group wished not to be
associated with these "character-less" organizations. 9

The Swami also mentioned that over the past twenty years Arya Samaj has
been involved, albeit in infrequent doses, in one type of political tactic:
litigation. Arya Samaj, in rare instances, has sponsored cases on behalf of
quarry workers and laborers who work primarily on government construction
projects.'" As the Swami noted his organization observed how these
(typically) low-caste individuals were being treated by the government.' 9'

Their pay was low, their working conditions were abominable, and the risk to
their health was immense. Under the principles of the Vedas, it was the duty
of Arya Samaj to act on behalf of these underprivileged citizens.' 93 According
to the Swami, since the government is filled with self-interested parties and the
bureaucracy is highly corrupt, the judiciary remains the only institution to
which the group can turn. When pressed on how the group could afford the
time (average length of lawsuits in India is one of the longest in the world) or
the money to litigate such matters (the group uses one of the country's most
expensive Supreme Court attorneys), the Swami indicated these factors were,
of course, considerations. But he concluded by saying that he and his fellow
members of Arya Samaj feel a deep sense of moral and religious responsibility
to act on behalf of those most in need. 94

Tactical decisions based on religious doctrine can also be seen in the study
of the Jamaat-e-Islami Hind (hereinafter Jamaat), arguably the country's
largest Muslim interest organization. Started in 1948, Jamaat not only has

188 See id.

189 Id.
190 For a complete narration of this long litigation, see Oliver Mendelsohn, Life and Struggle

in the Stone Quarries of India: A Case-study, 29 J. COMMONWEALTH & COMP. POL. 44 (1991).
As Mendelsohn documents, Arya Samaj represented the workers and sought to enforce the
provisions of the Bonded Labour System (Abolition) Act of 1976, which was a piece of
Emergency legislation that statutorily codified the Constitutional prohibition against forced
labor. Although the laborers won an important victory in court, realistically little changed for
the many impoverished Indians who continued to eek out an existence by working in deplorable
conditions as forced laborers.

'"" First author interview with Swami from Arya Samaj (Dec. 15, 1998).
19 See id.
193 See id.
'9 See id.
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offices in almost every state in the country and thousands of members, but it
is an international organization as well. Its Pakistani branch serves as the
world headquarters." During a meeting with Mahmood Khan,'" a leading
policy activist who also is the leader of a state branch, the first author learned
the group is involved in four main types of policy activities: (1) holding
seminars, (2) sponsoring symposiums with government and societal leaders,
(3) publishing materials that promote the group's message, and (4) working at
the grassroots level to help the poor build homes, harvest crops, and improve
the infrastructure of village life.'" (Khan vigorously denied his organization
performs these social welfare services with the ulterior motive of converting
needy individuals to Islam).

As far as institutional tactics, Khan stated Jamaat frequently works with
and supports political parties, so long as these parties are active in protecting
the rights of minority religious communities within the country.'" Khan,
however, noted his organization is rarely, if ever, involved in litigation. When
asked why Jamaat did not employ litigation on a regular basis, especially in
light of the fact that Muslims face some of the harshest discrimination in the
country, he made a few keen observations. First, he noted the resources of the
group are always limited; it is more efficient to rely on specialists such as
public interest groups to fight legal battles on Jamaat's behalf.'" Second, by
being directly involved in litigation, Jamaat would be thrust into the public
spotlight, something that a minority group trying to promote the teachings of
the Koran in a Hindu-dominated society attempts to avoid.' Third, he
repeatedly stated that Jamaat is an organization interested in promoting inter-
faith harmony. (In 1993, for instance, it joined a multi-religious umbrella

"g Literature produced by Jaamat-e-Islami Hind (on file with authors). It is important to keep
in mind that the Jaamat-e-Islami Hind maintains that it is a peaceful organization. While it
recognizes that there may be other organizations around the world (particularly in Pakistan) that
have a similar name, the Indian Muslim official interviewed for this study, steadfastly
proclaimed that the Jaamat-e-Islami Hind remains an organization opposed to violence and those
tactics that are extra-legal in nature. This official, who we shall refer to as "Mahmood Khan"
(to protect his identity), repeatedly stressed that in no way does the Jiamaat-e-lslami Hind support
anything but democratic means to achieve its goals.

1% Id.
'7 First author interview with Mahmood Khan (Nov. 4, 1998).
9 See id. See also JAMAAT-E-ISLAMI HIND, POLICY AND PROGRAMME (1999) (a detailed

policy statement published by the organization outlining its tactics, principles, and agenda) (on
file with authors).

"' See id.
See id.
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coalition known as the Forum for Democratic and Communal Amity.)2"' The
teachings of the Koran, according to Khan, stress tolerance and reconciliation,
not confrontation.20 2 In his view, many of Jamaat's members tend to see the
courts as too aggressive an arena and one not conducive to achieving the
group's objectives. In other words, the confrontational way the system is
structured makes it extremely difficult for differing sides to reach an amiable
solution.0 3 Thus, not surprisingly, the group opts to avoid directly participat-
ing in litigation whenever possible.

At the same time, however, Jamaat views the judiciary as having an
important function. On those occasions when Jamaat wishes to promote or
legitimize an issue to the public, it will seriously contemplate using litigation.
The courts, because of their unique position in society, provide the organiza-
tion with an opportunity to generate legitimacy and respect for a cause it is
seeking to advocate. For example, Khan stated that the Jamaat of today is
much different than the Jamaat of years past.2 ' According to Khan, many
non-Muslims have outdated perceptions of his community; many do not know
that the modem-day Jamaat is both plural and all-inclusive. He noted that
recent legislation and governmental action that negatively impact Muslim-
interests are based upon the misunderstanding of the Muslim community and
of Islam in general.20 5 When such government action occurs, the group has
sought legal redress, not just for the purposes of "winning," but also to clarify
to the public the causes which Jamaat supports and the true tenets of Islam.

The final group in our comparative study involves examining the Christian
Institute for Study of Religion and Society (CISRS). CISRS is one of the
country's well known Christian-based interest organizations. In addition to its
headquarters in New Delhi, CISRS has offices in Bangalore, Calcutta, Madras,
and Bombay.2° The organization claims not to have exact figures on its
membership, but it stresses that it has drawn over one hundred thousand
supporters in recent CISRS-sponsored peace rallies. CISRS is a member of
many Christian umbrella groups in the country, including the Indian National
Council of Churches, the World Council of Churches, and the All India
Christian People's Forum.2 7

201 See id.
202 See generally KHURSHD AHMAD, ISLAM AND THE WEST (2d ed. 1995).
20' First author interview with Mahmood Khan (Nov. 4, 1998).
204 See id.
205 See id.
' First author interview with Joseph Varghese (Nov. 4, 1998).
2 id.
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Joseph Varghese is a key leader within CISRS. The first author conducted
an in-depth interview with Varghese. According to Varghese, along with
being involved in publications and coordinating conferences, CISRS lobbies
members of the Lok Sabha (India's national parliament). 208 CISRS is
interested in seeing legislation passed that protects Christian converts.2

Many of these Christian converts were formally members of the "untouchable"
caste who used to receive government allocated benefits because of their
historically deprived socio-economic status. Upon converting to Christianity,
however, the former untouchables have seen these benefits disappear,
primarily because the state typically does not recognize Indian Christians as
needing social welfare assistance.2 '0

Varghese indicated that while CISRS lobbies legislators, the group rarely
employs litigation as a tactic. As he remarked, it is one thing for him to try to
persuade elected officials, but it is quite another to engage in a tactic that many
see in a negative light.2" Varghese explained that the process of litigation is
viewed very cynically by much of Indian society. Because CISRS is interested
in presenting a benevolent image to the public it is hesitant to employ a tactic
that may engender hostility and resentment. The group's particular religious
identity, in Varghese's view, labels if not stigmatizes CISRS. The leaders'
tactical decisions, as a result, need always to be carefully pondered."'

With this said, Varghese noted that in certain circumstances the group does
use litigation as a means of promoting CISRS' mission. Whereas lobbying
legislators may lead to favorable legislation and holding rallies might draw
passing attention of a particular event, no other tactic aside from litigation
allows for the opportunity both to fight for justice and to publicize the group's
raison d'etre within such a respected state forum. Especially with the recent
wave of communal attacks on Christians (by mainly fanatic Hindu national-
ists), there is even more of a need to make the public aware of who Indian
Christians are and the principles for which they stand."3

201 id.
209 Id.
210 Id. See GALANTER, COMPETING EQUALITIES, supra note 5 (providing an extended

discussion of this subject as well as a wonderful analysis of decisions handed down by various
courts regarding this issue). See generally ESSAYS IN CELEBRATION OF THE CISRS SILVER

JUBILEE (Saral K. Chatterjee ed., 1983).
211 First author interview with Varghese, supra note 206.
212 See id.
213 See id.

[Vol. 30:233



RELIGIOUS INTEREST GROUP LITIGATION

V. CONCLUSION

The evidence marshaled in this study supports the general argument that
conventional theories of group litigation only partially explain the tactical
decision-calculus of religious interest organizations. From our American case
study, we see that the noticeably increased presence of evangelical groups in
court and the relative constancy of the Catholic Church relates not only to the
political environment and available resources but to an additional factor rarely
considered by others who study this important area: religious ideas. Whether
it is through the sponsorship of cases, submission of amici curiae, or actual
participation as litigants, religious convictions help structure the choice to use
litigation among these groups. Our Israeli and Indian case studies reveal
interesting comparative findings as well. In Israel, the research suggests that
the ideas to which a group subscribes also influences whether that group will
interact with the courts. In India, the country with the overall lowest rates of
litigation of the three, we see that institutionalist factors (such as lack of
resources) certainly account, in large part, for why religious organizations so
rarely enter into litigation. As our data indicates, however, it seems that when
religious interest groups in India contemplate litigation they often turn to their
religious teachings; their ideas and attitudes toward religious beliefs play a
crucial role in the decision-making process.

There are many issues that remain to be tackled, including a systematic
analysis of the relative weight of institutional, resource, or ideational
determinants of legal mobilization. Moreover, this study has been limited to
certain religious groups; it leaves open an empirical question regarding the
possibility of generalizing to other groups in various national settings. Yet the
analysis takes a first step towards introducing a framework for combining a
range of factors as explanations for legal mobilization, most importantly the
role of ideas in shaping legal activity.
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