








LA W-BASED ETHICS

application of correct responses to various situations, responses that are
taught by a relevant external authority. Proponents speak of the learning
process in terms of intervention, suggesting the application of an extrinsically
derived treatment, and of a concomitant performance and response, implying
that the intervention or treatment is evaluated based on conformity to the
predetermined goals of the outside source of authority.

Under the behavioral paradigm, learning occurs through the creation of
a stimulus-response bond which is strengthened by reinforcement. 74 Rein-
forcement using rewards valued by the individual increases the likelihood
that the rewarded operant behavior will be repeated in the future. The
source of authority who has control over the dispensation of rewards is
able to use them as an instrumentality for the engineering of behavior. If
the ends sought are labelled "socially acceptable or desirable behaviors,"
then the behavior modification program that increases the behaviors is
elevated to the status of an effective ethical system. 75

An ethical system derived from behavioralism cannot avoid being legalistic
because the external administration of rewards must come from a source
of authority. The social engineer does not provide a code of laws accom-
panied by legally administered sanctions. Rather, he establishes a code of
desired behaviors to be enforced by technically nonlegal but nonetheless
legalistic sanctions. These sanctions have an effect virtually identical to that
of the code of law. The source of externally administered rewards and
punishments makes little difference to the person who is their object.7 6

Thus, while a behavioralist system can increase the occurrence of socially
desirable behavior, it cannot do so without the use of ultimately legalistic
tools for encouraging compliance. Such a system should be called what it
truly is-a coercive body of laws imposed by whoever has the power and
authority to issue the sanctions involved. Because this system molds behavior
through the application of treatments to an object, it cannot seriously be
considered a system of ethics. An object is not accorded the respect and
autonomy necessary to make meaningful ethical decisions. It is not surprising
that Skinner's classic defense of behavioral psychology as a system of ethics

74. For a discussion of classic behavioralist theory of psychology applying these basic
precepts, see, for example, CxRK L. Hu-u, PRiNciPLEs OF BEHAVIOR (Richard M. Elliot ed.,
1943); Clark L. Hull, The Place of Innate Individual and Species Differences in a Natural
Science Theory of Behavior, 52 PsYcH. REv. 55 (1945); Kenneth W. Spence, The Postulates
and Methods of "Behaviorism," 55 PsYcH. REV. 67 (1948); B.F. Skinner, Are Theories of
Learning Necessary?, 57 PsYcH. REv. 193 (1950).

75. See B.F. SKINNER, WAN Two (1948) (using behavioral engineering to create a
fictional utopian society). Skinner suggests that psychological management through positive
reinforcement can result in more desirable behavior and, indirectly, a more ethically desirable
society.

76. Both laws legitimated by correct systematic promulgation and operant conditioning are
implemented by utilization of the force of a hierarchy of power. The dynamics of reward and
punishment under law and behavior modification are philosophically indistinguishable.
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justifies itself as being "beyond freedom and dignity."' ' Yet while codes of
law and methods of social engineering can dispense with freedom and
dignity, a system of ethics cannot.

Fulfillment models of psychology inhabit the territory diametric to the
behavioral approach just examined. Fulfillment models emphasize the de-
velopment of human potential, including moral development. In their efforts
toward self-actualization, humans strive to enhance the quality of their own
lives (which economists would describe as selfish indulgence of individual
utility preference functions) 7 and of others' lives (which efforts comprise
the ethical, paradoxically selfless aspect of self-actualization). 79 Carl Rogers
observes that the process of self-actualization requires a self-concept as well
as the need for positive self-regard.80 Unlike the behavioral models that
define success solely in terms of the incidence of desired actions, Rogers's
approach is predicated upon the continued, volitional growth of an inner
self."'

Abraham Maslow has identified a similar tendency toward self-actuali-
zation as the process of realizing inner human potential 2 Self-actualization
represents for Maslow the final, ultimate stage in human development, one
following a series of stages that represent physical and psychological sur-
vival. 83 Maslow's approach is similar to Rogers's in its assumption that the
highest level of human functioning, which is humanistic in its transcendence
beyond purely selfish and self-centered motives, can occur only upon a
foundation of trust and security in the self.84 A person's spiritual or altruistic
level of thoughts and actions is built on a solid belief that one's physical
safety is secure and that one's judgment is sound. The highest realm of
human action-if not the spiritual, then certainly the ethical-is inseparable
from the process of individual human development.85

77. B.F. SKINNER, BEYoND FREEDOM AND DIGNTY (1971).
78. For a general discussion of utility preference functions in economic theory, see Wns

L. PETERSON, PRIuirn'c s OF EcoNo)Mcs: MIcRo 37-44 (6th ed., 1986).
79. See generally CARL ROGERS, ON BECOMING A PERSON 347-401 (1961).
80. Carl Rogers, A Theory of Therapy, Personality, and Interpersonal Relationships, as

Developed in the Client-Centered Framework, in 3 PSYCHOLOGY: A STUDY OF SCIENCE 185,
222-23 (Sigmund Koch ed., 1959).

81. Id.
82. Abraham Maslow, A Theory of Metamotivation: The Biological Rooting of the Value-

Life, 7 J. HuM. PsYcH. 93 (1967).
83. For a good discussion of these stages, see SAL AToRE R. MADDI, PERSONALrrY THEORIES:

A ComPARATrVE ANALYSIS 93-102 (3d ed. 1976).
84. See id. at 79-92.
85. At this level, psychologists are joined by political philosophers who cast an ethical veil

over the question of human fulfillment. Roberto Unger, for example, creates a categorical
imperative for individuals to respect one anothers' transcendent natures. See ROBERTO M.
UNGER, KNOWLEDGE AND POLITICS 191-235 (1975). Drucilla Cornell aptly suggests that Unger's
philosophy is "a powerful, passionate reminder that if we are locked in an iron cage, it is at
least in part a cage of our making." Drucilla Cornell, Beyond Tragedy and Complacency, 81
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The work of Lawrence Kohlberg clarifies the nexus between fulfillment
theories of psychology and developmental theories of morality. 6 In his
"stages of moral development," Kohlberg suggests that humans evince
varying levels of moral maturity. Furthermore, these levels are a function
of the sources to which they attribute the moral nature of action." During
the preconventional stage of moral maturity, the moral nature of behavior
is a function of the individual's experience with rewards and punishments.
Preconventional morality formulates concepts of right and wrong based on
externally induced consequences. Similarly, behavioral intervention seeks to
eradicate undesirable behavior and elicit desirable behavior through the
process of operant reinforcement."a The behavioral approach to a moral
world is thus aptly regarded, from the standpoint of human development,
as the lowest form of moral reasoning.

The second level of moral development is the conventional level, at which
consequences for individual actions are replaced by a more conceptual
understanding of citizenship and acceptable behavior as the sources of moral
identity.8 9 Kohlberg identifies conformity to legal, religious, and social codes
as the foundation of moral reasoning during the conventional stage.90

The highest level of moral maturity occurs at the post-conventional stage.
At this level, values are determined independent of either immediate or
abstract sources of authority.9' Post-conventional morality relies on individ-
ual selection and application of ethical principles in the solution of ethical
problems.Y Post-conventional reasoning is supported by openness to a
diversity of experience rather than strict curtailment under a mold of law
and order.93

Nw. U. L. REv. 693, 693 (1987). While self-actualization is invariably affected by forces that
include the learning prescribed by behavioralists, ethics becomes individualized through the
human potential for responsible, autonomous action within the bounds of unavoidable,
extrinsically imposed limitations.

86. See LAWRENCE KomBEo, I ESSAYS IN MORAL DnmLOP 'mEr: THE PHILOSOPHY OF
MORAL DE LoPmENT (1981); LAWENCE Komnano, 2 ESSAYS N MORAL DEvmLoP~mr: THE
PSYCHOLOGY OF MORA DEvELOPMExT (1984).

87. Lawrence Kohlberg, Stages of Moral Development as a Basis for Moral Education, in
MORAL EDUCATION: INTERDISCIPLINARY APPROACHES (C.M. Beck et al. eds., 1971); LAwRENCE
Kom.Bano ET A.., MORAL STAGEs: A CURRENT FORMULATION AND A RESPONSE TO CRITIcs
(1983).

88. Kom.BERG ET AL., supra note 87.
89. Id.
90. Id.
91. Id.
92. Id. Kohlberg's post-conventional stage entails the personal affirmation and recognition

of universal principles of justice. While his reference to universality evokes a potentially
extrinsic source of truth, Kohlberg's primary emphasis is on individual development and is
essentially noncoercive.

93. James R. Davis & Ralph E. Welton, Professional Ethics: Business Students' Perceptions,
10 J. Bus. ETmcs 451, 453 (1991) (discussing the nature of Kohlberg's post-conventional level
of moral reasoning).
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While primarily a theory of human development, Kohlberg's model in-
corporates the essential elements of fulfillment theories: maturity is a product
of self-actualization and inevitably involves a movement from integration
to differentiation.Y The implication is that maturity entails a shift from
reliance on approval and disapproval of others to reliance on esteem of and
eventually transcendence of the self. This is consistent with Maslow's
conception of self-actualization, in which fulfillment of the need for love
and esteem from others is followed by the hierarchically superior stage of
fulfilling self-esteem needs and, finally, self-actualization. 95

Behavioral and fulfillment models from psychology, together with their
perspectives on the question of morality, differ in an essential way. While
behavioral models are legalistic in their effort to improve the quality of
human behavior through a system of rewards and punishments, fulfillment
models are ultimately nonlegalistic in their progression from low-level con-
formity to authority to a higher level of independent and individual re-
sponsibility and personal assessment. The behavioral model may be laudable
for the improvement of net "good" behavior, however defined,, or despi-
cable from the viewpoint of the freedom and dignity beyond which Skinner
claims to have progressed, depending on the critic's perspective.

Benevolent or evil, applied behavioralism is a system of law, not ethics.
It is a system of law because it reduces decisions to the choice between
compliance and noncompliance with the forces of an external authority.
For this reason it is aptly identified in Kohlberg's scheme as the lowest
form of ethics96 (or more accurately, no ethics at all, but the system of
compulsion necessarily applied to children before they are able to participate
in a meaningful ethical system). In describing the movement away from
authority and toward autonomous reasoning, Kohlberg captures the fun-
damental distinction between legalistic and nonlegalistic conceptions of
ethics: the former are compulsory, or at best manipulative, and the latter
are voluntary and occur within an arena of unrestricted choice.Y

E. Canonization Versus Contingency of Values

Questions of right and wrong and of leading a good life have always
played a central role in both literature and literary theory and analysis.98

94. KOHLBERO ET AL., supra note 87. The concepts of integration and differentiation are
addressed by the psychologist Otto Rank, who defines integration in terms of the social drive
and differentiation in terms of the drive toward independence and the creation of a distinct
character beyond the socially defined identity. For a discussion of Rank's theory, see Orro
RANK, WILL THERAPY AND TRuTH AND REA rry (Jesse Taft trans., 1945).

95. KOHLBERG ET AL., supra note 87; see also Maslow, supra note 82.
96. KOHLBERO ET AL., supra note 87.
97. Id.
98. Literature's concern with virtue and the good life date to Greek drama and philosophic

exposition. See, e.g., PLATO, THE REPtmuc *348, *353, *492, *549, *617-18 (discussing the
relationship between the state and human virtue).
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Legalistic interpretations of literary values are characteristic of proponents
of a canon of superior works. The veneration of an ostensibly incomparable
body of literature tends to effect a dynamic of moral compulsion, either
explicit or latent, particularly during the socializing process of formal
education." Nonlegalistic interpretations regard literary values as ultimately
contingent.1 ° In their ideal form, literary values are noncoercive.

Proponents of a received literary canon'01 of classic and transcendent
proportions contend that eternal truths are contained in the works described
as being timeless. They suggest that a work of classical literature derives its
exalted status from the universal character of the principles and truths
contained therein. °2 Law, like literature, is seen within the canonical per-
spective as containing a core of enduring principles that purportedly capture
the wisdom of the ages.'03

Modern supporters' 04 of the canon'05 generally share two unifying beliefs:
that the classical texts are a crucial vessel for the communication of culture

99. The sociologist Talcot Parsons defines. socialization as the process of internalization of
values. See JONATHAN H. TURNER, TE STRUCTURE OF SOCIOLOGICAL THEORY 67 (4th ed. 1986).
The socialization that occurs through the recognition of and teaching of a canon is exacerbated
by the insularity of the collection of texts taught. Because the canon is generally construed as
either closed or evolving at a very slow speed, it is naturally conservative of a received and
limited set of values.

100. The concept of "contingency of value" is borrowed from Barbara Herrnstein Smith.
Smith suggests that the value of a text is "radically relative" and therefore "constantly
variable"-in other words, a product of context. BARBARA H. SmnTH, CornoEcIEs oF
VALUE: ALTERNATIVE PERSPECTIVES FOR CRrTIcAL THEORY 11 (1988).

101. The idea of a literary canon dates at least as far back as ancient Egypt in the third
century B.C., when scholars in the library in Alexandria not only collected and organized
works of literature, but also established standards and guidelines listing the best of those
works. For a discussion of the history of canon development, see George A. Kennedy, Classics
and Canons, in THE PoLITrCS OF LIBERAL EDUCATION 223, 225 (Darryl J. Gless & Barbara H.
Smith eds., 1992).

102. Canonical literary perspectives remained relatively uncontested well into the twentieth
century, and informed the critical works of Samuel Johnson, Matthew Arnold, William Hazlett,
and Lionel Trilling.

103. See RICHARD A. POSNER, LAW AND LrrTRuA: A MISUNDERSTOOD RELATION 20 (1988)
(noting in a passing comment that "[1]awyers, judges, and law professors ... [decide] which
of the hundreds of thousands of reported cases shall be admitted to the canon of 'leading'
cases, the others being largely forgotten").

104. Supporters of the canon have tended to be journalists or academics writing in the
journalistic tradition of the expos6, while the contingency approaches they attack have been
developed within the academic literature. For detailed exposition of the arguments in support
of a canon, see infra notes 106-07. See also DINEsH D'SouzA, IL.IERA. EDUCATION: THE
POLITICS OF RACE AND SEX ON CAPus (1991); ROGER Kn IALL, TENURED RADICALS: How
POLITICS HAS CORRUPTED OUR HIGHER EDUCATION (1990); PAGE SmITH, KILLINo TH SPmrr:
HIGHER EDUCATION IN AMERICA (1990); CHARLES J. SYKES, PROFSCAM: PROFESSORS AND THE
DEMISE OF HIGHER EDUCATION (1988).

105. I refer to "the canon" rather than "a canon" to reflect the notion, central to canonical
belief, that a particular collection of texts is inherently and uncontestably superior, nearly to
the point of elevation to mystical status. In this regard, canon-based systems of ethics are
akin to natural law theories which purport to derive their authority from some order higher
than mere human preference or evaluation.
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and its values, 1
0
6 and that the decline in respect for the canon is associated

with an erosion of values in society.le 7 Because canonical value systems are
formally transmitted primarily through the process of education, the recent
contest over the canon has occurred in the arena of the academy."'8 Those
who support a version of the canon comprising Western classics believe that
fundamental values have accrued within that canon, subject to the rigorous
critical scrutiny"' 9 of the best minds over an impressive span of time." °

Their belief in the canon often approaches elevation of a collection of
works to the level of the sacred, so that the content therein may be analogous
to some form of natural law within a moral sphere. The exclusivity of the
canon is controversial because of the role it has traditionally played in the
inculcation of classically liberal values. This process is coercive by virtue of
its supporters' insistence that the canon is the one right answer recommended
for universal application."'

The contingency approach to the analysis of texts" 2 presumes that osten-
sibly transcendent, natural, or universal values reflect the social construction

106. See, e.g., E.D. HmscH, JR., CULTURAL LnR.Acy: WHAT EvERY AmEIcAN NEErs To
KNow (1987) (contending that Americans share a national culture, and that a basic fund of
knowledge is necessary for meaningful participation therein).

107. See, e.g., ALLAN BLOOM, Tan CLOSING OF Ta AmEmIcAN MIND: How HIGHER EDU-
CATION HAS FAILiED DEMOCRACY AND IMPovEiusH THE SouLs OF TODAY'S STUimS 313-35
(1987) (suggesting that academic cowardice in the 1960s resulted in both an attack upon the
canon and a related decline in the quality of our moral positions).

108. Probably the most highly publicized battle took place at Stanford University, and
concerned curricular proposals for the modification of the Western Culture requirement. Critics
of the movement to increase multicultural representation in the curriculum believed that
fundamental values of the old Western Culture requirement were being supplanted by special
interest topics related to the political agenda of particular groups. See Richard Bernstein, In
Dispute on Bias, Stanford is Likely to Alter Western Culture Program, N.Y. TIMES, Jan. 19,
1988, at A12.

109. While canonists defend their lists of classics as proven by this scrutiny over time, they
seem to imply that critical analysis in the present is somehow inferior, so that contemporary
scrutiny suggestive of canonical changes is considered unacceptable.

110. See, e.g., Matthew Arnold, The Function of Criticism at the Present Time, in CRIcAL
THEORY SINcE PLATO 588 (Hazel Adams ed., 1971) (stating that literary criticism should
concern itself with knowing "the best that is known and thought in the world").

111. Canon supporters justifiably attack some multiculturalists who also claim to have the
one right answer, and who also would like to teach their answer with such universality as to
approach coercive socialization. While individuals on both the canonical and the contingency
side of values may be susceptible to a human desire, particularly pronounced among professors,
to win converts, the approaches themselves are not equally conducive to coerciveness. Whereas
the insistence of canonists upon the moral superiority of one canon is, if accepted, an
intellectual ground for exclusion of other perspectives and resultant legalistic coercion within
the realm of morality, contingent approaches by definition admit to cultural and other relativity.
While individuals within a noncanonical value system may act coercively, the system respects
a variety of culturally determined perspectives. When individuals communicate conflicting
contingent viewpoints, even with Machiavellian coerciveness, in a system that ultimately accepts
contingency, the resulting variety of perspectives inhibits the development of a universal army
of canonists, all teaching one dogma.

112. The phrase "text" is used here to denote the similarity between law and literature
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of reality."3 Contingency approaches often fall within the rubric of critical
legal studies (if the text is the law) or deconstruction (if the text is literature).
Because critical legal studies and deconstruction both embody the same
spirit of contingency, they are considered together in the discussion that
follows.

Stephen Brainerd depicts rationality in light of contingency-based ap-
proaches, stating:

Critical Legal Studies (CLS) has effectively drawn all forms of discourse
that claim the support of a single, a prioristic "rationality" into an
uncomfortable light-a ight that reveals the pale and confused concept
of reason squirming to crawl back into the well shaded crevasses of
"the way things should be." ' 4

Stated less colorfully, assertions of objective truth or reality are invariably
subjective constructions parading, either in bad faith or in misinformed
good faith, as objectivity.

Contingency approaches to values reject the purported objectivity of the
canon or of any canon as impossible. Interpretive communities, even if they
strain most earnestly toward impartiality in the rational deduction or in-
duction of truth, impart their own biases, cultural presumptions, and
economic and political interests into the process. "' The phenomenon is
exacerbated as self-motivated individuals in positions of power frequently
discard a mandate of good faith in the intellectual rendering of ostensibly
objective truth. The consecration of the canon must be suspect if (a) intended
human impartiality is imperfect,1' 6 or (b) perfect impartiality is subject to
manipulative, selective distortion by those who can and will put forth
conceptions of truth that protect vested rights and interests." 7

Whereas canonical accounts of moral behavior are legalistic in proclaiming
the enforceable righteousness of their own universal application, contingency

relevant to a discussion of how they affect ethical theory. Law and literature are both viewed
from the canonical perspective as normative texts of enduring value in informing us of the
nature of a virtuous life.

113. For a discussion of modem literary criticism within this vein, see REN9 WELUEK &
AusTIN WARREN, THEORY OF LrmwuR (3d ed. 1977).

114. Stephen Brainerd, Note, The Groundless Assault: A Wittgensteinian Look at Language,
Structuralism, and Critical Legal Theory, 34 AM. U. L. R-v. 1231, 1231 (1985).

115. For a discussion of the effects of interpretive communities, see STANLEY FISH, IS THERE
A TEXT IN THIS CLASS? 14 (1980).

116. The failure of intended human rationality is likely to result in imperfect intended
impartiality. For a discussion explaining the nature of bounded human rationality, see JAMES
G. M&RcH & HERBERT A. SIMON, ORGANIZATIONS 136-71, 203-10 (1958).

117. Stanley Fish observes in this regard that canonical ethicists "are not the ethicists, in
the sense of being the sole proprietors of a moral vision in a world of shameless relativists;
rather, they are the purveyors of a particular moral vision that must make its way in the face
of competition from other moral visions that come attached to texts no less inherently worthy
than [others]." Stanley Fish, The Common Touch, Or, One Size Fits All, in THE Po,.rncs OF
LIBERAL EDUCATION, supra note 101, at 241, 254 (emphasis in original).
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approaches are regarded by canonists as dangerous and lawless not only in
their failure to take a stand, but, more to the point, in their failure to take
the stand.

Critical legal studies has been discussed in terms of "guerilla warfare," 8

and deconstruction of literary texts is viewed by detractors as essentially
nihilistic." 9 Yet the refusal to accept one perfect embodiment of truth should
not be confused with lawlessness, but rather recognized as the acknowl-
edgement that law and ethics operate in fundamentally different, if some-
times overlapping, realms. Ethics can be nonlegalistic without being either
lawless or nihilistic, if one recognizes the different conditions under which
law and ethics operate. While laws may bring the unwelcome authoritative
enforcement of particular behaviors upon a protesting participant of society,
ethics is at heart antithetic to the ideas of force and enforcement. The
notion of one fixed canon cannot be derived in a vacuum, however eager
its proponents are to imply its sanctity to the point of suggesting its
immaculate conception. So long as human beings with human interests and
human weaknesses champion the cause of one canon, the implication of
human ethical coercion is inescapable. Ironically, supporters of a Euro-
American canon, who often claim individual liberty and freedom among its
most inviolable values, defend the authoritarian inculcation of morals ele-
vated beyond the reach of an open marketplace of ideas. 20

F. Legal Positivism Versus Legal Realism

Two central currents in jurisprudence-legal positivism and legal realism-
have long occupied opposing ground regarding the relationship between
normative philosophy and the law.' 2 ' Positivist perspectives regard the law
as a mechanism of rule that is largely self-justifying by virtue of the power

118. See Guyana Binder, On Critical Legal Studies as Guerrilla Warfare, 76 GEo. L.J. 1
(1987).

119. See, e.g., Charles L. Griswold, Deconstruction, the Nazis and Paul de Man, N.Y.
Rav. BooKs, Oct. 12, 1989, at 69 (stating that deconstruction "renders theoretically unintel-
ligible basic moral terms such as good and evil").

120. Thus Gerald Graff's edict, "Teach the Conflicts," suggests that the truest means of
allowing students to assess arguments for and against a canon is to expose them to all sides
of the debate. See Gerald Graff, Teach the Conflicts, in Tim PoLrncs oF LMERAL EDUCATION,
supra note 101, at 57. Graff's philosophy comprises a good faith effort to implement the
ideals of a free marketplace of ideas under controversial conditions. Proponents of the canon,
virtually always theoretical defenders of the classical concepts of free markets and free speech,
ironically recommend the severe limitation of discourse through the tight binding of an accepted
canon of textual material to be examined.

121. For a detailed discussion of these two perspectives, see Steven R. Salbu, Differentiated
Perspectives on Insider Trading, 66 ST. JoHN's L. Ray. 373 (1992).
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behind it.' = Realist viewpoints are more analytical and critical, and focus
on understanding the political and economic interests that can become
ingredients in the creation and development of laws."'

For the purposes of this Article, the essential distinction between positivist
and realist paradigms consists of the critical or analytical position taken by
each. For the positivist, command, authority, and rule are the components
of law. 124 This pragmatic emphasis creates a nonanalytical, noncritical
mindset that is legalistic in stressing the compulsory nature of jurisprudence.
For the realist, command and authority should be continually and critically
evaluated, to understand the sources and biases of the rules that govern us.
It is nonlegalistic in its emphasis on the nature and derivation of laws rather
than on the edict of laws.1 5

Differences between positivist and realist assessments of law affect the
way one understands ethical processes. In Part I, I argued that there are
no real codes of ethics. One knows that sets of rules exist that are both
labelled and widely accepted as ethical codes. However, observations in Part
I lead to the conclusion that such codes, like all codes, are of law and not
of ethics. Positivist and realist approaches to understanding codes can help
illuminate important differences between these two positions.'7

122. The positivist conception affirms the legitimacy of law beyond the realm of ethical
justification. The positivist separates the spheres of law and ethics by insisting that the former
can exist independently of the latter. This bifurcation of law and ethics is not identical to the
separation that I am recommending in this Article. Whereas my contention is that ethics should
be envisioned as transcending mere force of code or compromise via contract, the positivists
contend the reverse-that law transcends the individualized rendering of ethical conclusions.
While these viewpoints are potentially at odds with each other, they address separate questions:
the effect laws should have on defining ethics, and the effects ethics should have on defining
and complying with laws.

123. See Salbu, supra note 121. Salbu observes that:
Where the positivist perceives the law to be a given according to an extant
command or rule, the realist examines actual relationships and behavior to
determine the underlying structural and systemic dynamics, which are not pre-
sumed to be value neutral. The critical matrix that such examination places over
the unquestioning positivism it seeks to supplant entails both the scrutiny of the
laws themselves and the examination of the courts and their participants.

Id. at 379.
124. Lon Fuller has described the positivist position as treating the law as "a manifested

fact of social authority or power, to be studied for what it is and does, and not for what it
is trying to do or become." LON FuuLER, THE MoRALr OF LAw 145 (rev. ed. 1969).

125. Positivist conceptions are generally compatible with natural law and canonical view-
points, whereas realist approaches are consistent with the analytical character of relativist and
critical viewpoints. Where the positivists settle upon one received set of inviolable values,
realism entails the continuous process of reassessment of assumptions, manifest and latent
dynamics, and resulting effects.

126. What follows are not the renderings of existing positivist and realist assessments of
codes of ethics. Rather, they are my own renditions of the ways in which one might typically
evaluate codes of ethics from each paradigm, conveyed to the reader for purposes of illustration.
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For the positivist, any code of law127 is understood in terms of command
and legitimacy of command. Laws created by the empowered sovereign
derive their validity from the very nature of the idea of sovereignty.' 28
Applied to the codification of ethics, canons for professionals have the
force of compulsion because practitioners voluntarily submit themselves to
the force of rule within the profession. Likewise, the positivist would limit
assessment of a corporate code of ethics to questions of legitimacy of the
governance structure: provided that all members of the organization partic-
ipate therein under mutually accepted contract, the bureaucratic hierarchy
is the legitimate source of internal sovereignty. The codes of ethics formu-
lated within professions and organizations are, like any codes of law, an
amalgamation of norms made formal by a valid source of command. 29

A realist would evaluate any legalistic formulation of ethics critically,
going beneath the surface or the appearance of the law's intentions and
effects, seeking to identify latent dynamics in the formulation of the code. 30

Inherent in this approach is an essential departure from the positivist view-
for the realist, the virtue of law is not presumed to follow from the
legitimacy of the source of law. The realist recognizes the motives and
opportunities available to persons in power to establish self-serving laws,
laws that resist change and maintain the existing order. Politically motivated,
these laws may be viewed by those engaged in critical analysis as morally
bad laws.13"' If one starts from the position that areas of ethical controversy
exist, and that those who create professional or organizational policy may
have an interest in the manner in which such controversy may reach ultimate
resolution, one must conclude that definitive renderings of the particular
shape and structure of ethics are vulnerable to corruption. The realist
recognizes the motives and opportunities for the coercive process to taint
the ethical character of substantive laws.

The positivist accepts a legalistic conception of ethics, along with the
inevitable establishment of norms, rules, and standards by legitimate sources
of authority. Yet, once legislated, the ethics that result are so unquestioned
as to be indistinguishable from value-free laws that comprise pure policy. 32

127. This includes those codes that are labelled codes of ethics but that nonetheless comprise
codes of law because their contents are mandatory rather than precatory.

128. See generally JoHN AUSTIN, THE PROVINCE OF JURISPRUDENCE DETERMINED (1861).
129. For a discussion of the relationship between the legal positivist paradigm and the

separation of morality and the law, see H.L.A. Hart, Positivism and the Separation of Law
and Morals, 71 HARv. L. REv. 593, 615-21 (1958).

130. For a classic discussion of the ways in which the realist views the law, see O.W.
Holmes, The Path of Law, 10 HARv. L. RaV. 457 (1897) (favoring critical analysis which
breaks down unquestioning compliance with the law by attempting to demystify it).

131. In this vein, realism and concepts of deconstruction, as discussed infra Part III, are
closely related. Legal codes and their judicial interpretation, are easily enlisted as partisan tools
for gaining resources or power, given the indeterminacy of language.

132. "Pure policy" is an ideal type. It refers to an approach to the limit at which decisions
have no distinction based on value, and must be made simply because a rule is necessary to
create order.
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Rules requiring physicians to divulge exceptional types of otherwise confi-
dential information133 are no different under this scheme than rules that
require driving on the right rather than the left side of the road.

The realist is more likely to recognize pernicious effects of the process
of coercion. From a realist perspective, the force of law is always in
question. Because there can be no presumed objectivity of edict, there can
be no relinquishment of corruption when controversial issues of morality
are converted into laws. Legalistic forms of ethics demand conformity to
authoritative standards in hard cases, those cases in which the relinquishment
of autonomous decision making is most painful. To make matters worse,
the process by which the standards are developed is vulnerable to the
intervention of authoritative self-interest. Under realist assumptions, legis-
lated codes of ethics 3 4 are flawed in two ways: (1) they force controversial
moral stances upon those who contest the validity of those stances, and (2)
they formulate moral policy under conditions in which it is possible and
likely that good faith will sometimes be abdicated in furtherance of self-
interest.

III. CONFORMITY, CONSENSUS, AND CONFLICT: A CONCEPTUAL

FRAMEWORK FOR UNDERSTANDING THE APPROPRIATE SPHERE FOR
ETHICAL ANALYSIS

In Part II, I compared six dualities, examining the ways in which scholars
conceptualize ethics from different disciplinary bases. In each instance, the
extreme idealized types comprise a conformity-oriented view 3 and a conflict-
oriented view 36 of the fundamental nature of ethics, as designated below:

Conformity-Oriented View Conflict-Oriented View

Natural Law Relativism
Classical Approaches Neoclassical Approaches
Deism Existentialism
Behavioral Models Fulfillment Models
Canonization Contingency of Value
Legal Positivism Legal Realism

133. See, e.g., Tarasoff v. Regents of Univ. of Cal., 551 P.2d 334 (1976).
134. Here, as throughout this analysis, my concept of ethical spheres is limited to those I

consider controversial. Realists are less concerned with codification of universally accepted
norms than with codification of moral viewpoints regarding which reasonable minds may
differ.

135.. The term "conformity-oriented views" means ethical paradigms that attempt to increase
compliance with a received and undisputed set of ethical standards.

136. The term "conflict-oriented views" means those paradigms that recognize the possibility
of rational divergence in the valuation of moral alternatives, and encourage discourse high-
lighting conflicts of approach so that individuals can make personal, independent, and informed
ethical decisions.
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Conformity-oriented models share several characteristics: they acknowl-
edge the existence of an objectively superior choice within the context of
an ethical decision, they assume the existence of a human capacity to
understand the nature of the superiority and inferiority of ethical choices,
and they welcome as part of the implementation of moral behavior the
legislation of compliance through the use of rules or norms associated with
the rewards and punishments necessary to the execution of law.

Conflict-oriented models can be compared to conformity-oriented models
by responding, point by point, to the assumptions contained in the latter.
A conflict-oriented model questions the soundness of ethics-via-conformity
by concluding that any or all of these assumptions are false. The model
may decline to recognize the existence of an objectively superior choice, or
it may deny the human capability to ascertain any intrinsic superiority, or
it may disavow the ethical nature of enforcing controversial positions
through legal or legalistic 37 coercion.

Throughout the discussions of each dichotomy in Part II, I have addressed
the particular manner in which each of the couplets can be characterized
as essentially conformity-oriented or conflict-oriented, and have suggested
that the latter conception is truer to the sensb of what ethics should entail
than is the former. What remains is to examine why this is so.

To evaluate the merits of conformity and conflict in the realm of ethics,
one must focus on what is the essence of moral reasoning. Ethics can be
defined in terms of what is "good" or "right," concepts that can further
be refined in the nuances of definition. For Aristotle, the good was a
function of the realization or achievement of one's function in the world.'
A good person in the Aristotelian sense is a good mother, or banker, or
teacher, or doctor, if one defines good as effective. Aristotle also spoke of
virtues, a set of attributes characteristic of the good-courage, temperance,
liberality, magnificence, pride, good temper, friendliness, truthfulness, wit-
tiness, shame, and justice.3 9 Because these virtues are uncontroversial, and
because Aristotle did not suggest which virtues applied when virtues were
in conflict, Aristotelian ethics are of limited value when applied to hard
ethical situations.

137. Legal coercion refers to compulsion under the laws of the state; legalistic coercion
refers to informal means of pressuring conformity through the application of rewards and
punishments which operate to compel a particular action in a manner analogous to the
enforcement of law. Behavioraism, for example, is viewed here as legalistic because the
application of rewards and punishments extrinsically models behavior in the same way that
threat of negative legal sanctions and promise of positive ones exacts compliance under actual
laws.

138. ARISTOTL, THE ETmcs oF ARISTOTLE 47 (J.A.K. Thompson trans., 1953). Aristotle's
rendering of the good life suggests that because all things have a purpose, the good is furthered
by striving for excellence in the achievement of one's functions in life.

139. For Aristotle, virtues are attributes, the attainment of which supports one's excellence
in functioning for the good of society. See id. at 52-60.
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Conformity-oriented models of ethics arise from Aristotle's variety of
thinking, and are defined in terms of role fulfillment. To be good or to do
right is to behave in a manner prescribed. The notion of a role necessitates
an element of prescription, and the idea of prescription can only exist as a
function of some source. While roles that are internalized can be viewed as
self-prescribed, 140 the norms which underlie prescriptive roles are fundamen-
tally social constructs. 41 The conception of ethics based on role fulfillment
is an impoverished and inferior one for several reasons. Most crucially,
role-driven ethics negates the possibility and advantage of evaluating the
underlying roles sets 42 themselves. For example, a good lawyer is one who
practices the received art and science of law effectively. The execution is
the key, leaving the deeper question unanswered-namely, whether the
activities of an effective lawyer are good ones or bad ones. In other words,
role-effectiveness models of ethics provide no mechanism for truly evaluating
the basic activities that occur within a society.

In the context of defining ethics, consensus in the form of a social
contract can be viewed as the evolutionary link between Aristotelian role-
conceptions and modem indeterminate models. Because the rigidity of static
role-compliance renderings of ethics denies the option of continuous eval-
uation of premises underlying the roles, consensus developed as a means of
fashioning changes in the rules that form the basis of role compliance. 43

Contract, as a means of infusing the opportunity to engage in consensual
adjustment of roles, arose because the evaluative process of ever adjusting
our sense of good and right behavior is absolutely fundamental to ethics.
Conformity to expectations can never comprise the whole of human ethics
precisely because this drive to evaluate is so crucial a component of the
ethical process. Legalistic exaction of compliance occurs all the time, and
is central to the very nature of law. Legalistic models of ethics, however,
defy so basically the elective nature and evaluatory function of morality as
to be disqualified from the realm.

The development of contractual mechanisms for consensus is a bridge
that leads directly to the conceptions of virtue from which conflict-oriented
systems of ethics derive their power. As humans move from goodness-as-
obedience to goodness-negotiated-under-contract, we notice the landscape
beyond, in which goodness is defined independently through processes of
individual synthesis, analysis, and assessment of the merits of arguments
arising from human discourse. Where conformity-oriented ethics are ethics
by monologue, consensus-oriented ethics are derived from a dialogue, and

140. See DANin KArz & ROBERT L. KAHN, THE SOCIAL PSYCHOLOGY OF ORGANIZATIONS,
185-222 (2d ed. 1978).

141. Id.
142. Id. at 189.
143. See supra notes 57-58 and accompanying text.
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conflict-oriented ethics are products of all possible strands of human con-
versation. Expectations of conformity as a source of ethics thereby yield
the most restrictive and dehumanizing versions of morality, whereas expec-
tations of conflict and debate create the most enabling and empowering
renditions. The trouble with law-based conceptions of ethics is their con-
striction relative to the basic evaluative potential of human beings in a free
society.

CONCLUSION

Our attempts to establish definitive codes or principles of ethics are
usually made in good faith, yet they are misguided for three reasons. First,
they are premised upon a conception of ethics that is ultimately reduced to
some variety of behavior or compliance. This is a low conception of ethics
compared to its alternative, the expectation of continuous individual thought,
analysis, and deliberation.'" It is likewise a dangerous conception of ethics.
The replacement of personal authorship with centralized social authorship
establishes ethical validation through authority and increases the potential
occurrence of mindless behavior. 45 Thus, Reinhold Niebuhr observes the
potential within social forms of morality for massive acts of atrocity.'"

Second, codified versions of ethics, such as professional and corporate
codes, inadvertently suggest that because the code has considered the im-
portant moral questions, compliance with the code is a sufficient fulfillment
of ethical consideration. So-called codes of ethics that actually comprise the
rules or laws of a profession or an organization can thereby come to replace
any impetus to consider the ethical issues that would otherwise arise outside
their limited purview. The misnomer of labelling law as ethics thereby
degrades and devalues the importance and expectation of carefully consid-
ering what are often difficult and daunting questions. The codification
intended to establish minimum requirements of performance can instead
create a de facto maximum as participants in the system equate ethical
action and compliance with a very basic code of rules. 47

144. See supra notes 86-92 and accompanying text.
145. Thus, Hannah Arendt describes the atrocities of Nazi Germany in terms of the

oppressive control of totalitarian ethics. HANNAH ARENDT, EicmHANN IN JExusALm: A REPORT
ON THE BANA=nT OF EvIL (rev. & enlarged ed. 1963).

146. REINHOLD NIEBUHR, MORAL MAN AND IMORA. SociETY 117 (1932).
147. See MILTON FRIEDMAN, CAPITALISM AND FREEDOM (1962). The situation in which

compliance with the law is equated with fulfillment of ethical obligations is consistent with
Milton Friedman's philosophy that business's social obligation is profit maximization. That
argument suggests that once a business organization assures itself that it is following the basic
rules of the game, its ethical obligation is to maximize the wealth of its shareholders. While
functioning in this way might fulfill Aristotle's ethical ideal of best fulfilling one's social role,
it forecloses consideration of right and wrong, equating legal compliance with moral fortitude.
When one witnesses egregious business practices that occur within the law, one can evaluate
the degree to which law-based conceptions of ethics are either functional or dysfunctional.
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Third, the equation of compliance with legalistic ethical catalogues is
incompatible with the highest order of human dignity and potential. This
observation is predicated on assumptions that human dignity is most com-
patible with maximization of freedom, and that human potential is best
exercised under conditions that recognize and permit the employment of
free will and self-determination. While public discourse regarding the merits
of different approaches is indispensable, the standardization of appropriate
ethical answers and attempts to indoctrinate those answers are most appro-
priate when they do not infringe on controversial ethical issues.

Where reasonable minds can differ, they should be permitted to do so.
Where reasonable minds would agree, we should establish laws and call
them laws to effectuate the collective reason. We should remember that
they are laws and recognize them as such. In doing so, we leave true ethical
issues inviolate, the realm of responsible and ultimately individual analysis
and decision.




