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Disposable Workers: Applying a Human
Rights Framework to Analyze Duties Owed to

Seriously Injured or Ill Migrants

LORI A. NESSEL*

ABSTRACT

The practice of medical repatriation, or the extrajudicial deportation
of seriously ill immigrants directly by hospitals, was largely unknown
and under-theorized until recently. In the past few years, a number of
scholars have focused on the legal and ethical issues raised by this
practice. However, medical repatriation has most often been analyzed in
isolation as an example of an anomalous unlawful or unethical action
undertaken by hospitals, rather than as a predictable, if horrifying,
extension of a legal regime that treats migrant labor as disposable.

In contrast, this Article contextualizes the private deportation of
migrant workers by hospitals within broader themes of globalization,
undocumented labor migration, and increasing privatization of
immigration enforcement functions. In contrasting the humanitarian
aspects of the United States' approach to protecting victims of human
trafficking, violent crimes, and domestic violence with the punitive
approach taken toward migrant laborers, this Article attempts to
deconstruct the widely held belief, as expressed in laws and policies, that
the United States or other countries that rely on migrant workers owe
nothing in return for the labor that is provided.

* Professor of Law and Director, Center for Social Justice, Seton Hall University
School of Law. My thinking about the practice of medical repatriation and the human
rights implications has benefitted greatly from collaborative work on the issue with a
number of colleagues including Rachel Lopez and Anjana Malhotra at Seton Hall Law and
Nisha Agarwal and Shena Elrington of NYLPI's Health Justice Program. Clinical law
students Todd Tolin and Erica Sibley also helped to develop and draft human rights
arguments to challenge the practice of medical repatriation. Thanks also to Anthony
Liberatore and Stephanie Duque for invaluable research assistance and, as always, to
John for guidance and input. Finally, I am grateful to the faculty and students that
organized and participated in the Globalization and Migration symposium and especially
to Nathalie Peutz for her comments on an earlier draft of this paper.
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INTRODUCTION

At the time of his tragic accident, Quelino Ojeda Jimenez was a
twenty-year-old Mexican migrant laborer who had been engaged in
construction work in the United States for four years. While working on
a roof in Chicago, Quelino fell backwards and plummeted over twenty
feet to the ground below. Comatose for three days, he awoke at Advocate
Christ Hospital, nearly quadriplegic and reliant on a ventilator in order
to breathe. Although the hospital treated him for four months, it could
not seek reimbursement for the ongoing medical care because of
Quelino's undocumented immigration status. Shortly before Christmas,
without notifying the Mexican Consulate or obtaining Quelino's consent,
the hospital ushered him onto a private plane and flew him to a hospital
in Mexico that lacked the equipment required to sustain his life.' After
languishing for more than a year in a rural hospital in Mexico that was
ill equipped to handle his needs, twenty-one-year-old Quelino Ojeda
Jimenez passed away on January 1, 2012.2

Charlie Deeyu is a twenty-eight-year-old Burmese migrant worker
who found himself chained to a hospital bed in Thailand after a severe
work injury on a construction site left him immobilized and in need of
treatment. According to the Thai immigration authorities, Deeyu's
immigration status warranted that he be shackled to his hospital bed as
a flight risk, notwithstanding that the work injury had left him
immobilized.3

Maria Sanchez was being prepped for surgery at the University of
Texas Medical Branch's John Sealy Hospital to remove a banana-sized
tumor that was causing loss of movement in her limbs when she was
suddenly discharged and told to "go to Mexico."4

1. Judith Graham et al., Undocumented Worker Who Became Quadriplegic Is Moved
to Mexico Against His Will, CHI. TRIB., Feb. 6, 2011, http://articles.chicagotribune.com/
2011-02-06/news/ct-met-quadriplegic-immigrant-deporte2OllO2O6_1_advocate-health-
care-ojeda-mexican-hospital.

2. Becky Shlikerman, Quadriplegic Immigrant Dies After Chicago-Area Hospital
Returned Him to Mexico, CHI. TRIB., Jan. 4, 2012, http://articles.chicagotribune.com/2012-
01-04/health/ct-met-quelino-death-20120104_lquelino-ojeda-jimenez-mexican-family-
mexican-hospital.

3. Joseph Allchin, Migrant 'Was Chained to Hospital Bed', DEM. VOICE BURMA, Feb. 4,
2011, http://www.dvb.no/news/migrant-'was-chained-to-hospital-bed'/14082; Press Release,
Human Rights & Dev. Fund., THAILAND: Rights Grps. to Request Thai Nat'l Police Chief
to Unchain Injured Migrant Work Accident Victim from Myan. Detained Pending
Deportation, (Feb. 4, 2011), available at http://www.humanrights.asia/news/forwarded-
news/AHRC-FST-007-2011.

4. Harvey Rice, Illegal Immigrant's Ouster at Galveston Hospital Raises Questions, HOUS.
CHRON., Feb. 7, 2011, httpJ/www.chron.com/disp/story.mpl/metropolitan/7416070.html.
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DISPOSABLE WORKERS

Throughout the world, migrant workers perform the most
hazardous work for the lowest wages.5 However, when migrant workers
or their family members are injured or become seriously ill and require
ongoing medical treatment, they find themselves at the intersection of
two unforgiving regimes: immigration and health care. In the United
States, hospitals that receive federal Medicare funding are required to
provide emergency treatment regardless of immigration status. 6

However, once an undocumented patient is stabilized, the federal
government ceases to pay for ongoing necessary medical care in
hospitals or in rehabilitation facilities.7

Congress's decision to deny reimbursement to hospitals and nursing
homes for treatment of undocumented patients has left a dangerous
void between the moral and human rights-based duty to care for the
sick and the economic pressure to avoid costly ongoing treatment for
patients that are not able to afford it or to qualify for governmental
reimbursement programs.8 In an effort to save costs, and within the

5. See, e.g., Pia M. Orrenius & Madeline Zavodny, Do Immigrants Work in Riskier
Jobs? 19-20 (Fed. Reserve Bank of Dall. Research Dep't, Working Paper No. 0901, 2009),
available at http://www.dallasfed.org/research/papers/2009/wp0901.pdf (examining injury
and fatality rates in employment patterns of natives and immigrants and concluding that
immigrants work in more dangerous industries and occupations than do their native born
counterparts); Worker Abuse: Latino Workers in the South Face Rampant Abuse, S.
POVERTY L. CTR., http://www.spcenter.org/publications/under-siege-life-low-income-
latinos-southll-worker-abuse (last visited Jan. 15, 2012) (discussing the hazardous
working conditions immigrants face in the United States, and citing that overall, thirty
two percent of Latinos surveyed reported on-the-job injuries); RANDY CAPPS ET AL., URB.
INST., A PROFILE OF THE LoW-WAGE IMMIGRANT WORKFORCE 1 (2003), available at
http://www.urban.org/UploadedPDF/310880_lowwage-immig-wkfc.pdf (noting key
findings including that: (1) immigrants comprise 11 percent of all U.S. residents, but 14
percent of all workers and 20 percent of low-wage workers; and (2) immigrants' hourly
wages are lower on average than those of natives, and nearly half earn less than 200
percent of the minimum wage, as compared with one-third of native born workers); see
also Sarah H. Paoletti, Transnational Responses to Transnational Exploitation: A
Proposal for Bi-national Migrant Rights Clinics, 30 U. PA. J. INT'L L. 1171, 1171 (2009)
(noting that migrant workers are engaged in low-wage employment in all parts of the
world that is characterized as "dirty, dangerous, and degrading").

6. Pursuant to the Emergency Medical Treatment and Leave Act (EMTALA), all
hospitals receiving federal Medicare funds are required to provide emergency care to all
patients, regardless of immigration status. See 42 U.S.C. § 1395dd(B)(1)(A)-(B) (2011); see
also Brietta R. Clark, The Immigrant Health Care Narrative and What it Tells Us About
the U.S. Health Care System, 17 ANN. HEALTH L. 229, 238 (2008).

7. See 42 U.S.C. §§ 1395dd(c), (e)(3)(A); Condition of Participation: Discharge
Planning, 42 C.F.R. § 482.43 (2011).

8. Congress has also made a policy choice to exclude even lawful permanent residents
from Medicare benefits for five years. See Personal Responsibility and Work Opportunity
Reconciliation Act of 1996, 8 U.S.C. § 1601 (2011). Moreover, undocumented immigrants
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broader context of the privatization of immigration regulation and
increasing immigration enforcement by local actors, many public and
private hospitals take it on themselves to enforce the nation's
immigration laws by deporting desperately ill immigrants directly from
their hospital beds.9 In this new frontier of privatized immigration
enforcement, hospitals act unilaterally or in concert with private
transport companies to deport seriously ill or catastrophically injured
migrants.

When viewed from an immigration perspective, the undocumented
immigrant in need of medical care is often characterized as a
lawbreaker, and the hospital's private deportation is seen as returning
the migrant to the position he would have been in had he not broken the
law and entered the United States without permission. Viewed from a
healthcare perspective, the prevailing focus is on the unjust cost to the
hospital and taxpayer, with the migrant's claim to medical treatment
seemingly detached from the gritty reality that he was injured or
became ill while working in the host country. The immigrant is viewed
as an "outsider" who belongs in his home country and, instead,
unreasonably demands costly treatment abroad.

While the practice of medical repatriation, or the extrajudicial
deportation of seriously ill immigrants directly by hospitals, had been
largely unknown and undertheorized until recently, in the past few
years, a number of scholars have focused upon the legal and ethical
issues raised by this practice.' 0 However, medical repatriation has most
often been analyzed in isolation as an example of an anomalous

are precluded from purchasing health care insurance pursuant to the Patient Protection
and Affordable Care Act, 42 U.S.C. § 18081(a)(1) (2011).

9. This practice is most often termed either "medical repatriation," "hospital
repatriation," or "medical deportation." Although there are some patients that seek to be
repatriated to their native countries, my focus in this article is on the cases that involve
forced or coerced medical repatriations.

10. See, e.g., Lori A. Nessel, The Practice of Medical Repatriation: The Privatization of
Immigration Enforcement and Denial of Human Rights, 55 WAYNE L. REV. 1725 (2009)
(arguing that forced or coerced medical repatriations violate the immigrant's right to due
process and life and pose ethical dilemmas and concluding that reform of the United
States' immigration and health care regimes are essential); Caitlin O'Connell, Return to
Sender: Evaluating the Medical Repatriations of Uninsured Immigrants, 87 WASH. U. L.
REv. 1429, 1458-59 (2010) (arguing that medical repatriations jeopardize the repatriated
patient's health and expose the hospital to potential liability thus failing to benefit either
the hospital or the undocumented worker); Joseph Wolpin, Medical Repatriation of Alien
Patients, 37 J. L. MED. & ETHICS 152 (2009) (noting that immigration and Medicaid
reforms over the past decade have created a de facto regulatory framework in which
repatriation has become an attractive solution for hospitals faced with increasing costs of
uncompensated medical care for uninsured noncitizens and arguing for a regulatory
framework that would protect undocumented workers' rights).
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DISPOSABLE WORKERS

unlawful or unethical action undertaken by hospitals, rather than as a
predictable, if horrifying, extension of a legal regime that treats migrant
labor as disposable.

In this Article, I examine the relationship between the private
deportation of migrant workers by hospitals with broader themes of
globalization, undocumented labor migration, and increasing
privatization of immigration enforcement functions. I also examine the
practice of medical repatriation as an example of the broader need for a
human rights-based approach to migration and particularly to the
treatment of undocumented workers. I seek to explore the
interconnectedness between migration patterns that are based on the
demand in industrialized countries for workers to engage in low-paid,
hazardous work and the way in which the migrant workforce is
perceived as not being entitled to basic human rights protections. By
utilizing a human rights-based framework, I critique the practice of
medical repatriations. In contrasting the humanitarian aspects of the
United States' approach to protecting victims of human trafficking with
the punitive approach taken towards migrant laborers, I attempt to
deconstruct the widely held belief, as expressed in laws and policies,
that the United States or other countries that rely on migrant workers
owe nothing in return for the labor that is provided.

I. DEFINING THE SCOPE AND FREQUENCY OF MEDICAL REPATRIATIONS

Because the practice of medical repatriation takes place in the
shadows without any governmental regulation, it is impossible to know
exactly how many patients are unwillingly deported by U.S. hospitals."
However, for the past year, faculty and students at Seton Hall
University School of Law's Center for Social Justice have been
documenting attempted and actual cases of coerced or nonconsensual
deportations .by hospitals throughout the United States. The evidence
collected to date clearly establishes that medical repatriations are
occurring with alarming frequency in publicly and privately owned
hospitals across the United States.12 For example, there have been

11. In a New York Times series on medical repatriation, Deborah Sontag characterized
the practice as "little-known but apparently widespread" noting that "[m]edical
repatriations are happening with varying frequency, and varying degrees of patient
consent, from state to state and hospital to hospital. No government agency or advocacy
group keeps track of these cases, and it is difficult to quantify them." See Deborah Sontag,
Immigrants Facing Deportation By U.S. Hospitals, N.Y. TIMES, Aug. 3, 2008, at Al.

12. "Overall, the [Center for Social Justice], [New York Lawyers for the Public
Interest], [Border Action Network], and Law Offices of Chavez & De Le6n, P.A., have been
able to document more than 100 cases of extrajudicial forced or coerced medical
repatriation in the United States." Letter from Lori Nessel, Faculty Dir., Ctr. Soc. Justice
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reported cases of patients being unwillingly repatriated from hospitals
in New York,' 3 Michigan,14 New Jersey,15 Maryland,16 Arizona,17

Illinois,1 and Florida 9 to Mexico, Guatemala, Honduras, and other
countries.20

In some instances, hospitals exert undue pressure on families of
critically injured immigrants, threatening to remove their loved ones
from the country with or without their permission.21 Even in cases in
which the immigrant patient has long-standing ties to the United States
and might be eligible for lawful immigration status, hospitals have
threatened imminent removal and failed to advise as to the immigration
options available or the consequences of removal.22 In other cases, the
hospitals have acted without obtaining consent and against the wishes
of family members. For example, in one documented case, the hospital

et al., to Dr. Santiago Canton, Exec. Sec'y, Inter-Am. Comm'n on Human Rights (Feb. 2,
2011), available at http://law.shu.edu/ProgramsCenters/PubliclntGovServ/CSJ/upload/
SetonHallRequestfor_- HearingonMedicalRepatriation-fnl.pdf.

13. Nisha Agarwal & Liane Aronchick, A Matter of Life and Death: Advocates in New
York Respond to Medical Repatriation, 46 HARV. C.R.-C.L. L. REV. (forthcoming 2011),
available at http://harvardcrcl.org/wp-content/uploads/2011/02/AgarwalAronchick_Matter
ofLife.pdf (last visited Jan. 26, 2012).

14. See Case of Jose G., documented by the Ctr. for Soc. Justice (on file with author).
15. See Case of Enrique L., documented by the Ctr. for Soc. Justice (on file with

author).
16. See Case of Manuel L., documented by the Ctr. for Soc. Justice (on file with

author).
17. See Deborah Sontag, Getting Tough: Deported in a Coma, Saved Back in U.S., N.Y.

TIMES, Nov. 8, 2008, at Al (discussing the case of Antonio Torres).
18. See Colleen Mastony, For Patient, Time Runs Out, CHI. TRIB., Nov. 9, 2005,

http://articles.chicagotribune.com/2005-11-09/news/0511090305_1_nursing-long-term-care-
patient (discussing the case of Orlando Lopez).

19. See Nessel, supra note 10, at 1724-31(discussing the case of Luis Alberto Jimenez).
20. See, e.g., SETON HALL UNIv. SCH. L. CTR. FOR Soc. JUST. & N.Y. LAW. FOR PUB. INT.,

SUBMISSION TO THE UNITED NATIONS HUMAN RIGHTS COUNCIL AS PART OF ITS UNIVERSAL
PERIODIC REVIEW REGARDING THE EXTRAJUDICIAL INVOLUNTARY DEPORTATIONS OF
IMMIGRANT PATIENTS BY U.S. HOSPITALS, 1 2, 5, http://1ib.ohchr.org/HRBodies/
UPR/Documents/session9/US/SHUSLSetonHallUniversitySchool.pdf.

21. For example, a federally funded public hospital in Arizona repatriated a nineteen-
year-old gunshot victim to Mexico, immediately after surgery and against the wishes of
her family. She arrived in Mexico in poor condition and died the next day from septic
shock. See Case of Anonymous (on file with author) (name omitted for privacy).

22. Id. In this case, the young woman had resided in the United States since she was
one-year-old and had a close relative with lawful permanent resident status. Pursuant to
U.S. immigration law, she might have qualified for family-based immigration or
discretionary relief from removal. See, e.g., Immigration and Nationality Act, 8 U.S.C. §
1153(a) (2011) (providing for visas for particular family-based immigrants); 8 U.S.C.
1229(b) (allowing for the cancellation of removal and adjustment of status of certain
nonpermanent residents).
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acted against the family's wishes, flew a critically injured immigrant to
Guatemala, and left him on the tarmac. 23

While most of the forced or coerced repatriations involve patients
that lack lawful immigration status, lawful permanent residents have
also been subjected to this practice. For example, in one case, a
nineteen-year-old U.S. lawful permanent resident was critically injured
in a car accident in Arizona. Even though the young man was comatose
and had a severe infection, the hospital repatriated him to Mexico
because he had not been a lawful permanent resident for long enough to
qualify for Medicaid funding in Arizona. 24

The vast majority of these forced or coerced repatriations take place
quietly and privately without intervention from immigration authorities
or the courts. In the only known case that involved a legal challenge to
the practice, the hospital circumvented federal supremacy over
immigration matters and obtained an order authorizing forced
repatriation from a state court. 25 During the pendency of an appeal by
the guardian, and after the court-ordered briefing, the hospital forced
the brain-damaged migrant worker onto a private plane and flew him to
a hospital in Guatemala that could not treat brain injuries.26 Because
the hospital in Guatemala was unable to provide him the care he
needed, he was quickly discharged to the care of his elderly mother. He
now lives with her in a one-room hilltop house in a remote village,
where he is bedridden and suffers from frequent seizures. 27

Throughout numerous similar stories, common themes arise.
Immigrants who survive, or the family members of those who do not,
describe their loved ones being ushered out of hospitals through back

23. The hospital in Nevada transported a patient, who had been hit by a car and had
severe spinal injuries, to Guatemala against his family's wishes and without arranging for
transfer to another medical facility. An air ambulance took him to the Guatemala City
airport, where the patient's family met him on the tarmac and then transported him via
taxicab to a local hospital. He died shortly after his return. Case of Alberto D.,
documented by the Ctr. for Soc. Justice (on file with author).

24. Due to differences in state funding schemes, the young man's parents were able to
bring their son back for treatment in California. He returned from Mexico comatose and
with potentially fatal septic shock, but within eighteen days after being admitted to the
California hospital, he emerged from his coma, was transferred to a rehabilitation center
and ultimately discharged to his lawful permanent resident family in the U.S. Nessel,
supra note 10, at 1752-53.

25. See Nessel, supra note 10, at 1750-51; Lori A Nessel, Lori A Nessel on the Legality and Ethics
of Medical Repatriation, LEsNExIS EMERGING ISSUES L COMMUNIIY (Oct. 7, 2009, 10-28 AM),
httpJ/www.lesneims.com/communityemergingissues/blogemergingissueswmmentary/archivef200
9/10/07/lori-a-nessel-on-the-legality-and-ethics-of-medical-repatniation.aspx

26. See Sontag, supra note 11. See also Montejo v. Martin Mem'1 Med. Ctr., 874 So. 2d
654 (Fla. Dist. Ct. App. 2004).

27. See Sontag, supra note 11.
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doors meant for garbage, under the cover of darkness. In addition to the
accounts of hospitals deporting seriously ill or catastrophically injured
immigrants, hospitals are also increasingly refusing to treat immigrants
because of their immigration status and ineligibility for health care
benefits. For example, a hospital in Maryland went to court to have a
guardian appointed in order to override a family's wishes and to
disconnect the life-sustaining feeding tube of a Rwandan woman.28

Although the hospital denied that the woman's immigration status
played a role in the decision to disconnect the feeding tube, the guardian
remarked, in explaining to the six adult children why their wishes were
being overridden, that "feeding tubes are not a part of [Rwandan]
culture."29

The United States is not alone in treating migrants and their
families as expendable and in failing to provide basic life-sustaining
treatments to migrants. For example, immigration authorities in the
United Kingdom came under public scrutiny after deporting a
terminally ill woman who had resided in Wales for four years to Ghana,
notwithstanding that life-sustaining treatment would not be available
for her there.30 She died two months later.31 Although the act was
described in the media as "atrocious barbarism," the immigration
authorities maintained that the United Kingdom could not offer health
care to people with no legal rights to remain in Britain solely because
similar treatment would not be available in their own country. 32 Human
rights groups and the media have also exposed the United Kingdom's
failure to provide required vaccinations to immigrants, including
children, prior to deportation to regions that require such vaccinations
for entry.33

28. Deborah Sontag, Immigrant's Health Crisis Leaves Her Family on Sideline, N.Y.
TIMES, Mar. 4, 2011, at A13.

29. Id.
30. See Woman Deported to Ghana Despite Cancer Dies, TELEGRAPH (Mar. 20, 2008,

8:25 AM), http://www.telegraph.co.uk/news/uknews/1582270/Woman-deported-to-Ghana-
despite-cancer-dies.html. As the Archbishop of Wales remarked, a "civilized, wealthy
society" had turned "a sick woman out of her bed and put her on a plane . . . I believe her
death is on the conscience of this nation because we deported her when it was against
every humanitarian instinct to do so." Id.

31. Id.
32. Id.; see also Migrant Health: What Are Doctors' Leaders Doing?, 371 LANCET 178

(2008), available at http://www.thelancet.com/journals/lancet/article/PIIS0140-
6736(08)60111-7/fulltext (noting that other immigrants have also been denied medical
treatment and deported and stating that "[t]o stop treating patients in the knowledge that
they are being sent home to die is an unacceptable breach of the duties of any health
professional").

33. See The UK's Continued Shameful Neglect of Migrants' Health, 376 LANCET 1438
(2010), available at http://www.thelancet.com/journals/lancetlarticle/PIIS0140-
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DISPOSABLE WORKERS

Notwithstanding Canada's reputation for having a humanitarian-
based immigration regime, immigrants in Canada can be placed in
deportation proceedings if their health problems could "cause excessive
demand on health or social services." 34 Applications for permanent
residency are also often rejected for this reason. 5 For example, the
federal immigration agency rejected a permanent residency application
for a French family that had lived in Montreal for five years, alleging
that their eight-year-old daughter with cerebral palsy would be an
"excessive burden" on the state's social services. 36 Thankfully, after
media attention and public and political pressure, the federal and
provincial immigration agencies reached an agreement to allow the
family to remain in Canada as permanent residents.37

In another Canadian case arising in the province of New Brunswick,
a Korean family sought permanent residency after living and running a
business in Canada for over seven years. The family was placed in
deportation proceedings after the immigration service found that the
youngest son's epilepsy and autism might pose a burden on the state,
despite that the boy was home schooled and did not require expensive
medication, and that his hospital care costs over the past four years

6736(10)61975-7/fulltext (noting "[any country that purports to uphold human rights and
look after its vulnerable people has a duty to ensure that required prevention and
treatment is given to all").

34. Immigration and Refugee Protection Act, S.C. 2003, c. 27 sec. 38(1)(c) (Can.). Under
Canadian immigration law, "excessive demand" is defined as a demand on health or social
services for which the anticipated costs, "would likely exceed average Canadian per capita
health services and social services costs" over a period of five (or in certain circumstances
ten) consecutive years immediately following the most recent medical examination
required under the regulations; or "a demand on health services or social services that
would add to existing waiting lists and would increase the rate of mortality and morbidity
in Canada as a result of an inability to provide timely services to Canadian citizens or
permanent residents." Immigration and Refugee Protection Regulations, SOR12002-227
(Can.).

35. OFFICE OF THE AUDITOR GENERAL OF CAN., 2011 FALL REPORT, at 2.74 (2011),
available at http://www.oag-bvg.gc.ca/internet/English/parl_oag_201111_02_e_35934.html
("In 2010, [Citizenship and Immigration Canada] conducted more than 545,000 medical
examinations resulting in some 1,200 applicants [0.22 percent] being found inadmissible
for health reasons. Of those, less than 2 percent were considered a danger to public health
or safety [the others were denied due to excessive demand on health or social services].").

36. See Katherine Wilton, Desperate Barlagne Family Seeks Politicians' Help to Stay,
MONTREAL GAZETTE, Apr. 14, 2011. The family is seeking a stay to remain in Canada on
humanitarian grounds. Id.

37. See Family With Disabled Child Can Stay in Canada, CBCNEWS (Apr. 20, 2011,
8:41 AM), http://www.cbc.ca/news/canadalmontreal/story/2011/04/20/barlagne-family-
residency.html.
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not all immigrants who have lawful immigration status qualify for
Medicaid funding. Most notably, even lawful permanent residents are
not entitled to Medicaid for the first five years after obtaining this
status.'47 Second, because the deportations at issue here are being
carried out extrajudicially by private actors, rather than by federal
immigration authorities, there is no reason to trust that unscrupulous
hospitals or private transport companies would not still "dump" injured
immigrants back in their home countries, particularly if the costs of
ongoing treatment did not qualify for governmental reimbursement.148

Because lawful immigration status alone would not address the root
causes that fuel medical repatriations, the government must enact a
more humane health care system and take affirmative steps to ensure
that private actors do not violate human rights. A human rights
approach to addressing issues that are at the root of the exploitation of
immigrant labor-including medical repatriation-would necessitate a
broader examination of all of the interconnected factors that lead to
migration and make migrants vulnerable to human trafficking or
exploitation. 4 9 For example, if there were safer migration channels and

147. Pursuant to the Personal Responsibility and Work Opportunity Reconciliation Act of
1996 (PRWORA), lawful permanent residents are excluded from eligibility for most federal
public benefits, including Medicaid, for the first five years after obtaining permanent
residency. 8 U.S.C. § 1613 (2011). However, some individual states continue to provide
health benefits to immigrants that are considered to be "PRUCOL" (Permanently Residing
Under Color of Law). Clearly, injured migrants in those states would stand a much greater
chance of receiving ongoing medical care. See, e.g., CLAUDIA SCHLOSBERG, THE ACCESS
PROJECT & THE NAT'L HEALTH LAW PROGRAM, IMMIGRANT ACCESS TO HEALTH BENEFITS: A
RESOURCE MANUAL 11-12, 31 (1999-2000), http://www.accessproject.org/
downloads/ImmigrantLAccess.pdf (explaining that "many states that had programs in place
prior to the welfare law continued to fund them, and some have committed new funds to
cover additional initiatives . . . States with the most extensive coverage include California,
Washington, Hawaii, Connecticut, Massachusetts, Rhode Island, Minnesota, New Jersey,
New York, Pennsylvania, and Wisconsin'). The state of New York, for example, allows for
welfare benefits, including Medicaid, for PRUCOL persons. DEP'T OF HEALTH, CITIZENSHIP
AND ALIEN STATUS REQUIREMENTS FOR THE MEDICAID PROGRAM (Oct. -26, 2004),
http://www.health.state.ny.uslhealth-care/medicaid/publications/ docs/adm/04adm-7.pdf.

148. In fact, hospitals have forcibly repatriated even lawful permanent residents and
U.S. citizens with serious medical conditions. For example, see the case of Antonio Torres,
a nineteen-year-old legal immigrant who was forcibly repatriated to Mexico after injuries
from a car accident left him comatose and dependent on a ventilator. Sontag, supra note
17. In another example, an Arizona hospital unsuccessfully moved to transfer Elliott
Bustamante, a sick infant, to Mexico over the mother's opposition. The infant was an
American citizen born with Down's Syndrome. Id.

149. The myriad of factors that contribute to migration include: poverty, injustice,
persecution, armed conflict and lack of opportunities in the home country, as well as the
need for inexpensive labor in industrialized countries and the opportunity that migration
presents for workers to send remittances from the host country. See, e.g., The Root Causes

97



INDIANA JOURNAL OF GLOBAL LEGAL STUDIES 19:1

jobs with good working conditions, people would migrate with fewer
chances of exploitation, and they would be more likely to get decent and
safe jobs and reduce the likelihood that their human rights would be
violated.150

A human rights-based approach to migration would also entail a
reconceptualization of the inherent value and dignity of migrants and
migrant laborers, regardless of immigration status. Medical repatriation
is perhaps the most extreme example of a global perception that
migrant workers are disposable. But examples abound of situations
around the world in which migration and labor policies result in the
denial of migrant laborers' most fundamental human rights.15 1 For
example, when conflict erupted in Libya during the "Arab Spring," the
sub-Saharan migrant laborers who had been working in Libya before
the conflict remained trapped in hiding, waiting for someone to rescue
them. They camped out in substandard conditions, too fearful to move,
because they faced routine persecution from both the forces who were
aligned with former Libyan President Muammar Gaddafi and those
fighting to over throw him.152 Because Gaddafi had used African militia
to suppress and brutalize his opponents, all sub-Saharan migrants were
viewed by the rebels as potential pro-Gaddafi forces and were subjected
to physical abuse, torture, and killings. 153 At the same time, the pro-

of Migration, MD. CATH. CONF., http://www.mdcathcon.org/immigrationrootcauses (last
visited Jan. 25, 2012).

150. Rebecca Napier-Moore et al., Beyond Borders: Exploring Links Between Trafficking
and Migration 25 (Global Alliance Against Traffic in Women, Working Paper Series 2010),
http://www.gaatw.org/publications/WY'P -on_- Migration.pdf.

151. In the context of the European Union, Nathalie Peutz and Nicholas De Genova
note that the lack of a comprehensive migration policy (leading to clandestine migration
movements) combined with the EU's externalization of its borders (resulting in migrants
being labeled as "illegal" before they even cross EU borders), has led to the current
illegalized image of migration. According to Peutz and De Genova, the EU policy expects
migrants to nevertheless circulate through its territories and thus dedicates its resources
to the regulation of the "temporality-and thus the ultimate disposability-of migrant
labor." Nathalie Peutz & Nicholas De Genova, Introduction to THE DEPORTATION REGIME:

SOVEREIGNTY, SPACE, AND THE FREEDOM OF MOVEMENT, supra note 126, at 1, 12. The
authors rely on the "excessive and utterly avertable fatalities that occur routinely as
migrant bodies wash up on shores or perish in desert crossings" as proof that the
sovereign power to regulate and restrict human movement is actually "the imposition of a
power over life itself." Id. at 13.

152. David D. Kirkpatrick & Scott Sayare, Libyan War Traps Poor Immigrants at
Tripoli's Edge, N.Y. TIMES, Mar. 7, 2011, at Al.

153. See, e.g. David D. Kirkpatrick, Libyans Turn Wrath on Dark-Skinned Migrants,
N.Y. TIMES (Sept. 4, 2011), http://www.nytimes.com/2011/09/05/world/africa/
05migrants.html?pagewanted=all (documenting that many Libyans were turning their
wrath against sub-Saharan African migrants, imprisoning hundreds for the crime of
fighting as missionaries for Gaddafi, absent any evidence other than the color of their
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Gaddafi forces saw the sub-Saharan migrants as easy prey to beat and
rob. Most troubling is that no country made any efforts to rescue these
refugees, reinforcing the notion that migrant laborers are disposable or
expendable and that there are no human rights obligations owed in
return for their labor. The host country, while benefitting from all the
migrant labor in peaceful times, devalues migrant labor in times of
political or economic turmoil and leaves them in peril.

Other countries are routinely criticized for their systematic
mistreatment of migrant laborers. For example, the Dominican Republic
is notorious for its mistreatment of Haitian laborers:

"We do all the work, but we have no rights," said Victor
Beltran, one of about 150 Haitian immigrants, most of
them barefoot and dressed in rags, who had taken refuge
in a rickety old barn. "We do all the work, but our
children cannot go to school. We do all the work, but our
women cannot go to the hospital." "We do all the work,"
he said, "but we have to stay hidden in the shadows."154

But increasingly, other relatively "immigrant-friendly" countries,
including the United States, are taking the same inhumane approach to
migrants. Furthermore, the immigration regime in the United States is
fraught with inconsistencies. For example, as noted above, there is a
greater willingness to protect victims of human trafficking than to
protect undocumented migrants that are catastrophically injured at
work and in need of medical care. In many cases, the distinction
between trafficking victims and desperate migrants in search of work is
an artificial one. As illustrated by the recent exodus of migrants from
Libya to Lampedusa Island off of Italy, migrants that are being pushed
back by sea are often returned to their traffickers.155

skin); Double Tragedy for sub-Saharan Africans, FIDH (June 29, 2011),
http://www.fidh.org/Double-tragedy-for-Sub-Saharan,9840 ("[t]he evidence gathered by the
FIDH mission points to widespread and systematic abuses and racially motivated violence
targeting Sub-Saharan Africans in Eastern Libya.").

154. Ginger Thompson, Immigrant Laborers from Haiti are Paid With Abuse in the
Dominican Republic, N.Y. TIMES, Nov. 20, 2005, http://www.nytimes.com/2005/11/20/
internationallamericas/20dominican.html.

155. See Pushbacks to Libya, EUR. COUNCIL ON REFUGEES & EXILES (May 20, 2010),
http://www.ecre.org/topics/areas-of-work/access-to-europe/88-pushbacks-to-libya.html;
Memorandum of Understanding Between Italy and Libyan NTC, MIGRANTS AT SEA BLOG
(June 20, 2011, 2:11 P.M.), http://migrantsatsea.wordpress.com/2011/06/20/memorandum-of-
understanding-between-italy-and-libyan-nct/; Italy Signs Migration Agreement with Libyan
Rebels, TIMESOFMALTA.coM (June 20, 2011, 12:35 P.M.), http://www.timesofmalta.com/
articles/view/20110620/locallitaly-signs-migration-agreement-with-libyan-rebels.371604
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As pointed out by the U.N. Special Rapporteur on Migrants Rights
after his visit to the United States in 2007, "the United States lacks a
clear, consistent, long-term strategy to improve respect for the human
rights of migrants."156 The Special Rapporteur concluded that,
"[a]lthough there are national laws prohibiting discrimination, there is
no national legislative and policy framework implementing protection
for the human rights of migrants against which the federal and local
programmes and strategies can be evaluated to assess to what extent
the authorities are respecting the human rights of migrants." 57

Because the United States has not implemented a comprehensive
and coordinated national policy based on clear international obligations,
it is not adhering "to its international obligations to make the human
rights of the more than 37.5 million migrants living in the country a
national priority." 58 As specified by the Special Rapporteur, there
should be a federal agency that is charged solely with protecting the
human rights of migrants. Such a national body would truly represent
the voices and concerns of the migrant population and could address
underlying causes of migration and the human rights concerns of
migrants within the United States. 59

One way that the United States could promote this type of cohesive
policy toward migrant workers is to ratify the International Convention
on the Protection of the Rights of All Migrant Workers and Members of
their Families (Migrant Worker Convention).160 However, while the
Migrant Worker Convention is considered to be one of the nine core
U.N. Conventions, very few states have ratified it and those that have
done so tend to be the migrant-sending, rather than migrant-receiving
ones.161

The primary objective of the Migrant Worker Convention is
straightforward: to protect migrant workers and their families from

156. Promotion and Protection Report, supra note 47, at 2.
157. Id.
158. Id. at 3. Such a national policy should recognize that, with the exception of certain

rights relating to political participation, migrants are entitled to enjoy nearly all the same
human rights protections as citizens, including an emphasis on meeting the needs of the
most vulnerable groups. Id.

159. Id.
160. United Nations International Convention on the Protection of the Rights of All

Migrant Workers and Members of Their Families, Dec. 18, 1990, 2220 U.N.T.S. 93
[hereinafter Migrant Workers Convention].

161. Lori A. Nessel, Human Dignity or State Sovereignty?: The Roadblocks to Full
Realization of the UN International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families, in RESEARCH HANDBOOK ON MIGRATION
AND INTERNATIONAL LAw (V. Chetail ed., forthcoming 2012).
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exploitation and violation of their human rights.162 While there are a
number of international human rights treaties and conventions that
cover migrant workers in particular contexts, the Migrant Worker
Convention is the only one that addresses migrant workers and their
families as a particular group in need of protection.16 3 The Migrant
Worker Convention offers a multitiered set of rights depending on the
circumstance of the migrant worker or family member. First, it sets
forth a core set of fundamental human rights that are applicable to all
migrant workers and members of their families, regardless of
immigration status.164 Next, it provides for a more robust set of rights
that is only applicable to migrant workers and members of their
families with lawful immigration status in the receiving nation. 65

Finally, it provides specific rights for particular groups of migrant
workers, such as frontier workers, seasonal workers, project-tied
workers, or self-employed workers. 66 In addition to the groupings of
rights, the Migrant Worker Convention also provides broad
antidiscrimination provisions and a section aimed at promoting "sound,
equitable, humane and lawful conditions" related to international
migration. 167

While ratification of the Migrant Worker Convention would provide
a more holistic approach to analyzing the duties owed to migrant
workers, the Convention prioritizes the state's right to control its
borders over its duty to protect the human rights of undocumented
migrants. 68 Unfortunately, then, in cases involving medical

162. Migrant Worker Convention, Dec. 18, 1990, 2220 U.N.T.S. 93, pmbl. (affirming the
vulnerability and lack of sufficient existing human rights protections for migrant workers
and their families and asserting, "the need to bring about the international protection of
the rights of all migrant workers and members of their families, reaffirming and
establishing basic norms in a comprehensive convention which could be applied
universally").

163. See, e.g., Antoine P~coud & Paul de Guchteneire, Migration, Human Rights and the
United Nations: An Investigation Into the Obstacles to the UN Convention on Migrants
Workers' Rights, 24 WINDSOR Y.B. AcCESS JUST. 241, 241-42 (2006) ("It represents the
most comprehensive international treaty protecting migrants' rights . . .

164. See Migrant Workers Convention, supra note 160, at arts. 8-35.
165. Id. at arts. 36-56.
166. Id. at arts. 57-63.
167. Id. at arts. 64-71.
168. For example, Article 35 of the Migrant Worker Convention states "[n]othing in the

present part of the Convention shall be interpreted as implying the regularization of the
situation of migrant workers or members of their families who are non-documented or in
an irregular situation or any right to such regularization of their situation." See also
Article 68 stating "[s]tate parties, including States of transit, shall collaborate with a view
to preventing and eliminating illegal or clandestine movements and employment of
migrant workers in an irregular situation."
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repatriation of undocumented migrants, the Migrant Worker
Convention might not actually protect the injured worker. 69

In the instance of forced or coerced medical repatriations, the
migrants at risk tend to be largely from Mexico and Central America.
This suggests that a bilateral or regional approach might be worth
exploring as efforts that focus on improving wages and working
conditions in the home country will likely reduce migration. 170 For
years, economists have maintained that the best long-term strategy for
reducing migration is the improvement of economic opportunities in the
sending countries.171 Similarly, a bilateral or regional approach that
focuses on improving health care in Mexico and Central America would
help to alleviate the need for injured migrants to receive services in the
United States.

Unfortunately, bilateral solutions to migration have been unusual
for a number of reasons. First, immigration regulation is seen as a
domestic matter and a foundational principle of international law is
deference to state sovereignty over domestic matters. Second, migrant-
receiving and migrant-sending countries often have inconsistent
interests when migration is at issue. Third, migration flow between
contiguous territories tends to be one-way so migration negotiations are
not carried out on a level playing field. Fourth, domestic migration
policy tends to be quite complex.172

CONCLUSION

Approaching migration from a human rights framework is essential
to establishing a set of reliable and consistent principles with which to
address issues affecting migrant laborers, including medical

169. Nessel, supra note 161. But see Beth Lyon, The Unsigned United Nations Migrant
Worker Rights Convention: An Overlooked Opportunity To Change The "Brown Collar"
Migration Paradigm, 42 N.Y.U. J. INT'L L. & POL. 389 (2010) (arguing that, despite its
shortcomings, ratification of the Migrant Workers Convention would nevertheless inject
much-needed human rights discourse into the dialogue on migrant labor rights issues).

170. For example, recent studies suggest that the fewer Mexicans are migrating to the
United States due to both improved conditions in Mexico and the worsening economy in
the United States. See Damien Cave, Better Lives for Mexicans Cut Allure of Going North,
N.Y. TIMES, July 6, 2011, http://www.nytimes.com/interactive/2011/07/06/world/americas/
immigration.html; Julia Preston, Mexican Data Show Migration to U.S. in Decline, N.Y.
TIMES, May 14, 2009, at Al.

171. See Marc R. Rosenblum, Migration Pol'y Inst., Obstacles and Opportunities for
Regional Cooperation: The US-Mexico Case (2011), http://www.migrationpolicy.org/pubs/
USMexico-cooperation.pdf.

172. Id. (identifying these as four key challenges to bilateral migration accords,
providing a historical overview of U.S.-Mexico migration, and concluding that U.S.-Mexico
cooperation on migration is difficult but not impossible).
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repatriation. Looking to human rights laws and norms provides a way
to hold the state accountable for inhumane practices such as medical
repatriation and for analyzing the reciprocal duties that are owed to
migrant laborers.




