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LA W AND THE EMOTIONS

from ruminating about the trigger event and, at best, will assuage any negative feelings
we have resulting from it (of course, such events may reduce positive emotions as
well). 123 We should recognize-but apparently we do not-that events do not take
place in a vacuum; despite traumatic or joyous experiences, life demands that we
involve ourselves in, and attend to, other considerations. At times, when predictors'
attention is drawn to such surrounding events-for instance, by making a list of
activities they plan to do during the day after the predicted event-prediction errors are124.. .

attenuated. Usually, though, we fail to consider such events in predicting our
reactions, focusing instead on the trigger and predicting that the resulting emotional
reaction will be stable. That is, importantly, errors may stem from "evaluating an entire
extended outcome by evaluating the transition to it. For example, the mistake that most
people make in predicting the well-being of paraplegics may reflect their use of the
tragic event of becoming a paraplegic as a proxy in evaluating the long-term state of
being a paraplegic."' 125 These factors help explain, for instance, the overprediction of
stress and depression of older bereaved spouses described above; those making
predictions do not take into account the positive effect that social support networks,

remarriage, 127 various coping strategies, 12 or learning new skills 1
2
9 might have.

Not only do people fail to consider outside events that either distract them from, or
ameliorate, their emotional experience, but people also fail to consider the likelihood. . .. .130

that they will rationalize or cope with negative events. The tendency to rationalize or
transform such events has long been documented, under various guises;13 ' the
important point is that people seem to possess-but not remember that they do-what
some have called a "psychological immune system-a system of cognitive mechanisms

123. Gilbert et al., supra note 60, at 122-23.
124. E.g., Wilson et al., supra note 40.
125. Daniel Kahneman et al., Back to Bentham? Explorations of Experienced Utility,

112 Q.J. ECON. 375, 396 (1997) (first emphasis added).
126. E.g., Alicia Duran et al., Social Support, Perceived Stress, and Depression

Following the Death of a Spouse in Later Life, in OLDER BEREAVED SpousEs: RESEARCH WITH
PRAC'ICAL APPLICATIONS 69 (Dale A. Lund ed., 1989).

127. Danielle S. Schneider et al., Dating and Remarriage over the First Two Years of
Widowhood, 8 ANNALS OF CUNICAL PSYCHTATRY 51 (1996) (suggesting that dating and
remarriage are common and appear to be highly adaptive behaviors among the recently
bereaved); Margaret Gentry & Arthur D. Shulman, Remarriage as a Coping Response for
Widowhood, 3 PSYCHOL. & AGING 191 (1988) (suggesting that remarried widows reported fewer
concerns than they had after spouses' deaths).

128. E.g., Kathleen A. Gass, Appraisal, Coping, and Resources: Markers Associated
with the Health ofAged Widows and Widowers, in OLDER BEREAVED SpousEs: RESEARCH WITH

PRACTICAL APPLICATIONS 79, 91 (Dale A. Lund ed., 1989).
129. E.g., Dale A. Lund et al., Competencies, Tasks of Daily Living, andAdjustments to

Spousal Bereavement in Later Life, in OLDER BEREAVED SPOUsES: RESEARCH WrTH PRACTICAL

APPLICATIONS135, 150 (Dale A. Lund ed., 1989).
130. Gilbert et al., supra note 60, at 124.
131. E.g., Gilbert et al., supra note 40, at 619 ("Ego defense, rationalization, dissonance

reduction, motivated reasoning, positive illusions, self-serving attribution, self-deception, self-
enhancement, self-affirmation, and self-justification are just some of the terms that psychologists
have used to describe the various strategies, mechanisms, tactics, and maneuvers of the
psychological immune system.").
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that transforms our mental representation of negative events so that they give rise to
more positive emotions."'

32

In summary, by failing to take into account the workings of our "psychological
immune system," by neglecting events surrounding that which we are predicting about,
by misconstruing the predicted event, and by focusing too much on specific factors of
those events, we tend to overestimate the intensity and the duration of future negative
emotions. 133 As discussed below, such errors have consequences for aspects of the
legal system.

2. Teleology

But there is an additional, more nebulous issue of why individuals are susceptible to
these prediction errors. That is, are such inaccuracies functional in some adaptive
sense?' 34 Scholars debate the adaptive nature and significance of emotions
generally; 135 whether it is adaptive not to be wholly "in touch" with one's emotions-
to the extent that predictive inaccuracies occur-is similarly unclear.' 36

For instance, prediction errors such as the over estimation of future negative
emotion may be functional because they prompt certain adaptive short-term behavior.
Predicting a severe emotional reaction to weight gain or to poor performance on a test
might lead a person to avoid the fattening snack food or the late-night party that might
lead to that negative experience, even where postevent emotion might not have been as
severe as predicted. Similarly, because of the pleasure derived from anticipating
positive emotional experiences, overpredicting the enjoyment of a future positive event
may yield greater utility before the event occurs.137

132. Gilbert et al., supra note 60, at 124 (emphasis in original). In one sense it is
unsurprising that we neglect such tendencies, as a conscious effort to mitigate negative emotions
reduces the likelihood of that effort being successful. E.g., Gilbert et al., supra note 40, at 634
("[A]cute awareness of one's immune system may have the paradoxical effect of suppressing
it.").

133. Recent evidence suggests that there may also be genetic factors that reduce the
impact of, or perhaps individuals' susceptibility to, negative events. Avshalom Caspi et al.,
Influence of Life Stress on Depression: Moderation by a Polymorphism in the 5-HTT Gene, 301
SCIENCE 386 (2003).

134. See Wilson & Gilbert, supra note 40, at 399-401 (discussing the functional aspects
of prediction errors). Commentators are increasingly noting the relevance of evolutionary theory
to legal topics. See Bailey Kuklin, Evolution, Politics and Law, 38 VAL. U. L. REv. 1129
(2004); Erin Ann O'Hara, Apology and Thick Trust: What Spouse Abusers and Negligent
Doctors Might Have in Common, 79 Cm-KENT L. REv. 1055 (2004); Owen D. Jones,
Evolutionary Analysis in Law: Some Objections Considered, 67 BROOK. L. REv. 207 (2001);
Jones, supra note 27; Owen D. Jones, Evolutionary Analysis in Law: An Introduction and
Application to Child Abuse, 75 N.C. L. REv. 1117 (1997).

135. See, e.g., Toni M. Massaro, Show (Some) Emotions, in THE PASSIONS OF LAw 80,
83 & n.21 (Susan A. Bandes ed., 1999) (citing sources). For a good discussion of the adaptive
nature of integrated emotion and cognition, see Gray, supra note 38.

136. E.g., Gilbert et al., supra note 60, at 137 (noting issue of adaptive utility of such
errors).

137. Wilson & Gilbert, supra note 40, at 399. Of course, postevent disappointment may

balance or even outweigh that enjoyment.
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However, as Wilson and Gilbert point out, short-term behavior is less likely to be
influenced when the future event is one over which the individual has little or no
control. Just as overpredicting enjoyment creates "unwarranted" utility, overpredicting
a negative emotional experience that results from an uncontrollable event can cause
unwarranted anxiety. Other than the possibility of less displeasure after the event, it is
not clear that such overprediction or exaggeration is functional.' 38 And even in the
situation of an exam, a diet, or some other controllable event, it would seem more
beneficial for people to have accurate ideas of the pleasure or displeasure to be
derived. Further, as discussed in Part II.A below, accurate knowledge of what will
make someone happy (of one's own endogenous preferences) is not only essential for
leading a happy life, but is fundamental to theories of what it means to do so, and of
what role the state should have in encouraging (or even forcing) people to do what is
good for them.

Few data exist that address the adaptive significance of such affective prediction
errors. t 39 Thus, until the relevant research is conducted, the teleological "why" must
remain "an open question."'

140

C. Caveats

A substantial body of empirical research now demonstrates people's tendency to
inaccurately predict future affective experiences. As with many bodies of research,
however, there are caveats in its application, and there is further research that should
be conducted. Although none of the caveats I discuss below is fatal to the practical
application of affective forecasting research, each poses an issue that may need to be
addressed as calls for such application increase.

1. Self-Report Biases

One criticism sometimes levied against social science research in the laboratory is
its dependence on subjects' self-reports for data.'41 Such criticism is likely less tenable
in the context of affective forecasting research, however, even though many emotion
studies (including ones of affective forecasting) make use of self-report data. This is so

138. See id. at 400.
139. See id.
140. Id. (noting that the adaptive utility of such errors is "an open question"); Gilbert et

al., supra note 60, at 137 (noting intuition that improving accuracy would be beneficial, but also
noting possibility that "when the errors we study in isolation are embedded in the complex web
of ordinary events, they may serve some larger purpose of which we are unaware").

141. Margaret S. Stockdale & Maureen O'Connor, The Relationship Between Prior
Sexual Abuse and Reactions to Sexual Harassment, 8 PsYCHOL. PUB. POL'Y & L. 64, 80 (2002)
(noting concerns over self-report biases in empirical research); David Hemenway et al.,
Firearms and Community Feelings of Safety, 86 J. Cium. L. & CRIMINOLOGY 121, 123-24
(1995) ("ISlelf-report data may be subject to inaccuracies because of social desirability
responses, recall bias, intentional distortions or noncandid responses."); Linda Hamilton
Krieger, The Content of Our Categories: A Cognitive Bias Approach to Discrimination and
Equal Employment Opportunity, 47 STAN. L. REv. 1161, 1214 & n.241 (1995) (citing
experiments acknowledging and addressing issue of self-report biases).
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for both logical and methodological reasons. First, "social desirability responses"' 14 2 or
other simulated positive responses are probably absent in these studies, as it is unclear
what social utility might be derived from a subject's admission that she feels less
positive than she had predicted-that she was wrong about her own emotions. 143

Second, more objectively, self-reports of general emotions are found to have good
statistical reliability and correlate well with more specific or multi-item inventories.144

Third, in an innovative methodological twist to one of the affective forecasting
studies (the simulated dating game), Wilson and colleagues included a behavioral• 145

check on subjects' self-reported data. Again, forecasters were asked to predict how
they would feel if they were not chosen by the hypothetical dating partner. But they
were also told of a (fictitious) pilot study organized by the University's "Experimental
Review Committee" designed "to ensure that participants left psychology studies in the
same frame of mind as when they first arrived."' 146 Forecasters were asked to select the
dosage of a mood-enhancing drug they would take if they found out that they were not
chosen for a date; similarly, "experiencers" were given the oportunity to select a drug• ~~~ , 4

dosage after they learned of the potential partner's decision. Consistent with the self-
report data, those subjects asked to forecast the dosage they would take upon rejection
chose a significantly higher dosage than those who actually experienced a rejection.148

This behavioral measure corroborated psychological responses, lending further
credence to the self-report data.

2. Predicting One's Own Versus Others' Experiences

Many, but not all, of the numerous studies demonstrating errors in affective
forecasting rely on "between-subjects" designs (comparing the predictions of one
group of subjects to the reported experiences of another group) rather than "within-
subjects" designs (comparing the predictions and experiences of the same group of
people). 149 To this extent, researchers were arguably comparing different things,
potentially casting doubt on the studies' results. IC

There are a number of responses to this criticism, however. First, of course, not all
studies are designed as between-subjects. Some do request the same subjects to both
predict and react to particular events,'15 and these studies' findings are wholly
consistent with the results of the between-subjects studies. Second, even in between-

142. Hemenway et al., supra note 141, at 123.
143. E.g., Wilson & Gilbert, supra note 40, at 352.
144. See id.
145. See Wilson et al., supra note 91, at 343.
146. Id. at 348. In fact, no such study existed. Id.
147. The "drug" was in fact a vitamin C pill, and the researchers did not actually allow

any participant to take a pill. Id. at 349.
148. Id.
149. See Wilson & Gilbert, supra note 40, at 363-64.
150. Frederick & Loewenstein, supra note 77, at 310 (suggesting that between-subjects

or "[clross-sectional ... studies suffer from the difficulty of matching the exposed and
nonexposed subgroups") (emphasis in original).

151. E.g., Wilson et al., supra note 40, at 826-29 (Study 3); Kahneman & Snell, supra
note 81.
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subjects studies, "predictors" and "experiencers" are randomly assigned to each group,
avoiding potential confounds associated with membership in one condition or the
other. Third, not only are the results of between- and within-subject studies consistent,
but the data from between-subject studies themselves are internally consistent; that is,
the studies all demonstrate people's mispredictions of future emotional states.152

Fourth, as a methodological matter, it is possible that forecasts made shortly before
experiences may in fact inappropriately "contaminate" either subjects' actual
experience or their report of that experience.'5 3 Some data suggest that this is not such
a danger, such as Mellers' and colleagues' findings that women mispredicted their
emotional reactions even ten minutes before finding out results of a pregnancy test.154

In any event, a between-subject design avoids such potential contamination.
Finally, given other human biases it may be that predicting another person's

emotional experience is in fact similar to predicting one's own. In other contexts, such
as making judgments about the thoughts, behaviors, or attitudes of others, people can
be subject to a "false consensus effect," in which they over estimate the concordance of
others' beliefs with their own.155 To that extent, ostensibly forecasting about someone
else may in fact be more similar than expected to forecasting about oneself. The
forecaster's thought, perhaps, is something along the lines of, "The person
experiencing this emotion would feel as I think I would, because that is how it makes
sense to feel."' 156 Recent evidence suggests that this might be the case: in an

152. Of course, it is conceivable that the studies all turn out similarly because they all
have the same "defect" of between-subject design. It seems more likely, however, that any
putative methodological confounds introduced by such designs would lead to more divergent
results across the large body of research that has been conducted.

153. Cf Wilson & Gilbert, supra note 40, at 364.
154. See Mellers & McGraw, supra note 98, at 211, 213.
155. Donald C. Langevoort, Ego, Human Behavior, andLaw, 81 VA. L. REv. 853,859

(1995) (The false consensus effect is "the belief that others share one's own attitudes and
behaviors to a greater extent than they really do."); e.g., Leandre R. Fabrigar & Jon A. Krasnick,
Attitude Importance and the False Consensus Effect, 21 PERSONALrrY & SOC. PSYCHOL. BULL.
468 (1995) (demonstrating effect in context of attitudes and identifying potential mechanisms
for the effect); Sandy Wolfson, Students' Estimates of the Prevalence of Drug Use: Evidence for
a False-Consensus Effect, 14 PSYCHOL. ADDICTIVEBEHAVS. 295 (2000) (noting overestimates
by college-age drug users of degree of other students' drug use); see generally Mark D. Alicke
& Edward Largo, The Role of the Self in the False Consensus Effect, 31 J. EXPREMENTAL SOC.
PSYCHOL. 28, 28-29 (1995) (discussing background of false consensus effect); Gary Marks &
Norman Miller, Ten Years of Research on the False Consensus Effect: An Empirical and
Theoretical Review, 102 PSYCHOL. BuLL. 72 (1987).

156. Cf Sabini et al., supra note 40, at 228 ("[OJur participants did use themselves as a
guide to others' emotions; indeed they overused themselves."). This relates to commentators'
notion of "multiple selves"--that is, although an individual's prediction at Time, of her
emotions at Time2 are, intuitively, by and for the same person, there is also a sense in which she
is a qualitatively different person at Time2, and in that sense she is predicting about another
person. For comments about this sense of different selves, see, for example, Carl H. Coleman,
Procreative Liberty and Contemporaneous Choice: An Inalienable Rights Approach to Frozen
Embryo Disputes, 84 MINN. L. REV. 55, 92 (1999) (raising issue of "which phase of an
individual's evolving personality has priority when her wishes [at Time] differ from those [at
TimeJ]") (emphasis in original); Kahneman, supra note 55, at 120 ("The history of an individual
through time can be described as a succession of separate selves, which may have incompatible
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investigation of the endowment effect, researchers found that study participants
underestimated the magnitude of the effect. 157 In a series of experiments they
demonstrated that such errors were due to "egocentric empathy gaps," in which
participants' perceptions of how others valued the property to be bought or sold was

driven by their own valuation.
158

In sum, although the between-subject methodology, when used, may provide a
potential source of criticism for the affective forecasting research, the criticism is likely
not serious and certainly not fatal.

3. Individual Differences

A final interesting area to be developed in the context of affective forecasting
research is that of individual differences. 9That is, research demonstrates that, overall,
people inaccurately predict future emotional states, but differences in forecasting
accuracy may exist among identifiable groups (e.g., men vs. women, older people vs.
younger, more vs. less intelligent).

Indeed, individual differences may exist in a number of contexts. First, there may be

differences in susceptibility to the stress of negative events in the first place, and in the
ability to cope with such events after they occur. As alluded to earlier, there are
apparently genetic factors that predispose individuals to such stress as well.1  Second,
a moment's reflection suggests that people differ in the actual experience of emotion,. .. .. 161

and substantial evidence supports that intuition. Third, there seem to be identifiable

preferences .... Which of these selves should be granted authority... ?"); Kronman, supra note

30, at 781 (discussing individuals' attempts "to empathize with the selves we once were").
157. Leaf D. Van Boven et al., Egocentric Empathy Gaps Between Owners and Buyers:

Misperceptions of the Endowment Effect, 79 J. PERSONALITY & SOC. PSYCHOL. 66, 68, 74
(2000). The endowment effect refers to the "established [concept] that owners value things more
than buyers do simply because they own them." Id. at 66 (citing Daniel Kahneman et al.,

Experimental Tests of the Endowment Effect and the Coase Theorem, 98 J. POL. EcON. 1325
(1990)).

158. Id. at 66.
159. See, e.g., Blumenthal, supra note 28, at 87-88 (noting lack of research on

individual differences in affective forecasting); Neal Feigenson, "Another Thing Needful":

Exploring Emotions in Law, 18 CONST. COMM. 445, 460 (2001) (noting the importance of

examining individual differences in the phenomenology of emotion) (reviewing THE PASSIONS
OF LAW, supra note 31).

160. See Caspi et al., supra note 133, at 386.
161. Notable in this area is the work of Carol Gohm and colleagues. Carol L. Gohm,

Mood Regulation and Emotional Intelligence: Individual Differences, 84 J. PERSONALITY &
SOC. PSYCHOL. 594 (2003) (identifying a "type" of emotional experiencer who was more
reactive to emotional experiences than others); Carol L. Gohm & Gerald L. Clore, Affect as

Information: An Individual-Differences Approach, in THE WISDOM IN FEELING, supra note 28, at

89 (2002) [hereinafter Affect as Information]; Carol L. Gohm & Gerald L. Clore, Four Latent
Traits of Emotional Experience and Their Involvement in Well-Being, Coping, and Attributional

Style, 16 COGNrrION & EMOTION 495 (2002) (identifying four traits distinguishing individuals'
experience of emotions); Carol L. Gohm & Gerald L. Clore, Individual Differences in

Emotional Experience: Mapping Available Scales to Processes, 26 PERSONALITY & SOC.
PSYCHOL. BuLL. 679 (2000) (identifying similar structure of individual differences in emotional
experience); see also, e.g., Lisa Feldman Barrett, Discrete Emotions or Dimensions? The Role

of Valence Focus and Arousal Focus, 12 COGNITION & EMOTION 579 (1998); Susan Nolen-
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differences across some groups in forecasting accuracy: some preliminary data seem to
show that older individuals know that a return to an emotional baseline occurs
relatively quickly.162 Other recent data suggest that forecasting errors are stronger in•163 . ...

men than in women. Finally, individual differences in the construct of emotional
intelligence164 might be relevant. Some data indicate that people reporting higher
emotional intelligence (though not necessarily people scoring higher on emotional
intelligence inventories) were more likely to engage in helpful coping behaviors in
response to stressors.16 5 To the extent that emotional intelligence reflects the accurate
identification, processing, and expression of people's emotions, those more
"emotionally intelligent" may be more accurate at predicting such emotional
experiences.

Tension between applying aggregate and individual data recurs in the legal system,
so in a sense this issue is nothing new. Moreover, it is not immediately obvious what
the practical implications of such individual differences might be. I return briefly to
this question in Part II.C. l infra.

II. IMPLICATIONS OF INACCURATE AFFECTIVE FORECASTING FOR THE LEGAL SYSTEM

In the Introduction, I suggested somewhat broadly that an inability to accurately
predict future feelings had important ramifications for policy debates and for certain
aspects of the legal system. I address the broader policy questions in Part III, turning
here to specific aspects of the legal system that may be affected by a violation of the
standard assumptions that people can forecast well how they, or others, will feel. Parts
II.A and II.B describe some of these aspects, both in and out of the courtroom; in Part
II.C, I nevertheless note certain caveats in the immediate and wholesale application of
the affective forecasting research to these areas.

Hoeksema & Cheryl L. Rusting, Gender Differences in Well-Being, in WELL-BEING, supra note
54, at 330; Kathy A. Winter & Nicholas A. Kuiper, Individual Differences in the Experience of
Emotions, 17 CLINICAL PSYCHOL. REv. 791 (1997) (examining the relationship between
personality characteristics and individuals' experience of emotions). Cf Rachel F. Moran, Fear
Unbound: A Reply to Professor Sunstein, 42 WASHBURN U. 1, 10 (2002) ("Individual
differences in the expression of feelings like fear and distress can be observed at an early age
and remain fairly constant throughout a person's lifetime.") (citing Jerome Kagan & Nancy
Snidman, Temperamental Factors in Human Development, 46 AM. PSYCHOL. 856 (1991)).

162. See Wilson & Gilbert, supra note 40, at 397-98.
163. Wilson et al., supra note 91, at 349.
164. Peter Salovey & John D. Mayer, Emotional Intelligence, 9 IMAGINATION

COGNITION & PERSONALITY 185 (1990); see also DANIEL GOLEMAN, EMOTIONAL INTELLIGENCE

(1995).
165. Gohm & Clore, Affect as Information, supra note 161, at 100.
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A. Applications Inside the Courtroom

1. Civil Damage Awards

a. Implications for Civil Damage Awards

An inability to accurately predict future emotional states implicates a fundamental
aspect of the civil jury system-the assessment of damage awards for noneconomic
losses. 166 Such losses typically encompass various categories of "emotional
distress,"'

1
67 defined most broadly as "any highly unpleasant mental reaction such as

extreme grief, shame, humiliation, embarrassment, anger, disappointment, worry, and
nausea, ,168 but more generally seen as including "pain and suffering,' ' 169 "mental
anguish,"' 170 or "loss of [or "lost"] enjoyment of life."'1 71

Of course, damage awards for such losses are designed to compensate the victim of
a tortious injury for the harm experienced, with the goal of placing her in a position
equivalent to that before the tort occurred. 172 Although this functions retrospectively,
prospective damages may also be awarded in order to compensate a tort victim for the
distress she is reasonably anticipated to suffer in the future. 173

166. See RESTATEMENT (SECOND) OF TORTS: DAMAGES § 910 (1979) ("One injured by
the tort of another is entitled to recover damages from the other for all harm, past, present and
prospective, legally caused by the tort.").

167. Id. § 905(b) ("Compensatory damages that may be awarded without proof of
pecuniary loss include compensation... for emotional distress.").

168. Lottinger v. Shell Oil Co., 143 F. Supp. 2d 743,779 (S.D. Tex. 2001); Capelouto
v. Kaiser Found. Hosps., 500 P.2d 880, 883 (Cal. 1972) (including, under the "unitary concept"
of pain and suffering, "fright, nervousness, grief, anxiety, worry, mortification, shock,
humiliation, indignity, embarrassment, apprehension, terror or ordeal"); see Mark Geistfeld,
Placing a Price on Pain and Suffering: A Method for Helping Juries Determine Tort Damages

for Nonmonetary Injuries, 83 CAL. L. REv. 773, 781 (1995) (noting various elements of "pain
and suffering" damages, including "intangible[s] such as fright, nervousness, grief, anxiety, or
indignity").

169. E.g., BLACK'S LAW DICTIONARY 1109 (6th ed. 1990) (defining term as including
"mental and emotional trauma which are recoverable as elements of damage in torts").

170. E.g., McClain v. Univ. of Mich. Bd. of Regents, 665 N.W.2d 484,488 (Mich. Ct.
App. 2003) ("Emotional damages are not necessarily limited to 'emotional distress,' but may
also encompass mental anguish.").

171. E.g., Kansas City S. Ry. v. Johnson, 798 So.2d 374, 381 (Miss. 2001); Bennett v.
Lembo, 761 A.2d 494, 497 (N.H. 2000); McDougald v. Garber, 536 N.E.2d 372 (N.Y. 1989);
Susan Poser et al., Measuring Damages for Lost Enjoyment of Life: The View from the Bench
and the Jury Box, 27 LAW & HUM. BEHIAv. 53, 54 (2003) (describing "loss of enjoyment of life"
or "hedonic damages"); W. Kip Viscusi, Pain and Suffering: Damages in Search of a Sounder
Rationale, 1 MICH. L. & POL'Y REV. 141, 142 (1996) (including as an aspect of pain and
suffering awards, "the enduring loss of enjoyment of life by the accident victim who is denied
the pleasures of normal personal and social activities") (quoting 2 AMERICAN LAW INSTITUTE,
REPORTER'S STUDY, ENTERPRISE RESPONSIBILITY FOR PERSONAL INJURY 199-200 (1991)).

172. RESTATEMENT (SECOND) OF TORTS: DAMAGES § 901 cmt. a (1979); id. § 903.
173. See id. § 910. Such prospective damages should be reasonably certain and not

speculative. RONALD W. EADES, JURY INSTRUCTIONS ON DAMAGES IN TORT ACTIONS § 1.23
(future damage must be "reasonably certain to occur"); Pribil v. Koinzan, 665 N.W.2d 567,

[Vol. 80:155
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Research documenting forecasting errors, however, suggests a number of problems
in the determination of such prospective damages for emotional distress. 7 4 Most
broadly, if the basic goal of granting such awards is to compensate for a victim's future
suffering, then that suffering needs to be determined accurately. If jurors consistently
overpredict the degree of emotional distress a victim will suffer, damage awards will be
inflated and victims will be overcompensated. Moreover, defendants may be
overdeterred, as the degree of caution that will become necessary to balance
compensation will rise to an inefficient level.

In fact, the Second Restatement of Torts explicitly focuses on those aspects of
emotional distress that, according to the affective forecasting research, are most
vulnerable to predictive mistakes. Under the Restatement, the duration of the emotional
injury and its intensity are explicitly to be considered in determining the damage
award. 175 As outlined above, these are precisely the factors (as opposed to the valence
of an experience, for instance) that most people have the most difficulty predicting.1 7 6

Basing damage awards directly on the factors that are so difficult for people may be
quite problematic.

These factors are important not only in theory, but also in practice. Experimental
evidence suggests that the perceived amount and duration of a victim's mental
suffering are indeed primary factors in determining mock jurors' damage awards. 77 In
reviewing this research, Professors Greene and Bornstein have stated that "the greater
the plaintiffs disability and mental suffering, the larger the plaintiffs pain and

573-74 (Neb. 2003) ("[T]he jury is to award such damages only where the evidence shows that
the future earnings or pain and suffering for which recovery is sought are 'reasonably certain' to
occur."). At least one state allows compensation for a future (physical) injury that is not
reasonably certain to occur because of the increased risk of future injury. See Dillon v. Evanston
Hosp., 771 N.E.2d 357 (Ill. 2002). The court apparently suggested that the compensation should
be proportional to the injury's likelihood. Id. at 370. See generally Kira Elert, Note, Dillon v.
Evanston Hospital: Illinois Adopts the New Increased Risk Doctrine Governing Recovery for
Future Injury, 34 Loy. U. CHI. L.J. 685 (2003).

174. Of course, there are debates over many more aspects of the civil jury system, most
of which are outside the scope of this Article. For references, see, for example, EDIE GREENE &
BRIAN H. BORNSTEIN, DETERMINING DAMAGES: THE PSYCHOLOGY OF JURY AWARDS (2003)
(reviewing issues concerning jury comprehension of instructions); VALERIE P. HANS, BUSINESS
ON TRIAL: THE CIVIL JURY AND CORPORATE RESPONSrnILrrY (2000) (addressing debate over
whether juries are biased against corporations); Valerie P. Hans & Stephanie L. Albertson,
Empirical Research and Civil Jury Reform, 78 NOTRE DAME L. REv. 1497 (2003) (reviewing
research relating to jury reform generally); Jennifer K. Robbennolt & Christina A. Studebaker,
Anchoring in the Courtroom: The Effects of Caps on Punitive Damages, 23 LAW & HUM.
BEHAV. 353 (1999) (discussing possibility of caps on juries' punitive damage awards); Franklin
D. Strier, The Educated Jury: A Proposal for Complex Litigation, 47 DEPAUL L. Rev. 49,50 n.2
(1997) (citing articles on appropriateness of ensuring juries that can comprehend "complex"
litigation).

175. RESTATEMENT (SECOND) OF TORTS: DAMAGES § 905 cmt. i (1979) ("The length of
time during which pain or other harm to the feelings has been or probably will be experienced
and the intensity of the distress are factors to be considered in assessing the amount of
damages."); Bean v. Best, 93 N.W.2d 403,408 (S.D. 1958) (quoting Restatement approvingly).

176. See supra notes 65-133 and accompanying text.
177. E.g., Roselle L. Wissler et al., Explaining "Pain and Suffering" Awards: The Role

ofinjury Characteristics and Fault Attributions, 21 LAW & HuM. BEHAV. 181, 189-90 (1997).
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suffering award."' 78 They continue, "It follows, then, that injuries that are very painful
but that do not produce long-lasting suffering or disability-such as some acute
fractures or burns-should lead to relatively low compensation awards."' 179 Although it

is not clear whether their "should" is normative or descriptive, Greene and Bornstein
implicitly identified the crux of the problem: to the extent that damage awards should

compensate for suffering, and should thus correlate with that suffering, injuries that
result in less suffering should as a normative matter be compensated at a rate lower

than injuries causing more harm. But where predictions about that harm are based on
jurors' perceptions of how severe and for how long a victim will suffer as a result of

that harm, forecasting errors may bias those predictions. The resulting overestimate of
harm may in turn yield excessive awards.

This may especially be so for so-called "hedonic damages," which focus on
compensation for the "loss of life's pleasure[s]."'9 0 Such pleasures include the "daily

life activities that are common to most people . . . [such as] going on a first date,
reading, debating politics, the sense of taste, recreational activities, and family

activities."'' 81 The goal of such damages is to compensate the tort victim for "the
deprivation of certain pleasurable sensations and enjoyment through impairment or• . . .. • 182

destruction of the capacity to engage in activities formerly enjoyed ...... Though

such losses may be "beyond dispute" t3-it would be hard to question the idea that

someone who once enjoyed hunting, fishing, or yard work, but suffered brain injury

and a cracked pelvis and has a permanently damaged wrist and crooked finger 184 can
no longer derive as much enjoyment from such activities-nevertheless, the affective

forecasting literature suggests that it is possible to adapt even to such traumatic

circumstances. Although such a tort victim indisputably suffers an inability to enjoy
life the way he once did, and therefore indisputably deserves some compensatory
award, research such as the paraplegic study at least makes us think twice about the
extent of that award.

8 5

The affective forecasting literature highlights other tensions in trying to determine
the appropriate levels of pain and suffering awards. For instance, some courts hold that
if the fear or anxiety underlying a victim's mental anguish is not based on something
real (i.e., if there is no "real" reason for the anguish) then recovery may be
disallowed. 186 Such cases often involve objectively ascertainable circumstances. In

178. GREENE & BORNSTEIN, supra note 174, at 113.
179. Id.
180. Geistfeld, supra note 168, at 782; EADES, supra note 173, § 6.06[1] ("In

considering your award of damages, if you have occasion to do so, it is proper for you to
consider any evidence tending to show that, as a result of the occurrence of the subject of this
action, the plaintiff's capacity to enjoy life has been diminished."). See sources cited supra note
171.

181. Kansas City S. Ry. v. Johnson, 798 So.2d 374, 381 (Miss. 2001).
182. Bennett v. Lembo, 761 A.2d 494,498 (N.H. 2000) (quoting Fantozzi v. Sandusky

Cement Prods., 597 N.E.2d 474 (Ohio 1992)).
183. Id.
184. Johnson, 798 So.2d at 381.
185. See Brickman et al., supra note 65, at 921.
186. E.g., W. Union Tel. Co. v. McKenzie, 131 S.W. 684,685 (Ark. 1910) (noting that

"mental anguish for which a recovery can be had must not consist simply of annoyance or
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Western Union Telegraph Co. v. McKenzie, 187 for example, a telegraph company
negligently failed to deliver a telegram from a husband responding to his wife who had
just given birth, saying that he was on his way home from out-of-state. Because as far
as she knew her husband had failed to respond, the wife experienced severe emotional
distress, worrying that he had been harmed on his way home. However, the court found
that the husband was never objectively in danger, even though his wife worried about
him; thus, there was no objective cause for anguish and thus no recovery. 1sg Similarly,
in K.A.C. v. Benson, patients whose doctor conducted pelvic examinations despite
being HIV-positive and having open lesions on his arms could not recover for
negligent infliction of emotional distress upon learning the doctor's condition. 189 The
court held that plaintiffs had to demonstrate actual exposure to HIV to recover. It
reasoned that because the risk of transmission was remote (according to Center for
Disease Control estimates), no "real" exposure occurred and thus there was no
injury.190 The patients' "real" distress became irrelevant, as there was no "real" danger.

These cases address whether the anguish sprang from real conditions, but not
whether there was real anguish. 19 1 Analogously, although there is an effort to evaluate
future pain at the time of trial, the affective forecasting literature suggests that that
future pain may be overestimated and thus not be based on "real" conditions, because
those conditions and circumstances will change.

The problem may be even worse. Courts and commentators fully recognize the
speculative nature of assessing even reasonably certain intangible damages. 192

Nevertheless (or, perhaps, therefore), such decisions are left to the jury.193 Precisely
because the task is so speculative, however, the guidance given to the jury in making
such decisions is vague. Jurors might be instructed that although there is no "formula"
by which loss of enjoyment of life may be measured, given their "sound discretion"
and "common experience," "the law can provide no better yardstick for.. . guidance
than [jurors'] own impartial judgment and experience."'' 9 4 Or, they may be told,
"damages for personal injury cannot be assessed by any fixed rule, but you are the sole
judges as to the measure of damages" via a "reasonabl[e], intelligent[]" exercise of

disappointment or a suffering of the mind growing out of some imaginary situation, but it must
be some actual distress of mind flowing 'from the real ills, sorrows, and griefs of life"'); Heiner
v. Moretuzzo, 652 N.E.2d 664,670 (Ohio 1995) (noting that there is no recovery for emotional
distress where negligent diagnosis never placed plaintiff in "actual physical peril").

187. 131 S.W. 684 (Ark. 1910).
188. Id. at 685-86.
189. 527 N.W.2d 553 (Minn. 1995).
190. Id. at 557-60.
191. The McKenzie court, though, went even further, implying that the wife's mental

anguish itself was not real. 131 S.W. at 685 ("There was no real sorrow or grief that came to her
through any real condition or action of her husband.").

192. EADES, supra note 173, at § 7.01 [3] ("Trying to define the idea of 'mental anguish'
or instruct the jury sufficiently to allow the jury to determine whether such an injury has
occurred is, of course, difficult."); Geistfeld, supra note 168, at 781-82.

193. Capelouto v. Kaiser Found. Hosps., 500 P.2d 880, 883 (Cal. 1972) (stating "the
issue generally must be resolved by the impartial conscience and judgment ofjurors who may be
expected to act reasonably, intelligently and in harmony with the evidence") (citations and
internal quotation marks omitted).

194. NEW JERSEY INST. FOR CONTINUING LEGAL EDUC., MODEL JURY CHARGES: CIVIL §

6.11 (F) (1996).
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discretion. 195 In Massachusetts, "common sense," "conscience," the jurors' "wisdom
and judgment" and their "sense of basic justice" are to be used, as there is "no special

formula under the law" to assess damages. 196 And the new California jury instructions

note that "[n]o fixed standard exists for deciding the amount of... damages. You must

use your judgment to decide a reasonable amount based on the evidence and your

common sense."' 9 7 Supreme Court Justices have bemoaned such guidance in the

context of punitive damages as "vague and amorphous"'
1
9

8 and "skeletal."'
1
9 9 But

clearly, jury instructions for compensatory damages also lack "well-defined
standards" 

2 00 and are just as nebulous.
20

1

Although the exercise of jurors' discretion is laudable in reflecting the conscience of
the community as to appropriate damage awards, appeals to "common sense"

potentially exacerbate jurors' likely tendencies to overestimate pain and suffering,
mental anguish, and future negative emotional reactions. With only vague guidance as

to how to approach the issue of forecasting future suffering, jurors may apply default
judgments that inaccurately predict the intensity and duration of that suffering, with the

potential to overcompensate tort victims. 20
2

195. MIssIssIPPI JUDICIAL COLL., MISSISSIPPI MODEL JURY INSTRUCTIONS: CIVIL § 11.3
(2003).

196. MASSACHUSETTS CONTINUING LEGAL EDUC., MASSACHUSETrS SUPERIOR COURT

CIVIL PRACTICE JURY INSTRUCTIONS § 2.1.13 (2001).
197. JUDICIAL COUNCIL OF CALIFORNIA CIVIL JURY INSTRUCTIONS, CALIFORNIA JURY

INSTRUCTIONS § 3905A (2003).
198. TXO Prod. Corp. v. Alliances Res. Corp., 509 U.S. 443,474 (1993) (O'Connor, J.,

dissenting).
199. Browning-Ferris Indus., Inc. v. Kelco Disposal, Inc., 492 U.S. 257, 281 (1989)

(Brennan, J., concurring).
200. Geistfeld, supra note 168, at 776.
201. See Haines v. Raven Arms, 640 A.2d 367, 369 (Pa. 1994) (noting that the lower

court had thought it difficult "[for] a lay jury to fix a figure in a case like this with no experience
and precious little guidance"); Edith Greene & Brian Bornstein, Precious Little Guidance: Jury
Instruction on Damage Awards, 6 PSYCHOL. PUB. POL'Y & L. 743 (2000) (reviewing jury

instructions for damage awards); see generally GREENE & BORNSTEIN, supra note 174
(reviewing juror comprehension of civil damage instructions).

202. Two final points. First, to the extent pain and suffering awards can be well
delineated, perhaps it is plausible to move to a periodic payment arrangement, in which a

victim's contemporaneous pain and suffering is reevaluated from time to time. E.g., Roger C.

Henderson, Designing a Responsible Periodic-Payment System for Tort Awards: Arizona

Enacts a Prototype, 32 ARIz. L. REV. 21 (1990). This approach might allow more accurate

determination of a victim's ongoing emotional distress, given the potential for bias in a jury's

initial predictions of that distress. Of course, the administrative costs in doing so could easily

become prohibitive, and issues of malingering become problematic as well. MARC A. FRANKLIN

& ROBERT L. RABIN, TORT LAW AND ALTERNATIVES: CASES AND MATERIALS 613-14 (6th ed.

1996).
Second, although the affective forecasting research suggests the possibility of

overcompensation for some tort victims, I do not think that possibility need lead ineluctably to

calls for tort reform-such as damage caps-that respond to deliberately elevated awards by

civil juries. That is, the research documents an unconscious bias that, under some circumstances,
can be corrected. This is different from a civil jury's conscious decision to give substantial

monetary awards.
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b. Potential Remedies

One way to address some of these concerns would be to admit expert evidence on
affective forecasting research, as well as coping mechanisms more generally, during
the damages phase of civil trials that involve damages for emotional distress. To an
extent this is not an unusual suggestion: tort victims have been allowed to present
expert testimony about "stages of," or "patterns of responses to grief,''2°3 or to supply
specialized testimony about particular victims' coping or grieving processes from a
treating psychologist.2

0
4 However, some courts are hesitant to admit such testimony,

stating that it in fact invades the province of the jury to provide expert evidence that
was either better provided by the victims or their family members, 2

0
5 or that the jury

could evaluate on its own because the experience of such grief was within jurors'
experience.

20
6

It is certainly true that evidence as to the impact of losing a family member has
often been seen as the province of the jury. But where such testimony can in fact help
the jury, it typically should be admitted. The counterintuitive nature of the affective
forecasting literature demonstrates its potential utility and thus, at least on helpfulness
grounds, its admissibility. In light of the research, it is likely that even when jurors do
have insight or experience with grief, they may nevertheless not apply it accurately,
especially when trying to apply it to the experience of others. Accordingly, expert
testimony about affective forecasting may be useful in helping jurors apply their
experience, or in helping those without such experience to more accurately predict
victims' future emotional experiences.

I should make one point explicit. I do not intend by any of this discussion to imply
that tort victims do not deserve compensation for their injuries, even intangible ones, or
should not be awarded damages for future pain and suffering or emotional distress. At
least four reasons militate against such an inference. First, I share the entirely plausible
and legitimate intuition, reified by the legal system, that when an individual is injured,
and is reasonably certain to experience harm from that injury in the future, that
individual deserves recompense.

Second, the affective forecasting literature does not show that such an individual
will not experience such future harm, nor does it show that people are incorrect to hold

203. Holiday Inns, Inc. v. Shelburne, 576 So.2d 322, 336 (Fla. Dist. Ct. App. 1991).
204. E.g., Horton v. Channing, 698 So.2d 865,868 (Fla. Dist. Ct. App. 1997). Forother

cases addressing the admissibility of "grief experts," see, for example, El-Meswari v.
Washington Gas Light Co., 785 F.2d 483, 487 (4th Cir. 1986); Dawson v. Fulton, 745 S.W.2d
617 (Ark. 1988); Angrand v. Key, 657 So.2d 1146 (Fla. 1995); Sharp v. Norfolk & W. Ry. Co.,
649 N.E.2d 1219 (Ohio 1995). None of these cases involved an expert testifying about affective
forecasting.

205. Angrand, 657 So.2d at 1149; Robles v. Chi. Transit Auth., 527 N.E.2d 361, 367
(Ill. App. Ct. 1988).

206. E.g., EI-Meswari, 785 F.2d at 487; cf. Dawson, 745 S.W.2d at 620 (stating "jurors
may be familiar with grief expressed upon loss of a family member"); see also Douglas L. Price,
Hedonic Damages: To Value a Life or Not to Value a Life?, 95 W. VA. L. REv. 1055, 1075
(1993).

207. E.g., Horton, 698 So.2d at 868; Shelburne, 576 So.2d at 335-37; Sharp, 649
N.E.2d at 1223.
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that intuition. Recall that people are generally quite accurate at predicting the valence
of their future emotions, that is, whether they will experience positive or negative
emotion in response to some event.2

08 What people have difficulty with is the

prediction of the intensity and duration of those responses. As such, victims are
probably correct that they will experience some lasting emotional harm from an injury;
at issue is the determination of how much.

Third, as discussed above, the affective forecasting literature is just beginning to
develop. Although the phenomena that it documents have been demonstrated for more
than ten years, only recently has the first full-scale theoretical review appeared,2

0 and

no quantitative or meta-analytic summary has been conducted. 2 1 More research will be
useful before the affective forecasting literature can be applied without reservation. 211

If, indeed, it should be applied. A fourth reason not to infer that I mean victims
should not be recompensed is our commitment to values other than the application of

212data. Although social science data should certainly be applied in the legal system,
there are times when other principles valued by the law, such as finality, fairness,
process, or constitutional principles, should be elevated over what those data might
show.2 13 Here, we value the compensation of tort victims, and may continue to do so
even in the face of contradictory evidence. For instance, we might decide that although
an award may be potentially too high (because of overprediction of harm), that award
is nevertheless still within a range we are comfortable with, and does not "shock the
conscience." Similarly, as noted above, there are individual differences in people's
susceptibility to stressors, in their abilities to cope with such stress, and the
mechanisms they use to do so. I do not imply that we should punish someone with an

optimistic personality, simply because after an accident she continues to view the
world in a sanguine way. Finally, we may accept a jury's award as compensating the
suffering that we believe a tort victim would reasonably be entitled to feel, even if

subsequent events show that suffering to be less than expected. I discuss the "other
values" point in more detail in Part 111.214

208. See supra notes 60-61 and accompanying text.
209. Wilson & Gilbert, supra note 40.
210. See Blumenthal, supra note 13, at 38-46 (discussing the importance of meta-

analysis in developing theory that can be applied to law); Jeremy A. Blumenthal, The
Reasonable Woman Standard: A Meta-Analytic Review of Gender Differences in Perceptions of
Sexual Harassment, 22 LAw & HUM. BEHAV. 33, 48-51 (1998) [hereinafter Blumenthal, Mete-
Analytic Review]; David Lubinski, Applied Individual Differences Research and its Quantitative
Methods, 2 PSYCHOL. PUB. POL'Y & L. 187, 196 (1996) ("[Meta-analytic strategies are not a
methodological fad. They are powerful tools for uncovering the nature and strength of
functional relationships. They will be and should be used more in future research.").

211. See infra Part H.C.1.
212. See infra Part H.C.2; Blumenthal, supra note 13, at 48-51 (discussing different

value systems of law and social science and implications for the use of data in the legal system).
213. See infra Part II.C.2.
214. See also Blumenthal, supra note 13, at 48-51.
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