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a case’slikelihood of going to trial.5 In fact, the validity of empirical
testsof the formal modelsof suit and settlementhas beenlimited by
thestrongassumptionsbehindthe models,assumptionsthat generally
do not hold true in actualcases.6

This Article seeksto determinewhether trials are nonrandom,
and, if they are not, which factorspredict that a casewill go to trial.
Unlike mostother studies,this Article doesnot resort to limiting as
sumptions,becausethe dataset, docketedTax Court cases,contains
settledcasesthat canbedirectly comparedto the casesin the sample
that went to trial.7 After finding that trials are nonrandom,theArticle
examinesthe casefeaturesthat predict trials, and thenseeksto make
inferencesfrom the statisticalresults aboutthe applicability of theo
retical modelsofsuit and settlementto actualcases. To makethose
inferences,the Article also considersto what extent the Tax Court
resultsareanalogousto othertypesof civil litigation.

Part I of the Article analyzeswhy many scholarsbelieve that
suits are not randomly selectedfor trial, and why prior empirical
studieshave not definitively confirmedthat hypothesis. Part II dis
cussesmy empiricalstudy, thefocusof this Article, which found that
docketedTax Court casesdid not settle or go to trial randomly. In
order to gain insights into suit and settlementmodels,Part ifi builds
on the study’s results, namely, that casecharacteristicssuchas pre
docketingadministrativedisputeresolution,higher stakesin the case
and certaincharacteristicsof thejudge to which the caseis assigned,
increasethe likelihood that a casewill go to trial. This Partexamines
both the key elementsof the theoriesand the study results in light of
the theories,and also analyzesthe generalizabilityof this study out
sidetheTax Court context.

I. THE LiMrrs OF CASE-SELECTIONTHEORY

Resolutionof a legal disputeis a multi-stageprocessfollowing
an underlying event and consists of the injured party’s deciding
whetherto asserta legal claim,8 thebargainingprocessafter theclaim

5SeeRobertD. CooLer & Daniel L. Rubinfeld,EconomicAnalysisof LegalDisputesand
TheirResolution,27 J. ECON. LITERATURE 1067, 10691989noting that empirical researchon
theeconomicsof legal disputeslagsbehindtheoreticaladvances.

6The models generallyassumedisputesonly overdamages,not liability; thatpartiesare
risk-neutral;that they form accurateandunbiasedestimatesof the likely outcomeat trial; that
theyhaveequalstakesin theoutcome;and/orthat they do not engagein strategicbehavior. See
infra notes18-21 andaccompanyingtext.

TheTax Court is an excellentlaboratoryfor a studyof this kind becausethe stakesare
generallyestablishedfrom theoutsetno punitivedamagescan beawarded;thetrials arebench
trials, so thereis no needto control for collectivedecision-makingby juries;andtheTaxCourt
keepsrecordsof settledcases.Seeinfra textaccompanyingnote46.

Seegenerally StevenShave!!,AlternativeDispute Resolution:An EconomicAnalysis,
24 J. LEGAL STUD. 1 1995 examiningreasonswhy partieswould choosealternativedispute
resolutionADR asopposedto trial.


