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a case’s likelihood of going to trial.’ In fact, the validity of empirical
tests of the formal models of suit and settlement has been limited by
the strong assumptions behind the models, assumptions that generally
do not hold true in actual cases.®

This Article seeks to determine whether trials are nonrandom,
and, if they are not, which factors predict that a case will go to trial.
Unlike most other studies, this Article does not resort to limiting as-
sumptions, because the data set, docketed Tax Court cases, contains
settled cases that can be directly compared to the cases in the sample
that went to trial.” After finding that trials are nonrandom, the Article
examines the case features that predict trials, and then seeks to make
inferences from the statistical results about the applicability of theo-
retical models of suit and settlement to actual cases. To make those
inferences, the Article also considers to what extent the Tax Court
results are analogous to other types of civil litigation.

Part I of the Article analyzes why many scholars believe that
suits are not randomly selected for trial, and why prior empirical
studies have not definitively confirmed that hypothesis. Part II dis-
cusses my empirical study, the focus of this Article, which found that
docketed Tax Court cases did not settle or go to trial randomly. In
order to gain insights into suit and settlement models, Part III builds
on the study’s results, namely, that case characteristics such as pre-
docketing administrative dispute resolution, higher stakes in the case
and certain characteristics of the judge to which the case is assigned,
increase the likelihood that a case will go to trial. This Part examines
both the key elements of the theories and the study results in light of
the theories, and also analyzes the generalizability of this study out-
side the Tax Court context.

I. THE LMITS OF CASE-SELECTION THEORY

Resolution of a legal dispute is a multi-stage process following
an underlying event and consists of the injured party’s deciding
whether to assert a legal claim,? the bargaining process after the claim

’ See Robert D. Cooter & Daniel L. Rubinfeld, Economic Analysis of Legal Disputes and
Their Resolution, 27 J. ECON. LITERATURE 1067, 1069 (1989) (noting that empirical research on
the economics of legal disputes lags behind theoretical advances).

The models generally assume disputes only over damages, not liability; that parties are
risk-neutral; that they form accurate and unbiased estimates of the likely outcome at trial; that
they have equal stakes in the outcome; and/or that they do not engage in strategic behavior. See
infra notes 18-21 and accompanying text.

” The Tax Court is an excellent laboratory for a study of this kind because the stakes are
generally established from the outset (no punitive damages can be awarded); the trials are bench
trials, so there is no need to control for collective decision-making by juries; and the Tax Court
keeps records of settled cases. See infra text accompanying note 46,

See generally Steven Shavell, Alternative Dispute Resolution: An Economic Analysis,

24 J. LEGAL STUD. 1 (1995) (examining reasons why parties would choose alternative dispute
resolution (ADR) as opposed to trial).



