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FERC-SEC Overlapping Jurisdiction
and the Ohio Power Litigation:

A Loss for Ratepayers

GARY D. LEVENSON*

INTRODUCTION

When the D.C. Circuit Court of Appeals decided Ohio Power Co. v. FERC
(Ohio Power II) in February of 1992, it sparked considerable controversy among
public utilities, the customers they serve, and regulators. The court decided, on
remand from the Supreme Court, that the Securities and Exchange Commission
(SEC) had exclusive junsdiction-to the disadvantage of the Federal Energy
Regulatory Commission (FERC)-to regulate interaffiliate sales of goods under the
Public Utility Holding Company Act. The conflict in the Ohio Power litigation
presages what could prove to be significant developments in the area of competing
jurisdiction between FERC and the SEC.2

This Comment sets forth the competing claims of the Ohio Power litigants in a
trio of cases before the D.C. Circuit Court of Appeals (on appeal and on remand)
and the Supreme Court, and it analyzes the reasoning given by these courts for
their decisions. In so doing, this Comment criticizes the judicial approaches taken
and calls on courts to decide future cases of this type with a closer eye toward the
underlying policies inherent in Congress's legislative scheme. Specifically, this
legislative scheme commands that more attention be paid to the interests of
ratepayers. The courts' refusals to recognize these interests display a sterile
approach to the law and a distorted reading of precedents in utility regulation.

Part I of this Comment reviews the steps leading up to the Supreme Court's
decision in the case, including regulatory activity by the SEC and FERC as well
as the first Ohio Power case decided by the D.C. Circuit. Part II focuses on how
the Supreme Court decided the case, looking at both the majority and the
concurmng opinions. It also briefly sets forth the D.C. Circuit's holding and
reasoning on remand in the second Ohio Power decision. In criticism of the court's

* J.D. Candidate, 1993, Indiana Umversity School of Law-Bloomington; M.P.P., 1990, University

of Michigan; B.A., 1986, University of Chicago. I would like to thank the members of the Indiana Law
Journal, especially Caroline Earle and Meredith Mann, for their editing. My thanks also go to Professors
Donald Gjerdingen and Ken Dau-Schmidt for their helpful suggestions on earlier drafts of this
Comment.

1. 954 F.2d 779 (D.C. Cir.), cert. denied, 113 S. Ct. 483 (1992).
2. At the time this writing went to press, the Supreme Court had denied FERC's petition for

certiorari. Id. The Court, therefore, left the problems raised in this Comment to be decided in a different
case.

1417



INDIANA LAW JOURNTAL

reasoning, this Comment discusses an alternative rationale upon which the court
could have relied.

Part III explores Ohio Power 11s holdings and critically appraises the decision
by relying on case precedents, legislative history, and the intended regulatory
functions of FERC and the SEC. In so doing, this Comment argues that the SEC
does not have the tools to protect consumers effectively. As a result, the D.C.
Circuit Court's grant of exclusive jurisdiction to the SEC will encourage corporate
tactics that will subvert the interests of ratepayers to the advantage of utility
security holders. Furthermore, Part III explains that the traditional economic
philosophy behind utility regulation justifies protecting utility ratepayers' interests
over those of utility investors.

Part IV argues that the ultimate effect of the Ohio Power litigation will be
confusion in the lower courts due to the ambiguous nature of the Supreme Court's
holding. Moreover, it asserts that the Supreme Court will likely revisit the issue.
This Comment explains that the Supreme Court's ambiguous holding arguably
allows the approaches of the D.C. Circuit to affect other areas of overlap between
FERC and the SEC to the detriment of consumers. This Comment also assesses
prospects for future litigation and legislative reform. This Comment concludes by
questioning the competency of the Supreme Court to decide highly specialized and
technical areas of law, such as those present in complex regulatory areas, and
suggests a serious inquiry be undertaken to determine whether a national court of
appeals for such issues should be established.

I. BACKGROUND: OHIO POWER I AND PRECEDING
REGULATORY ACTIVITY

In Ohio Power Co. v. FERCs (Ohio Power I), the D.C. Circuit Court of Appeals
overturned a FERC order calling for the Ohio Power Company (Ohio Power or
OPCO) to pay refunds to its customers because it had paid too much for coal
purchased from its subsidiary, Southern Ohio Coal Co. (SOCCO).4 Both companies
are affiliates within the American Electric Power Company, Inc., one of nine
holding companies registered under the Public Utility Holding Company Act
(Holding Company Act or PUHCA), and regulated as such by the SEC.5

3. 880 F.2d 1400 (D.C. Cir. 1989), rev'd and remanded sub nom. Arcadia, Ohio v. Ohio Power
Co., 498 U.S. 73 (1990). This Comment refers to the first Ohio Power case, decided in 1989, as "Ohio
Power f' and to the second Ohio Power case, decided in 1992 on remand from the Supreme Court, as
"Ohio Power II." See supra note I and accompanying text.

4. Ohio Power Co., 39 Fed. Energy Reg. Comm'n Rep. (CCH) 61,098, at 61,275 (Apr. 30,
1987).

S. Mums, Consumer Lawyers Fear Court Ruling Shifts Rate Authority to SEC, ELEcTRiC UTIL.
WK., Feb. 10, 1992, at II [hereinafter Ruling Shifts Rate Authority].
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Intervening on the side of FERC were several mumcipalities in Ohio and a group
of industrial customers.6

FERC originally acted in response to Ohio Power's application to increase its
rates to its wholesale customers in 1982. The Federal Power Act7 (FPA) instructs
FERC to rule on such applications by employing sections 205 and 206 of the FPA,
which mandate that wholesale electric rates be "just and reasonable."' However,
the SEC had already issued orders governing the transactions between OPCO and
SOCCO. Because OPCO is owned by a public utility holding company, the SEC
has jurisdiction over OPCO's transactions under PUHCA.9 Section 13(b) of
PUHCA makes transactions between "subsidiary compan[ies] of any registered
[public utility] holding company" unlawful unless approved by the SEC at terms
found to be "in the public interest or for the protection of investors or consum-
ers."'" Thus, SEC and FERC jurisdiction overlapped.

Because OPCO insisted that the SEC had jurisdiction, FERC's conflicting order
forced the D.C. Circuit Court to decide which agency had correctly interpreted the
overlapping directives of the FPA and the Holding Company Act. The court
decided in the SEC's favor and overturned the FERC order. Before discussing the
court's treatment of this case, the discussion below provides an overview of the
regulatory actions taken by the SEC and FERC.

A. The SEC's Regulatory Action

The seeds of the Ohio Power conflict were planted in 1971 when the SEC
approved the first of four transactions relating to coal sales between SOCCO and
OPCO. OPCO had entered into a capitalization relationship with its affiliate,
SOCCO, in order to secure a reliable source of high-quality coal for the entire
American Electric Power (AEP) system. This move came in response to the price
and supply upheaval that rocked the coal markets in the late 1960s and early
1970s." The SEC's action also anticipated the effect of the Clean Air Act
Amendments of 1970 on the availability of lower sulfur coal. 2

6. The municipalities included fifteen villages and cities, collectively known as the Municipal
Wholesale Electric Customers of Ohio Power Company. The industrial customers included LCP
Chemicals & Plastics, Inc., Mobay Corporation, Olin Corporation, and PPG Industries, Inc. These
"customer intervenors" purchase electric power from Wheeling Power Company, which purchases all
its power from OPCO.

7. FPA §§ 201-206, 16 U.S.C. §§ 824-824k (1988).
8. FPA §§ 205, 206(a), 16 U.S.C. §§ 824d(a), 824e(a).
9. PUHCA §§ 1-33, 15 U.S.C. §§ 79a to 79z-6 (1988).

10. PUHCA § 13(b), 15 U.S.C. § 79m(b).
11. Ohio Power Company's Certificate as to Parties, Rulings, and Related Cases at 6, Ohio Power

Co. v. FERC (Ohio Power 11), 954 F.2d 779 (D.C. Cir.) (No. 88-1293), cert. denied, 113 S. Ct. 483
(1992).

12. Id.

14191993]
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In its 1971 order, the SEC determined that OPCO could obtain coal from
SOCCO at a price "based on an amount equal to the actual cost" of coal
production, including a reasonable rate of return on OPCO's capital investment. 13

Similarly, in 1978 the SEC authorized OPCO to purchase coal so long as the price
"will not exceed the cost thereof to the seller."' 4 Two more SEC orders dealing
with various transactions between OPCO and SOCCO followed in 1979 and 1980,
the last of which also included the provision that sales of coal to AEP system
companies will "not exceed the cost thereof to the seller.""

B. FERC Responds

Under the SEC orders, the OPCO-SOCCO purchases allowed Ohio Power to pass
its coal costs entirely to its wholesale customers. Under FERC, utilities cannot pass
through to customers any portion of their coal costs that do not satisfy FERC's
"comparable market test."' 6 Thus, when OPCO filed with FERC for an increase
in its wholesale rates in 1982, the agency, acting under its mandate from the FPA
to protect ratepayers from excessive charges, sought to prevent this cost "pass-
through." FERC determined that Ohio Power had paid in excess of the market price
for coal from 1980 through 1986, including fifty percent more in 1980 and ninety-
four percent more in 1981,'" and had included these excess costs in its rates to its
customers. If FERC had applied the comparable market test, it would have forced
OPCO to sell power reflecting a lower market price for coal, even though the SEC
required Ohio Power to pay its affiliate the higher at-cost price.

C. The D.C. Circuit's Resolution of the Dilemma

In response to FERC's order, the D.C. Circuit Court was asked to resolve two
issues. First, did section 318 of the FPA,'8 which governs overlaps in jurisdiction
between the SEC and other agencies, divest FERC ofjurisdiction? Second, did the
FERC order violate the doctrine against illegal cost trapping?

13. Ohio Power Co., Holding Company Act Release [hereinafter HCA Release] No. 17,383 (Dec.
2, 1971).

14. In re Ohio Power Co., 14 S.E.C. Docket 928, 929 (Apr. 24, 1978).
15. In re Southern Ohio Coal Co., 19 S.E.C. Docket 1309 (Apr. 25, 1980).
16. Public Serv. Co. of New Mexico, 17 Fed. Energy Reg. Comm'n Rep. (CCH) 61,123, at

61,245-46 (May 6, 1981), affd sub nom. Public Serv. Co. of New Mexico v. FERC, 832 F.2d 1201
(10th Cir. 1987).

17. Ohio Power Co., 39 Fed. Energy Reg. Comm'n Rep. (CCH) 61,098, at 61,291 n.87 (Apr. 30,
1987).

18. 16 U.S.C. § 825q (1988).

1420 [Vol. 68:1417
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1. Did Section 318 Divest FERC of Jurisdiction?

Section 318 of the FPA provides that, in the absence of an SEC-granted
exemption, the requirements of PUHCA govern when a company is subject both
to (1) a requirement of the SEC-administered PUIICA with respect to an
enumerated list of transactions and (2) a requirement of the FERC-administered
FPA "with respect to the same subject matter." 9 Judge Sentelle's opinion for the
D.C. Circuit Court of Appeals explained that the FPA divested FERC of
jurisdiction because the SEC and FERC sought to regulate the "same subject
matter 20 in conflicting ways,2' thus triggering the SEC's exclusive jurisdiction.
Even though the Supreme Court later threw out the appellate court's basis for
resolving the jurisdictional issue, the analysis in Ohio Power I provides the.
groundwork for the competing views in this litigation.

Under section 318, the court of appeals also needed to determine whether the
respective requirements of FERC and the SEC were in conflict. If there was no
conflict between FERC and SEC requirements, there might not be any reason for
FERC to yield to the SEC. FERC, however, was unsuccessful in arguing that no
conflict existed between FERC and the SEC and that, therefore, section 318 was
not triggered.2U At issue was whether section 13(b) of PUHCA mandated "at cost"
pricing or merely permitted it. If it only permitted it, FERC's regulation to the
contrary created no dispute. On the other hand, if the SEC could authorize prices

19. 16 U.S.C. § 825q. A fuller quotation of the statute is as follows:
Conflict of jurisdiction

[if] with respect to the issue, sale, or guaranty of a security or assumption of obligation
or liability in respect of a security, the method of keeping accounts, the filing of reports,
or the acquisition or disposition of any security, capital assets, facilities, or any other
subject matter, any person subject to a requirement of [PUHCA] and to a requirement of
[the FPA], the [PUHCA] requirement shall apply , and such person shall not be
subject to the [FPA] requirement with respect to the same subject matter

Id. (emphasis added).
20. Ohio Power Co. v. FERC (Ohio Power 1), 880 F.2d 1400, 1405-06 (D.C. Cir. 1989), rev'd and

remanded sub nom. Arcadia, Ohio v. Ohio Power Co., 498 U.S. 73 (1990).
21. Id. at 1408.
22. The Supreme Court ruled that § 318 of the FPA did not apply substantively to the issues at

stake. Arcadia, 498 U.S. at 77-85 (ruling that regulation of the recoverability or reasonableness of coal
charges in Ohio Power's wholesale rates was outside the scope of the enumerated list of items in § 318,
supra note 19, that would trigger the provision). The Supreme Court's view is explained fully at infra
notes 61-65 and accompanying text. The Court's decision not to rely on § 318 is questionable in itself
because both sides assumed that the proper construction of § 318 would decide which agency would
have jurisdiction. Thus, the Court decided an issue not raised by the litigants, which arguably runs
counter to the rules of Supreme Court practice. See infra notes 143-44 and accompanying text.

23. See Ohio Power 1, 880 F.2d at 1408 ("[FERC's argument] proceeds from a premise that
the [grant of authority to the SEC under] § 318 applies only when there is a present conflict between
SEC and FERC prescriptions").

14211993)
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no other way, FERC's directives had no authority. This issue would prove
important later in Ohio Power II.

OPCO argued that section 13(b) mandates at-cost pricing for transactions
between public utility holding companies and their affiliates.24 Section 13(b) states
in. pertinent part that:

[I]t shall be unlawful for any subsidiary company of any registered holding
company to enter into [any service, construction, or sales contract with] any
associate company thereof except in accordance with [SEC rules and regula-
tions] necessary or appropriate in the public interest or for the protection of
investors or consumers and to insure [the efficient and economic performance
of such contracts] for the benefit of such associate companies at cost, fairly and
equitably allocated among such compames.'

The court found the "at cost" language controlling. Yet the SEC's orders and
regulations (known as "Rules") indicate that the SEC ignores section 13(b) and
does not interpret this "at cost" language literally, but instead construes it to
establish only a price maximum. Therefore, the SEC orders do not foreclose the
possibility that FERC can override the "at cost" mandate in section 13(b).

As FERC argued in its 1987 order, "it is not clear that the SEC requires Ohio
Power to purchase coal from its subsidiary at cost"26 because the SEC's orders
regarding OPCO-SOCCO transactions appeared to lay down a less-than-ironclad
rule. For instance, the SEC orders state that charges for coal "will be based on ..
actual cost"27 and "will not exceed the cost thereof to the seller."'2 This language
does not appear to mandate a cost-based price where a market price would be
lower; rather it permits a price "up to a cost-based price."29 Thus, the SEC orders
impose a cost ceiling, but not a cost floor. Moreover, FERC cited the SEC's Rule
92, which provides that "the price for seller-produced goods between associated
companies may not exceed 'the price at which the purchaser might reasonably be
expected to obtain comparable goods elsewhere."' '0 Rule 92 thus implies that the
SEC may require market pricing if the market price is lower than cost.

FERC further argued that none of the SEC's orders regarding the OPCO-SOCCO
transactions cite section 13(b), or indicate that the SEC was "particularly
mindful"' of the '.at cost" language of the statute. For instance, none of the

24. Id. at 1411 (Mikva, J., concurnng).
25. PUHCA § 13(b), 15 U.S.C. § 79m(b) (emphasis added).
26. Ohio Power Co., 39 Fed. Energy Reg. Comm'n Rep. (CCH) 61,098, at 61,276 (Apr. 30, 1987)

(emphasis added).
27. HCA Release (Dec. 2, 1971), supra note I3.
28. Id.
29. Ohio Power Co., 39 Fed. Energy Reg. Comm'n Rep. (CCH) at 61,276.
30. Ohio Power I, 880 F.2d at 1408 (quoting 17 C.F.R. § 250.92(b) (1992)).
31. Id. at 1408.
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orders mentions the kind of purchase agreement between SOCCO and OPCO, nor
describes any element of costs other than the cost of capital.32 Nonetheless, the
court felt that section 318 of the FPA should determine the outcome. According to
this view, the SEC's order controlled since section 318 "in fact bars FERC
jurisdiction whenever a person is 'subject to a requirement[]' of PUHCA. 33

Since OPCO was subject to section 13(b)'s requirements, FERC was divested of
jurisdiction. It was irrelevant if the, SEC regulated the coal transactions without
careful attention to its own statutory and regulatory mandates. The court noted that
"[w]hether the SEC acquits itself well or ill is not [the court's] present concern."34

Thus, the court of appeals based its view of SEC-precedence on the ground that
section 318 of the FPA controls. But if section 318 does not apply, as the Supreme
Court later held,3" Ohio Power would have to demonstrate other, independent
reasons for the SEC to win. Perhaps the particular regulatory responsibilities of the
SEC justify its exclusive jurisdiction. On the other hand, sound public policy might
dictate that the regulatory responsibilities of FERC outweigh those of the SEC. In
any case, from at least an academic point of view, the stage was set for an
examination of the merits of the two agencies' regulatory approaches.

2. Did FERC Violate the Cost-Trapping Doctrine?

The second question before the court was whether the FERC order "trapped
costs" in violation of the doctrine that one agency cannot reform an agreement that
has already been regulated by another agency.36 In the landmark case of Nanta-
hala Power & Light Co. v. Thornburg,37 a state utility commission made a
different allocation between related companies of a fixed quantity of low-cost
power than had FERC at the wholesale level. Under the conflicting regulations, the
utility had to "pretend that it [was] paying less for the power it receive[d] I
under agreements not subject to [the state's] jurisdiction, than [was] in fact the
case."3 In other words, the retail-ratesetting state utility commission forced the
utility to sell an allocation of power containing a larger share of low-cost power
than FERC had approved for the utility's wholesale rates. Thus, the state's order
prdvented the utility from recovering the full costs of acquiring power under the

32. Id.
33. Id. (quoting 16 U.S.C. § 825q (1988)).
34. Id. at 1409.
35. See supra note 22.
36. "Trapped costs occur when two governmental agencies tell the same person to do two different

things." Ruling Shifts Rate Authority, supra note 5, at I I (quoting Scott Hempling, attorney for
Environmental Action).

37. 476 U.S. 953 (1986).
38. Nantahala Power, 476 U.S. at 971, quoted in Ohio Power I, 880 F.2d at 1409.
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FERC-approved scheme. A portion of the costs incurred by the utility in procuring
its power was therefore "trapped." 9 The Supreme Court would not let this stand
and held that the FERC-set rate was binding.' °

Though dressed in the clothing of a separate doctrine, the "trapped costs" issue,
stripped to its essentials, once again illustrates the jurisdictional conflict between
the two agencies' regulatory approaches. As FERC argued in Ohio Power I, 4' for
the "trapped costs" argument even to apply in the first place, the agencies in
question must be regulating the same subject matter, and in conflicting ways.42 To
illustrate the conflict, OPCO argued in its discussion of cost trapping in Ohio
Power II that "[t]he SEC cannot fulfill [its] congressional mandate if
FERC may with impunity iguore the SEC's implementation of Congress'
directive. 43 Consistent with its view that the regulatory directives of FERC and
the SEC conflicted, the Ohio Power I panel also found conflict in the context of
cost trapping.

According to the panel, cost trapping had occurred because the situation was
analogous to those in Nantahala Power & Light Co. v. Thornburg" and Mississip-
pi Power & Light Co. v. Mississippi ex rel. Moore.4' Both cases involved
unsuccessful attempts by state utility commissions to disregard-in violation of
FERC mandates-the rate that wholesale sellers of electric power could receive.
The panel found FERC's relationship with the SEC in the instant case analogous
to the state regulators' relationship to FERC in Nantahala Power and Mississippi
Power Just as FERC's rates preempted the states' regulations and foreclosed cost
trapping, the SEC preempted FERC. The court found that its analysis of the cost-
trapping doctrine "buttressed" its decision,46 which was otherwise based solely on
its statutory interpretation of the FPA and PUHCA.

39. Id. at 971.
40. Id. at 971-72.
41. This Comment utilizes the Ohio Power II opinion to explain the trapped costs issue because it

was more squarely addressed in that opinion than in Ohio Power L
42. Brief for Respondent Federal Energy Regulatory Commission at 20-27, Ohio Power Co. v.

FERC (Ohio Power fl), 954 F.2d 779 (D.C. Cir.) (No. 88-1293), cert. denied, 113 S. Ct. 483 (1992).
One can detect the same underlying arguments by FERC on the trapped costs issue in Ohio Power L
See Ohio Power I, 880 F.2d at 1409.

43. Reply Brief for Petitioner's Ohio Power Company on Remand at 17, Ohio Power 11 (No. 88-
1293).

44. 476 U.S. 953 (1986).
45. 487 U.S. 354 (1988).
46. Ohio Power , 880 F.2d at 1409.
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that section 318 alid not apply, 4
1 the precedential force of the opinion could be

questioned on the narrow ground that no valid precedent obtains when the Court
decides a point of law based on arguments not raised by the litigants.'"

C. Additional Effects of the Ohio Power & Arcadia Litigation

Besides illuminating the issue over whether exclusive SEC jurisdiction will tend
to help or hurt consumers, the Ohio Power litigation contributes to the developing
understanding of how SEC-FERC relations in general will develop. The Arcadia
opinion's interpretation of section 318 could affect a variety of cases involving
overlapping jurisdiction between FERC and the SEC, most notably in mergers and
acquisitions. The Ohio Power opinions also contribute to this development.

1. Merger & Acquisition Cases and the Central Vermont Doctrine

The Ohio Power-Arcadia trio of cases creates nagging doubts about recent FERC
orders asserting jurisdiction in mergers and acquisitions involving utilities. The
FPA, under section 203, gives FERC jurisdiction over any "public utility" that
"dispose[s]" in any manner any of its "facilities."' 45 In such cases, FERC must

143. Arcadia, 498 U.S. at 86 (Stevens, J., concumng).
144. Justice Scalia's Arcadia opinion "never explained or justified what it did." Independent Ins.

Agents of Am. v. Clarke, 955 F.2d 731, 742 (D.C. Cir. 1992) (Silberman, J., dissenting) (citing Arcadia
to support argument that courts improperly create controversies when they inquire into issues not raised
by the parties; such inquiry exceeds the courts' "constitutional duty to decide cases and controversies").
As such, the Arcadia Court did not mean to establish a precedent on the point. Id. Thus, under Judge
Silberman's view, courts that decide issues not raised do not mean to establish precedents, and if they
are asserted as such, courts should ignore them.

But according to ROBERT L. STERN ET AL., SUPREME COURT PRACTICE 363-68 (6th ed. 1986), this
interpretation is not necessarily warranted. Even though Supreme Court Rule 21.1(a) states that the Court
will only consider questions raised or fairly included in the petition, this rule is created by the Court and
can be waived when other considerations outweigh the "reasonable procedures" embodied by the rule.
Id. at 364. In most cases cited by the authors, however, the Court explains why it departs from its rule,
and there is a fairly well-developed list of exceptions for doing so. Here, of course, the Arcadia Court
gave no reason for its decision to rely on unraised issues, which could cause some suspicion. But, at
bottom, the authors note that when the Court "believes there is sufficient reason to address the point
despite its omission the Court may do just that." Id. at 368. Thus, there might be no reason to have
such a confined view of Arcadia's authority as precedent. Moreover, recent authority appears to
reinforce this notion. See Kamen v. Kemper Fin. Servs., 111 S. Ct. 1711, 1718 (1991) (relying on
Arcadia to hold that courts not limited to particular legal theories advanced by parties); see also
McCleskey v. Zant, IlII S. Ct. 1454, 1460 (1991); Teague v. Lane, 489 U.S. 288, 300 (1989); Batson
v. Kentucky, 476 U.S. 79, 84-85 n.4 (1986), all cited in Gilmer v. Interstate/Johnson Lane Corp., Ill
S. Ct. 1647, 1658 (1991) (Stevens, J., dissenting) (protesting Court's refusal to reach issues raised only
by amict and also citing Arcadia).

145. Section 203(a) provides in pertinent part as follows:
No public utility shall sell, lease, or otherwise dispose of the whole of its facilities subject to
the jurisdiction of the Commission, or any part thereof of a value in excess of $50,000, or by

14471993]
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authorize such dispositions. In a recent line of cases beginning with Central
Vermont Public Service Corp., 4 FERC broadened its authority under section
203. It determined that a disposition occurs when a public utility transfers the
ownership and control of its jurisdictional facilities via sale of stock. Prior to
Central Vermont, FERC viewed section 203 as applicable only to transactions
involving sales of real and personal utility property, but not to stock transac-
tions.'47 Thus, FERC explicitly reversed its earlier decisions disclaimmg jurisdic-
tion when the disposition involved stock transactions transferring the ownership and
control of the utility to a separate corporate entity. 4 ' Since none of the cases
utilizing the new doctrine have been reviewed, their validity remains uncertain. 49

Greater danger might lurk in Savannah Electric & Power Co., in which FERC
asserted jurisdiction over Savannah Electric's disposition of its facilities via the sale
of its stock to The Southern Company, a holding company registered under
PUHCA."'5 In justifying its jurisdiction over the transaction, FERC responded to
the view of Savannah Electric and The Southern Company that section 318 of the
FPA deprived FERC of jurisdiction by arguing, in part, that section 318 applied
only when the same subject matter was involved. To support this proposition,
FERC cited Ohio Power Co., the 1987 FERC opinion that provoked the litigation

any means whatsoever, directly or indirectly, merge or consolidate such facilities or any part
thereof with those of any other person, or purchase, acquire, or take any security of any other
public utility, without having first secured an order of the Commission authorizing it to do so

FPA § 023(a), 16 U.S.C. § 824b(a) (1988) (emphasis added).
146. 39 Fed. Energy Reg. Comm'n Rep. (CCH) 61,295, at 61,960 (June 1, 1987).
147. Id.
148. Id., accord Central Illinois Pub. Serv. Co., 42 Fed. Energy Reg. Comm'n Rep. (CCH) 61,073

(Jan. 25, 1988); Savannah Elec. & Power Co, 42 Fed. Energy Reg. Comm'n Rep (CCH) 161,240 (Feb.
29, 1988). The earlier decisions that Central Vermont reversed include Iowa Southern Utilities Co., 35
Fed. Energy Reg. Comm'n Rep. (CCH) T 61,149 (May 2, 1986); Texas-New Mexico Power Co., 28 Fed.
Reg. Comm'n Rep. (CCH) 161,079 (July 23, 1984); Sierra Pacific Power Co., 27 Fed. Energy Comm'n
Rep. (CCH) T 61,081 (Apr. 13, 1984); and Iowa Power & Light Co., 9 Fed. Energy Reg. Comm'n Rep.
(CCH) T 61,099 (Oct. 25, 1979).

149. In Arcadia, the Registered Holding Companies challenged the validity of FERC's assertion of
jurisdiction in Central Illinois, 42 Fed. Energy Reg. Comm'n Rep. (CCH) 9 61,073 and Savannah
Electric, 42 Fed. Energy Reg. Comm'n Rep. (CCH) T 61,240. The Companies argued that FERC had
incorrectly reversed the earlier decisions, and this contributed to an erroneous interpretation of § 318
by FERC. Registered Holding Companies Brief at 26-27, Arcadia, Ohio v. Ohio Power Co., 498 U.S.
73 (1990) (No. 89-1283). Yet, FERC-as well as other federal agencies-receives substantial deference
from reviewing courts on the grounds of agency expertise. See Universal Camera Corp. v. NLRB, 340
U.S. 474, 488 (1951) (stating that federal agencies are "presumably equipped or informed to deal
with a specialized field of knowledge [and thus] carry the authority of an expertness which courts do
not possess and therefore must respect").

150. Savannah Elec. & Power Co., 42 Fed. Energy Reg. Comm'n Rep. (CCH) at 61,778. In
Savannah Electric, FERC relied on Central Vermont as precedential authority. Id.
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at issue. 5' Of course, FERC's construction of section 318 failed m Ohio Power
I,152 and the agency lost again in Ohio Power II. FERC's reliance on Ohio Power
Co. triggers concern because the controversy in Savannah Electric resembles the
issues litigated in the trio of cases discussed in this Comment.

In Savannah Electric, FERC insisted that Savannah Electric's disposition of
utility assets was a different subject matter than The Southern Company's
acquisition of utility assets. Yet, the Ohio Power I court assailed such logic when
it decided that FERC and the SEC were indeed regulating the same subject matter,
since FERC's order reformed "in effect" the SEC's coal price regulation, if not "in
fact."'53 Accordingly, Savannah Electric might represent another instance in
which FERC is guilty of elevating "form" over "substance" in an attempt to justify
its continued jurisdiction. 4 However, a good argument could be made that since
Arcadia reversed Ohio Power I by holding that FERC and the SEC were regulating
different subject matters-rates versus the price of coal 55-- there is little contro-
versy in FERC's assertion of jurisdiction based on its view that it was regulating
a different subject manner than did the SEC. Despite this compelling point, the
Arcadia decision does not speak precisely to the issue in Savannah Electric, which
is whether dispositions of jurisdictional utilities via stock transactions are a proper
subject of FERC regulation. FERC contended that Savannah Electric disposed of
"utility assets" through the sale of stock, while The Southern Company acquired

151. Id. at 61,779 & n.24 (citing Ohio Power Co., 39 Fed. Energy Reg. Comm'n Rep. (CCH)
61,098 (Apr. 30, 1987)).

152. Ohio Power Co. v. FERC (Ohio Power 1), 880 F.2d 1400, 1405-08 (D.C. Cir. 1989), rev'd and
remanded sub nom. Arcadia, Ohio v. Ohio Power Co., 498 U.S. 73 (1990).

153. Id. at 1409 (discussing issue in context of a trapped costs rationale); see infra notes 160-62 and
accompanying text (discussing a cost-trapping rationale or analogy that could be used to justify, however
inappropriately in light of the views expressed in this Comment, divesting FERC ofjurisdiction in cases
like Savannah Electric).

154. As Electric Utility Week put it, FERC "had [in Ohio Power 1] put too fine a point on the
language of Section 318," thus casting doubt on the validity of Savannah Electric. This comment was
made in a report on the controversy over whether FERC could validly assertjunsdiction in the Northeast
Utilities-Public Service New Hampshire merger. The report noted that in light of Ohio Power I, FERC
might have to revisit Savannah Electric. Competitive, Jurisdictional Issues Face FERC in NU/PSNH
Merger Case, ELEcTRic UTIL. WK., Jan. 29, 1990, at 10 [hereinafter NUIPSNHMerger]. The NU/PSNH
merger did not present the same clean set of facts that raised questions about FERC's jurisdiction in
Savannah Electric, Central Illinois, and Central Vermont. In the NU/PSNH case, FERC jurisdiction was
ultimately noncontroversial because the rate contracts involved clearly triggered FERC's jurisdiction.
Moreover, the parties did not challenge FERC jurisdiction. NU/PSNH Merger, at 10; see also Northeast
Utils. Serv. Co., 56 Fed. Energy Reg. Comm'n Rep. (CCH) 61,269 (Aug. 9, 1991) (noting that
FERC's jurisdiction not disputed). Thus, the NU/PSNH merger is distinguishable, and provides no
reassurance that FERC will be able to overcome a challenge to its § 203 authority in the context of
overlapping SEC jurisdiction.

155. See Arcadia, Ohio v. Ohio Power Co., 498 U.S. 73, 84 (1990).
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a different subject matter, "utility securities.' 56 Admittedly, however, Arcadia
does point in the direction of viewing these, too, as different subject matters.

To be safe, FERC defended the Savannah Electric order on additional grounds.
Section 318 applies only when one "person" is subject to both the FPA and
PUHCA. In Savannah Electric, FERC argued that Savannah Electric is a separate
"person" from The Southern Company, and is not subject to the Holding Company
Act. Because it is a utility, Savannah Electric is only subject to the FPA.'5 7 This
argument, too, is vulnerable to the criticism of elevating form over substance. After
all, Savannah Electric will become subject to PUHCA once the acquisition is
finalized.

Similarly, FERC argued that because no conflict in fact existed between FERC's
jurisdiction and the SEC's, section 318 was not triggered. Of course, this argument
is ripe for ambush by any court that takes seriously the cost-trapping rationale in
Ohio Power I. The cost-trapping rationale can be read broadly enough so that an
analogy to cost trapping could negate FERC jurisdiction.

A cost-trapping "analogy" would siguify a regulatory agency's inability to
regulate an entity already subject to regulation by another regulatory agency. If the
regulation by the second agency would "affect[] the economic relationship" of the
entity approved by the first agency, 5 ' or "reform[] the agreement" made by the
entity, 5 9 it creates excess costs for the regulated entity In the Savannah Electric
context, the accusation would be that FERC's jurisdiction, if ultimately an
impediment to the transaction, would reform the OPCO agreements first approved
by the SEC.' 60

FERC's "no conflict" argument had familiar overtones. It laid out the different
goals of the two agencies by stressing that FERC protects "the interests of
ratepayers and ensure[s] reliable and adequate service" while the SEC polices
industry structure.' 6' While these are excellent reasons, a court adopting the Ohio
Power I or 11 approach could readily find that a decision based on differing agency
purposes was not the best reason for concluding that no conflict occurred.

The salient fact in Savannah Electric was that FERC happened to approve the
disposition..If FERC had rejected Savannah Electric's proposal, its claim that its

156. Savannah Elec. & Power Co., 42 Fed. Energy Reg. Comm'n Rep. (CCH) 61,240, at 61,779
(Feb. 29, 1988).

157. Id.
158. Ohio Power Co. v. FERC (Ohio Power 11), 954 F.2d 779, 784 (D.C. Cir.), cert. denied, 113 S.

Ct. 483 (1992).
159. Ohio Power Co. v. FERC (Ohio Power 1), 880 F.2d 1400, 1409 (D.C. Cir. 1989), revd and

remanded sub nom. Arcadia, Ohio v. Ohio Power Co., 498 U.S. 73 (1990).
160. This illustrates a most troublesome aspect of the Ohio Power litigation: the decision to grant

the SEC exclusive jurisdiction seems to turn on the SEC issuing its order ahead of FERC.
161. Savannah Elec., 42 Fed. Energy Reg. Comm'n Rep. (CCH) at 61,779 & n.25.

1450 [Vol. 68:1417



FERC-SEC JURISDICTION

jurisdiction did not conflict with the SEC's would have been more difficult to
justify, because the SEC had already approved The Southern Company's acquisition
proposal. 6 2 Thus, no conflict occurred because FERC came out the "right" way.
Had FERC disapproved Savannah Electric's disposition, it would be difficult to
imagine a more stark example of one agency "reforming an agreement" between
Savannah Electric and The Southern Company "in effect" '63 or "affecting the
economic relationship" between Savannah Electric and The Southern Company, "a
relationship approved by, and under the jurisdiction of, the SEC."'"

Even though it is true that Ohio Power I was partly dismantled by Arcadia, and
that section 318 will not in the future govern FERC-SEC disputes stemming from
interaffiliate coal transactions, 6 " the course of this litigation shows a proclivity
on the part of the D.C. Circuit Court of Appeals to defer to the SEC. Herein lies
the danger. Even without the aid of section 318, the court utilized a cost-trapping
rationale to preserve the SEC's jurisdiction. The result of Ohio Power II plays
havoc with FERC's recent jurisprudence because it allows Ohio Power Ito reassert
itself. Ohio Power Ps view that different subject matters were the same could pave
the way for its return in the form of a cost-trapping analogy, if that analogy is
broadly construed.

Put another way, the cost-trapping principles of Ohio Power 1I can be used to
diminish FERC's authority under section 203. By broadly applying these principles,
FERC's assertion of jurisdiction under section 203 could be challenged as
"reforming" the agreement already approved by the SEC. 66 As such, this
reasoning could overturn a line of FERC cases involving the disposition of assets
by public utilities that fall under FERC's jurisdiction. 67 Unfortunately, such a
result ignores the legislative purposes behind the enactment of the Federal Power
Act.

162. Id. at 61,778 & n.8.
163. Ohio Power 1, 880 F.2d at 1409.
164. Ohio Power 11, 954 F.2d at 784 (citations omitted).
165. Arcadia, Ohio v. Ohio Power Co., 498 U.S. 73, 84-85 (1990).
166. The cost-trapping rationale in Ohio Power II as applied to these merger situations ultimately

seems to boil down to granting the SEC exclusive junsdiction simply because it issued its order before
FERC did. This result is completely arbitrary, yet an inescapable aspect of this rationale. If FERC had
issued its order first, would not a subsequent SEC order "affect the economic relationship" between the
regulated entity and its affiliate?

167. At least some indication that holding companies will look for opportunities to challenge the
holding of Savannah Electric and its predecessors is evidenced in Registered Holding Companies Brief
at 25, Arcadia (No. 89-1283). In the course of disputing FERC's interpretation of § 318, the Holding
Companies argued that Savannah Electric and Central Illinois were incorrectly decided. Id. at 26.

1993]



INDIANA LA W JOURNAL

2. Other Possible Areas of Litigation and Requests for Reform

The Ohio Power decisions could jeopardize other areas of traditional FERC
regulation. For example, FERC cases ruling on the allocation of taxes when holding
company affiliates file consolidated tax returns could be overturned based on a
cost-trapping analogy, which is available in light of Ohio Power 1.168 In fact,
cases that involve any kind of nonpower costs on a holding company system could
be affected.

69

State utility regulators have also responded by voicing their concerns that Ohio
Power II will create confusion, increase jurisdictional tensions, and increase foram
shopping in the regulation of holding companies by FERC, the SEC, and state
regulatory commissions. The National Association of State Regulatory Comrmssion-
ers recently proposed a "summit conference" to jointly address the "jurisdictional
challenges" posed by Ohio Power, compliance with the new Clean Air Act
Amendments, and other relevant questions. 7

1 In this context, it is important to
note that as FERC's responsibility expands under new legislation, the potential for
conflict with the SEC will grow.

Furthermore, consumer groups are lobbying to give FERC jurisdiction over
holding company mergers in the wake of some recent merger cases. Concern
emanates from Missouri Basin Municipal Power Agency v. Midwest Energy
Co., 7 1 where FERC disclaimed jurisdiction over the merger of two holding
companies that owned public utilities. FERC claimed that under FPA section 203
it did not have jurisdiction because the holding companies were not "public
utilities" and thus not within the statute. However, FERC noted that if and when
the holding companies decided to consolidate their respective utilities, FERC would
assert jurisdiction." Eventually, the new holding company merged its two
subsidiary utilities and FERC, over the holding company's challenge, asserted
jurisdiction!73 FERC approved the merger. While the jurisdictional issue in this

168. An SEC rule that holds that no taxes may be allocated to any member of a holding company
that exceed what would have been paid if it had filed taxes alone could insulate holding companies from
FERC ratemaking decisions affecting such allocations. Ruling Shifts Rate Authority, supra note 5, at I I
(comment by James Liberman, attorney for Registered Holding Company Group).

169. Observation made by an unnamed attorney following the Ohio Power 11 decision. Id. The same
article noted that Ohio Power II "could have broad implications." Id.

170. States, SEC and FERC Need to Be on Same Page to Regulate, INSIDE FERC, Mar. 16, 1992,
at 17 (quoting Mar. 9, 1992, letter by Ashley Brown, Chairman of the National Association of
Regulatory Commissioners' Electricity Committee, to FERC and the SEC).

171. 53 Fed. Energy Reg. Comm'n Rep. (CCH) 61,368 (Dec. 13, 1990), reh'g denied, 55 Fed.
Energy Reg. Comm'n Rep. (CCH) 61,464 (June 21, 1991).

172. Id. at 62,299.
173. FERC Okays Merger of Iowa Utilities; Rejects Argument Over Jurisdiction, ELECTRIC UTIL.

WK., July 20, 1992, at 5.
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case seems like a clear winner for FERC, the new holding company, Midwest
Resources, may have been emboldened to challenge jurisdiction because of the
recent erosion in FERC's authority.

Although consumers appear nervous about utility holding company mergers and
desire FERC regulation, 74 there is no reason for FERC to extend its jurisdiction
to these mergers as long as it retains authority over the merger of jurisdictional
entities-public utilities. As long as FERC rebuffs challenges to its traditional
regulatory authority, as it did to Midwest Resources' challenge, there is no danger
that consumer protection will erode in this context.

CONCLUSION

The D.C. Circuit Court of Appeals, with help from the Supreme Court, has
granted the SEC exclusive jurisdiction in an area of transactions that could do
significant damage to the interests of consumers, resulting in a net loss to society
The courts failed to understand the legislative scheme constructed by Congress to
regulate the electric power industry. Furthermore, due to Arcadia's ambiguous
mandate, relitigation of these issues seems likely. If the Ohio Power II decision is
allowed to stand, the prospects for future erosion of FERC jurisdiction in areas of
overlap with the SEC seem significant. Courts, however, have the power to avoid
the results of Ohio Power I & If by paying closer attention to the legislative
purposes behind the creation of FERC and the SEC.

Perhaps a greater concern is the courts' ability to handle the issues presented by
the Ohio Power litigation. Due to the courts' shortcomings described herein, serious
questions are raised as to whether the Supreme Court is competent to exercise
judicial review in cases involving complex federal legislation. The Court may not
have the necessary familiarity to appropriately handle these complex regulatory
matters. While one would hesitate to make a major change in the Court's
jurisdiction based on a critique of one case, proposals to institute an intermediate
level of review between the courts of appeals and the Supreme Court have
sporadically recurred over the past two decades.'75 While concerns over an

174. NASUCA Seeks Law Giving FERC a Role in Utility Holding Company Mergers, ELECTRIC UTIL.
WK., July 13, 1992, at 8 (expressing concern over the merger of holding companies IE Industries and
Iowa Southern Inc., which did not seek FERC approval). (NASUCA is the National Association of State
Utility Consumer Advocates.)

175. See, e.g., COMMISSION ON REVISiON OF THE FEDERAL COURT APPELLATE SYSTEM, STRUCTURE
AND INTERNAL PROCEDURES: RECOMMENDATIONS FOR CHANGE, reprinted in 67 F.R.D. 195, 199, 208
(1975) (popularly known as the Hruska Commission Report); FEDERAL JUDICIAL CENTER, REPORT OF
THE STUDY GROUP ON THE CASELOAD OF THE SUPREME COURT, reprinted in 57 F.R.D. 573, 590, 611
(1972) (popularly known as the Freund Commission Report); Warren E. Burger, Annual Report on the
State of the Judiciary, 69 A.B.A. J. 442, 447 (1983).
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excessive workload provoked these proposals, competency or familiarity concerns,
although different, are probably related. Despite recent reports that the caseload
under Chief Justice Rehnquist has declined significantly, 76 critics have reiterated
the claim that a structural change is needed because the Supreme Court "simply
lacks the capacity to insure the stability, clarity, and uniformity of the huge body
of national law being interpreted and applied in many thousands of state and
federal court cases each year."'" This observation is particularly pertinent to
statutory cases like Arcadia, a case lacking the glamour or media attention of cross-
burning, nude dancing, or abortion rights cases. It may well be the lack of media
attention that explains why the Court "drops the ball" in a case like Arcadia.

One commentator recently maintained that the Court has not given sufficient
guidance in the area of tax and business law, and proposed increased specialization
of the appellate system.' If a few discrete areas of law were given to a national
court of appeals, such as business, tax, or public utilities, the Court could avoid
deciding these technical and complex questions. As a result, a consistent and stable
body of law with adequate protections for consumers would develop. 7 9

176. In the October, 1990, term, the Court issued 112 signed opinions, its fewest since 1970. This
was down from a high of 151 in 1982 and 1983. Robert J. Giuffra, Jr., The Rehnquist Court After Five
Terms, N.Y. L.J. July 30, 1991, at Al. The number of decisions was set to drop further to 109 in the
next term, which ended in June, 1992. Linda Greenhouse, Lightening Scales of Justice: High Court
Trims Its Docket, N.Y. TiMES, Mar. 7, 1992, at Al.

177. PAUL M. BATOR ET AL., HART & WECHSLER'S THE FEDERAL CouRrs AND THE FEDERAL
SYSTEM 1875 (3rd ed. 1988) (paraphrasing the critics).

178. Paul Bator, What Is Wrong with the Supreme Court?, 51 U. Pri. L. Ruv. 673, 684, 695 (1990);
see also Thomas E. Baker & Douglas D. McFarland, The Need for a New National Court, 100 HARV.
L. REv. 1400, 1405-07, 1414 (1987) (noting that huge growth in the number of appellate judgments
since 1960 has made federal law less uniform than ever, Intercircuit Panel needed to address intercircuit
conflicts).

179. See Bator, supra note 178, at 695.
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