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NINTH LIFE

entities; states must now respect individual rights. Just as the First Amend-
ment now protects freedom of speech against the federal and state govern-
ments, the Ninth Amendment likewise protects unenumerated liber-
ties-whatever one's theory of what they are-against both tiers of govern-
ment. Thus, in protecting rights against the states, the Ninth Amendment in
the post-incorporation era serves a distinctly different function from the Tenth
Amendment, which reserves powers to the states.

Put another way, one can envision the Tenth Amendment as drawing a line
through governmental powers. Prior to incorporation, on one side of this line
were Congress' powers, and on the other side was an amorphous mix of
individual rights and state powers. The Ninth Amendment drew no secondary
distinction, since in this era state powers could trump individual rights. Upon
incorporation, however, the Ninth Amendment drew a second line, this one
between all governmental powers and individual rights. In the modern era,
one can understand the Ninth Amendment, along with the first eight
amendments, as delineating the boundary between the two spheres of rights
and powers, while the Tenth Amendment further divides the powers
sphere. 13 '

This analysis, of course, leaves a residual problem. Given that the Framers
were operating in the pre-incorporation world, why would they adopt two
amendments which, at the time, had redundant purposes? The answer lies in
the Framers' extreme wariness of a strong central government. One must
remember that, for the Framers, the entire Bill of Rights was redundant. The
Federalists' first primary argument against a bill of rights, recall, was that it
was unnecessary, for the Constitution's text was already thought to have
capped Congress' powers. In capitulating to the Anti-Federalists, the Framers
merely decided to err on the side of caution. As Madison said in introducing
his original resolutions to the House, "[I]t is possible the abuse of the powers
of the General Government may be guarded against in a more secure manner
than is now done .... We have in this way something to gain, and, if we
proceed with caution, nothing to lose.'' 31

Viewed in this context, the redundancy of the Ninth and Tenth Amendments
emerges as but a more particularized version of the general redundancy of the
Bill of Rights. What may be ironic is that, contrary to Barnett's perception,
if either amendment was viewed as redundant, it was the Tenth. As Madison
observed later in his introductory speech, "[the words of the Tenth Amend-
ment] may be considered superfluous. I admit they may be deemed unneces-
sary; but there can be no harm in making such a declaration, if gentlemen will
allow the fact is as stated."' 32 The Supreme Court, for its part, found no
greater purpose for the Tenth Amendment over the following century and a

130. At this point, it should be clear why a resolution of the question of Ninth Amendment
incorporation necessarily preceded this subsection. The Ninth Amendment's incorporation undergirds
its modem role as a bulwark against all governmental powers.

131. 1 THE DEBATES AND PROCEEDINGS IN THE CONGRESS OF THE UNITED STATES 448 (Joseph
Gales & William Seaton eds., 1834).

132. Id. at 441.
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half ofjurisprudence, concluding flatly, "the Tenth Amendment... states but
a truism that all is retained which has not been surrendered." 33

Before moving on to Barnett's other challenges to the rights-powers
conception, a final puzzle remains in the relationship between the Ninth and
Tenth Amendments. The Tenth Amendment states: "The powers not delegated
to the United States . . . are reserved to the States respectively, or to the
people." These last four words, by importing a role for "the people" in the
allocation of powers, appear to blur the matrix of the Tenth Amendment as
dividing governmental powers between Congress and the states while the
Ninth Amendment safeguards people's rights. Russell Caplan resolves the
dilemma by noting that the words reflect the Framers' belief in the Lockean
ideal of the people as the final repository of all power. 34 As Locke wrote,
"The people alone can appoint the form of the common-wealth ....
Caplan posits that the Tenth Amendment phrase "or to the people" is meant
to indicate the one power which the people possess-the power to dissolve or
reform government.'36 One could perhaps view this power as the ultimate
Ninth Amendment right, which would obviate the need for the "or to the
people" phrase in the Tenth Amendment. The idea of "a right to overthrow
the government," however, sounds somewhat odd.

Once one recognizes the interface between Ninth Amendment rights and
Tenth Amendment powers and the changes wrought by incorporation,
Barnett's remaining two challenges to the rights-powers conception collapse.
Barnett's second objection is that the Ninth Amendment lacks potential
application so long as the government can identify a legitimate power under
which it acts because rights and powers are incapable of conflict. But in the
post-incorporation era, the Ninth Amendment would affirmatively protect
rights in those areas where the federal government lacks an enumerated power
and where the states likewise lack power based on one's philosophy of
incorporation. That is, one could invoke the Ninth Amendment to protect any
right that was both beyond the reach of Article I, Section 8 powers and which
was also "implicit in the concept of ordered liberty," a matter of "fundamental
fairness,"'1 37 or-the thesis to be developed in this Article-which entailed
no possibility of tangible harm.

Barnett's third objection is that the rights-powers conception treats the
Ninth Amendment differently from the first eight amendments, which limit the
government's wielding of legitimate powers. The First Amendment, for
example, prevents Congress from banning the interstate shipment of printing

133. United States v. Darby, 312 U.S. 100, 123-24 (1941).
134. Caplan, supra note 45, at 223.
135. LOCKE, supra note 16, § 141.
136. Caplan, supra note 45, at 264 n. 169 ("Reserved powers comprise the residual capacity of a

people to form or re-form a government, not the particular liberties enjoyed under a government.")
(emphasis in original); see also Norman Redlich, Are There "'Certain Rights ... Retained by the
People"?, 37 N.Y.U. L. REv. 787 (1962).

137. These are two of the more common substantive due process "tests" which the Court developed
to determine which of the Bill of Rights provisions were so indispensable to justice as to be applied
against the states. See supra note 62.
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presses, even though Congress would apparently be acting within its
commerce power. But the Ninth Amendment, even under the rights-powers
conception, would do the same. To use the Griswold example, the Ninth
Amendment would preclude Congress from enacting a ban on the interstate
shipment of condoms, even though again Congress would be drawing on its
legitimate commerce power.

At the bottom of his objections, two aspects of the rights-powers conception
of constitutional structure seem to trouble Barnett. The first is the reality that
a right can cap an enumerated power. Barnett appears to have decided that
the rights-powers conception precludes this conclusion, which leads him to
develop an alternative "power-constraint conception." But it is unclear why
the conception of rights and powers as mutually exclusive offends the notion
of a right limiting a power. Barnett himself provides the answer:

One might try to salvage the rights-powers theory by claiming that there
can be no clash between powers and rights because Congress has no power
to violate a constitutional right .... This formulation of the rights-powers
distinction would require an inquiry into the substance of constitutional
rights to determine the extent of Congressional power. Moreover, this
distinction does not provide an objection to including unenumerated rights
in such an inquiry.38

This seems correct.'39 A right can cut off a power without overlapping with
it. 40 Congress' commerce power, for example, extends up to the point of
banning interstate shipments of printing presses or condoms, at which point
the First or Ninth Amendment cuts it off.

The second aspect of the rights-powers conception that appears to trouble
Barnett, as the above quote illustrates, is the fact that one must look to rights
to determine the limit of powers. Barnett would scrap the rights-powers
conception for a "power-constraint conception" which affirmatively relies on
rights to limit powers. But there is no reason why the rights-powers
conception cannot employ this same device. While it would be nice if the
mutually exclusive spheres of rights and powers would fully define themselves
in self-evident fashion, they do not. And as Barnett correctly notes, it is
impossible to look to powers to define rights. The rights to a speedy trial and
against double jeopardy, he observes, are not capable of deduction merely by
staring at Congress' enumerated powers.' 4'

The only alternative, then, is to look to rights to limit powers. With this
mindset, one realizes that the Framers specifically defined the rights to a
speedy trial and against double jeopardy precisely because they are arbitrary
cut-offs-but cut-offs nonetheless-in the government's power to try a

138. Barnett, Reconceiving, supra note 125, at 12 n.41.
139. Barnett obviously seeks to respond to scholars who argue that the Ninth Amendment does not

protect unenumerated rights, but since that is not the contention here, the threat of unenumerated rights
is an illusory barrier to the "salvation" of the rights-powers conception.

140. Ely, like Barnett, seems similarly unwilling to accept this conception, as manifested by his
assertion that it is a "mistake" to view rights and powers as mutually exclusive. Instead, Ely insists that
"rights ... cut across or trump powers." ELY, supra note 6, at 36.

141. Barnett, Reconceiving, supra note 125, at 9.
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suspected criminal. But to determine the rest of our entitlements under the
first nine amendments, and to survey the limits of governmental powers, like
the commerce power, that are potentially boundless, we need an affirmative
effort at understanding the kinds of rights the Framers meant to protect. That
is what any attempt at excavating the meaning of the Ninth Amendment is all
about.

On the understanding of its incorporation, this subsection has developed the
Ninth Amendment's modern, independent function-to protect individual
rights against federal and state encroachment. We can now return to the -

immediate post-revolutionary era to derive the Framers' intentions for the
Ninth Amendment, knowing those intentions will have contemporary
significance.

3. The Case for Judicial Recognition of Ninth
Amendment Rights

The Ninth Amendment states: "The enumeration in the Constitution, of
certain rights, shall not be construed to deny or disparage others retained by
the people."' 42 In other words, there are apparently other constitutional
rights as deserving of judicial protection as those enumerated in the Bill of
Rights or elsewhere. In light of the history of the Ninth Amendment examined
in Part II, and on an understanding of the Amendment's modern constitutional
relevance, this subsection argues that the Amendment means what it appears
to say. The analysis is in two parts. First is the affirmative argument, the
"prima facie case," if you will, that the Framers intended the courts to protect
Ninth Amendment rights in the same manner as all others. Second is the
argument in the negative, that the "affirmative defense" theories of those who
would rob the Ninth Amendment of its apparent import are flawed. Insofar as
the Amendment's language appears to rest the burden with the defense, the
negative argument is the more important. If one can overcome the various
contentions of the Ninth Amendment's detractors, the Amendment must
achieve status as a full-fledged member of the Bill of Rights.

The Ninth Amendment's gestational chronology reveals the Framers' desire
to protect the "other[ rights] retained by the people" to the same degree as
those enumerated in the "first eight amendments. First, the Framers uniformly
supported the Ninth Amendment. Recall the second strand of the debate over
whether to enact a bill of rights. Doing so, it was feared, would be dangerous
insofar as an imperfect enumeration might imply that all unenumerated rights
had been forfeited to the government.'43 Both sides acknowledged the
danger, because both knew the enumeration would be imperfect.' Only the
Federalists, however, thought the concern fatal to the idea of a bill of rights;
the Anti-Federalists were sufficiently scared of a powerful national govern-

142. U.S. CONST. amend. IX.
143. See supra text accompanying notes 26-27.
144. See supra text accompanying notes 30-3 1.
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ment as to demand yet another check against that threat. Madison's Ninth
Amendment, conceived explicitly to guard against the imperfect enumeration
scenario, 45 was thus not an appeasement to either ideological wing of the
Framers. It alleviated a concern which all shared, a concern which had
become real when the Anti-Federalists won the debate over a bill of rights.
The Bill of Rights was the compromise in the debate; the Ninth Amendment
was not. On the contrary, the Framers welcomed the Ninth Amendment into
the Bill of Rights without significant discussion.

Second, the Framers did generally intend the courts to protect the guaran-
tees of the Bill of Rights. As Madison explained in introducing his original
resolutions to the House:

If [rights] are incorporated into the Constitution, independent
tribunals of justice will consider themselves in a peculiar manner the
guardians of those rights; they will be an impenetrable bulwark against
every assumption of power in the Legislative or Executive; they will be
naturally led to resist every encroachment upon rights expressly stipulated
for in the Constitution by the declaration of rights. 46

Thus, because the Framers intended that the courts protect the Bill of Rights
provisions, and because the Ninth Amendment was a well-received addition
to that catalogue, the only avenue by which one can conclude that the Framers
did not seek judicial guardianship of Ninth Amendment rights is to argue that
the Framers intended to treat those rights differently from those in the first
eight amendments.

Yet any logical reading of the evidence points in exactly the opposite
direction. As its history shows, the raison d'8tre for the Ninth Amendment
was the Framers' fear that imperfect enumeration would implicitly surrender
the rights not enumerated to the government. To read Ninth Amendment rights
as different-specifically, as less protected-from those in the first eight
amendments is to realize the Framers' fear, not to guard against it. The
imperfect enumeration scenario cast such an ominous shadow over the Bill of
Rights as to threaten its enactment. 147 Given that the Ninth Amendment was
the perceived solution to this spectre, it simply defies common sense to
conclude that the Framers intended to accord the Ninth Amendment less
respect than the rest of the Bill of Rights. As Barnett notes, "[I]nsofar as they
believed in the judicial protection of rights, the Federalists' fear that
enumerating rights would diminish other, unenumerated rights suggests only
that they wanted these unenumerated rights protected every bit as much as the
enumerated rights."'48

Now, one might wonder why, if the Framers intended Ninth Amendment
rights to be on a par with the rest of the Bill of Rights, they lumped those
rights into a vague, catch-all Ninth Amendment, relegating them to an
apparent second class status behind the explicitly defined rights of the first

145. See supra text accompanying note 37.
146. 1 ANNALS, supra note 30, at 439.
147. See supra text accompanying notes 30-31.
148. Barnett, supra note 125, at 17.
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eight amendments. The answer lies in the words of James Madison: "[T]he
great object [of a bill of rights] is to limit and qualify the powers of
Government, by excepting out of the grant of power those cases in which the
Government ought not to act, or to act only in a particular mode."'4 9 In
other words, as one writer interprets, Madison "seems to have thought of
rights under two main headings. One, as stipulating agreed upon methods by
which in particular cases the government shall exercise its powers....
Secondly, he thought of another class of rights as declarations of areas totally
outside the province of government.' 150 Rights of the first kind ("group-one
rights"), as suggested in the preceding subsection, had to be specifically
delineated because they represented arbitrary stopping points in various
governmental powers. In this category, for example, are the rights delimiting
the government's power to try suspected criminals (for example, double
jeopardy, self-incrimination, and counsel) and the rights curtailing the
government's power to raise an army (bearing of arms, involuntary quarter-
ing). Group-one rights demand articulation because they do not readily
announce themselves as inherent in the basic premises of a free society.''

With respect to rights in the second group ("group-two rights"), the Framers
simply thought it impossible to enumerate them all. 52 Recall the Feder-
alists' first objection to a bill of rights: It would be unnecessary because the
Constitution affirmatively limited Congress' powers. This suggests that once
the Anti-Federalists won the debate over a bill of rights, the Federalists
probably would have preferred to limit the enumeration to only group-one
rights, those that clarified governmental powers. There would be no need to
enumerate the remaining multitude of general liberty interests that comprised
group-two rights, for their very obviousness as concomitants of freedom
placed them clearly beyond the reach of government.5 3

The Anti-Federalists rejected this view, however, and insisted on enumerat-
ing some of the more elementary group-two rights: freedom of speech,
religion, press, assembly, and redress of grievances. After two hundred years
of specificity, these rights seem paramount today; but the Framers would have
liked to enumerate more. They recognized, however, that no workable bill of
rights could descend to the level of ensuring a man's right "to wear his hat
if he pleased."' 4 Thus, the Federalists indulged the Anti-Federalists' desire
to enumerate general liberty rights only to the extent of one amendment, the
First. They then used amendments Two through Eight to specify important
group-one rights which bounded governmental powers, and they employed the

149. 1 ANNALS, supra note 30, at 437.
150. Dunbar, supra note 46, at 635; see also Caplan, supra note 45, at 257 n.142.
151. As Madison said of another group-one right, "Trial by jury cannot be considered as a natural

right, but a right resulting from a social compact which regulates the action of the community, but is
as essential to secure the liberty of the people as any one of the pre-existent rights of nature." I
ANNALS, supra note 30, at 437.

152. See supra note 30.
153. The reader will recall that Hamilton, for example, argued against the necessity of delineating

such basic rights as freedom of the press. See supra text accompanying note 25.
154. 1 ANNALS, supra note 30, at 432.
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Tenth to allocate powers between the Federal Government and the state
governments. Against this backdrop, the Ninth Amendment's role in the Bill
of Rights' structure becomes clear: to protect the remaining group-two general
rights of liberty, which were simply too numerous to catalogue in their
entirety.

55

Despite the apparent clarity of the Ninth Amendment's constitutional niche,
critics of the Amendment have struggled mightily to derogate its role. Against
the prima facie case for Ninth Amendment substance set forth above, critics
have advanced four basic types of affirmative defenses. In ascending order of
importance, they are: a) the Ninth Amendment means nothing or its meaning
is incapable of ascertainment; b) there are Ninth Amendment rights, but they
are judicially unenforceable; c) the Ninth Amendment refers not to federal
constitutional rights but was adopted merely to preserve other pre-existing
rights under state constitutions and laws; and d) the Ninth Amendment is
merely a "rule of construction" and not an independent source of rights. These
arguments are now examined in turn.

a. The Meaningless Ninth Amendment Defense

The most recent, and famous, champion of the "meaningless Ninth
Amendment" defense is Robert Bork. Testifying to the Senate Judiciary
Committee, Bork opined:

I do not think you can use the Ninth Amendment unless you know
something of what it means. For example, if you had an amendment that
says "Congress shall make no" and then there is an inkblot, and you cannot
read the rest of it, and that is the only copy you have, I do not think the
Court can make up what might be under the inkblot. 56

The meaningless Ninth Amendment defense is at once both the hardest and
the easiest defense to rebut. It is the hardest because, like a religious
conviction, to the speaker it is simply irrebuttable. No amount of historical,
jurisprudential, or logical argument is likely to convince Bork of the Ninth
Amendment's meaning, just as no eloquent presentation of the problem of evil
will dissuade the zealot of the existence of God. The Ninth Amendment, like
the Lord, works in mysterious ways.

The defense is the easiest to rebut because the Ninth Amendment fails to
satisfy Bork's criteria for meaninglessness. There is no inkblot after the words
"The enumeration in the Constitution." We have the full text of the sentence.
We have historical and jurisprudential materials. We have a general
understanding of the Framers' thoughts in enacting the Ninth Amendment, and
we have our powers of reason. Most importantly, we have a constitutional

155. This analysis directly squares with Madison's original Ninth Amendment phraseology which
provided that enumerated rights were to be construed "either as actual limitations of [governmental]
powers, or as inserted merely for greater caution." I ANNALS, supra note 30, at 435. In other words,
enumerated rights were either group-one rights or were group-two rights "inserted merely for greater
caution." Id.

156. Robert H. Bork, The Boric Disinformers, WALL ST. J., Oct. 5, 1987, at 22.
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command: "It cannot be presumed that any clause in the constitution is
intended to be without effect; and therefore such a construction is inadmissi-
ble, unless the words require it. '"15' True, the Ninth Amendment is a hard
provision to decipher. But since we have enough to go on, it is our constitu-
tional and intellectual duty to try.

b. The Judicial Unenforceability Defense

A second kind of argument in derogation of the Ninth Amendment is that
the Framers did not intend Ninth Amendment rights to receive judicial
protection from the courts. Raoul Berger has been the primary proponent of
this defense. Berger writes:

To my mind, a right "retained" by the people and not described has not
been embodied in the Constitution. Madison made clear that the retained
rights were not assigned to the [F]ederal [G]overnment: to the contrary, he
emphasized that they constitute an area in which "Government ought not
to act." This means, in my judgment, that the courts have not been
empowered to enforce the retained rights against either the federal
government or the states.158

In other words, Berger views it as an expansion of governmental power to
give courts the ability to protect Ninth Amendment fights, yet the Framers
designed the Ninth Amendment, as he correctly notes, to limit governmental
power. This leads Berger to conclude:

In "retaining" the unenumerated rights, the people reserved to themselves
power to add to or subtract from the rights enumerated in the Constitution
by the process of amendment exclusively confided to them by [A]rticle V.
If this be deemed supererogatory, be it remembered that according to
Madison the ninth amendment itself was "inserted merely for greater
caution."'

159

The judicial unenforceability defense as stated by Berger is fatally flawed
for several reasons. First, Berger's conclusion that the Ninth Amendment does
nothing more than reiterate the people's ability to amend the Constitution
borders on the ridiculous. He contends that if this renders the Ninth
Amendment redundant, we should remember that it was "inserted merely for
greater caution." This is flatly wrong. As the full text of Madison's original
draft of the Ninth Amendment shows, 6 ° the "inserted merely for greater
caution" phrase referred not to the Amendment itself but rather to any group-
two general liberty rights that might find their way into the Bill of Rights.
The first Federalist objection to a bill of rights indicates that these fights were
most presumed not to require articulation, for they were the rights which the
government had no expressed power to reach and which thus constituted the

157. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 174 (1803).
158. Berger, supra note 95, at 20 (quoting Madison's introductory speech to the House).
159. Id. at 14.
160. 1 ANNALS, supra note 30, at 435.

[Vol. 69:759



NINTH LIFE

areas in which "Government ought not to act."16' Thus, any group-two
liberty rights which, from Madison's 1789 perspective, ultimately made the
Bill of Rights would have been "inserted merely for greater caution." As it
turns out, some of these rights did in fact show up as the five basic rights of
the First Amendment.

Second, Berger's thesis that judicial enforcement of rights expands
governmental powers is simply mistaken. Berger correctly identifies the Ninth
Amendment as referring to those rights (group-two or general liberty' rights)
where, in Madison's words, "Government ought not to act.' 62 But by taking
the quote out of context, Berger overlooks the fact that, by the word
"Government," Madison meant the legislature and the executive, not the
judiciary. The full text of Madison's quote is as follows:

[T]he great object [of a bill of rights] is to limit and qualify the powers of
Government, by excepting out of the grant of power those cases in which
the Government ought not to act, or to act only in a particular mode. [The
states have] point[ed] these exceptions sometimes against the abuse of the
executive power, sometimes against the legislative, and, in some cases,
against the community itself; or, in other words, against the majority in
favor of the minority. 63

Notably absent from this passage is the judiciary, indicating that Madison did
not view a court's protection of a right to be an exercise in governmental
power. The Framers understood the common-sense notion that judicial
enforcement is a necessary concomitant of a meaningful right, not an extra
governmental power.' 64 A contrary conclusion would not square with
Madison's view, mentioned above and stated only seven paragraphs later in
his speech, that, "If [rights] are incorporated into the Constitution, indepen-
dent tribunals of justice will consider themselves in a peculiar manner the
guardians of those rights."' 65

Finally, the judicial unenforceability defense, as advanced by Berger or
anyone else, unavoidably contradicts the Ninth Amendment's plain language.
As Barnett observes: "To concede that enumerated rights are judicially

161. See supra text accompanying notes 149-55..
162. See supra text accompanying note 158.
163. 1 ANNALS, supra note 30, at 437.
164. See, e.g., Suzanna Sherry, The Founders' Unwritten Constitution, 54 U. CHI. L. REV. 1127,

1169 (1987) (discussing the Founders' belief that "for every violation of a right there exists a legal
remedy").

165. 1 ANNALS, supra note 30, at 439. while the whole passage, see supra text accompanying note
146, would appear to destroy Berger's thesis, Berger responds by emphasizing the words "expressly
stipulated" as implying judicial protection only for the first eight amendments. Berger, supra note 95,
at 9. However, there is no reason to assume that Madison meant "expressly stipulated" to exclude Ninth
Amendment rights. The phrase instead appears to refer to all rights, including Ninth Amendment rights
which were not individually listed only'because they were too numerous. Moreover, one could play
Berger's game by emphasizing part of the preceding sentence, that courts "will be an impenetrable
bulwark against every assumption of power in the Legislative or Executive," 1 ANNALS, supra note 30,
at 439 (emphasis added), to suggest that the exclusion of the judiciary indicates that Madison did not
view judicial ability to enforce rights as tantamount to governmental power.
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enforceable power constraints,' 66 but unenumerated rights are not, is ...
surely to 'disparage' them, if not to 'deny' them altogether. Denying judicial
protection to the unenumerated rights effectively surrenders them up to the
general government."'' 67 Indeed, one can only wonder what the Framers
would have thought of the judicial unenforceability reading of the Ninth
Amendment. Madison explicitly introduced the Ninth Amendment to "guard
against" the implication that unenumerated rights had been relinquished to the
governinent. As Barnett points out, the judicial unenforceability defense would
manifest that very implication by leaving protection of Ninth Amendment
rights in the unwieldy hands of the executive and legislature. Insofar as Ninth
Amendment rights demand the "independence and coherence best promised
by the judicial process '  even more than other rights, the judicial
unenforceability result would seem an especially severe "disparagement" of
Ninth Amendment rights vis-a-vis their counterparts in the first eight
amendments.

c. The Alternative Reference Defense

A third defense offered to rebut the prima facie meaning of the Ninth
Amendment is that the Amendment refers not to federal constitutional rights
but merely preserves pre-existing rights under state laws and constitutions.
The primary advocate of this "alternative reference" defense is Russell
Caplan,'69 who writes:

For the federalists, the Bill of Rights was a concession to skeptics, merely
making explicit the protection of rights that had always been implicit. The
unenumerated rights retained under the ninth amendment were to continue
in force as before, as the operative laws of the states. Unenumerated rights
were not federal rights, as were enumerated rights, but represented the
persistence of the "legislative regulation" of the states. 70

166. The reader may recall that this is how Barnett likes to envision rights. See supra text
accompanying note 138.

167. Barnett, Reconceiving, supra note 125, at 21; see also Calvin R. Massey, Federalism and
Fundamental Rights: The Ninth Amendment, 38 HAsTrNGs L.. 305, 305 (1987) ("If the reserved rights
are not to be denied or disparaged by the enumeration of other rights, but only enumerated rights may
be judicially enforced, the reserved rights necessarily shrivel. If this is not disparagement .... then the
concept has been drained of all meaning.").

168. Lawrence G. Sager, You Can Raise the First, Hide Behind the Fourth, and Plead the Fifth. But
What on Earth Can You Do with the Ninth Amendment?, 64 CHI.-KENT L. REV. 239, 252 (1988). Sager
writes:

Legitimate claims of constitutional right that do not enjoy an explicit textual provenance are
especially needy of the independence and coherence best promised by the judicial process:
independence because constitutional rights that do not announce themselves may be especially
vulnerable to neglect; and coherence because the identification of such rights should depend
on the judgment that they are of a piece with the broader jurisprudence of the Constitution.

Id.
169. Perhaps sensing the inadequacy of his "meaningless Ninth Amendment" defense after being

rejected by the Senate, Robert Bork has converted to this view. See ROBERT H. BORK, THE TEMPTING
OF AMERICA: THE POLITICAL SEDUCTION OF THE LAW 184 (1990).

170. Caplan, supra note 45, at 243.
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Caplan frames the historical evidence to assert that Madison was referring to
state and common law rights when he stated, "I believe that the great mass of
the people who opposed [the Constitution], disliked it because it did not
contain effectual provisions against encroachments on particular rights."''
This allows Caplan to conclude that the Ninth Amendment was designed not
to embrace further federal rights, but "to guarantee that rights protected under
state law would not be construed as supplanted by federal law merely because
they were not expressly listed in the Constitution."'72

The flaw in the alternative reference defense is its failure to recognize that
the Ninth Amendment's fundamental mission was to prevent the arrogation of
power by a strong central government. As documented above, the Framers
drafted the Ninth Amendment to state from a rights perspective what the
Tenth Amendment stated from a powers perspective: that the Congress was
not to go beyond its enumerated powers.'73 The whole purpose behind the
Bill of Rights was to saddle Congress with a second check, besides the
enumerated powers structure of Article I, that would prevent it from
trammeling the people's rights.

The degree to which states protected rights was irrelevant to the Framers'
thinking in enacting the federal Bill of Rights. That is, even assuming states
protected no rights, the Framers still would not have permitted Congress'
powers to extend beyond those of Article I. If Caplan were correct in his
thesis that the Ninth Amendment was meant only to protect pre-existing state
law rights, the Federal Government, acting pursuant to a legitimate power,
could trammel any right not enumerated in either the first eight amendments
or in state laws. In the area of unenumerated rights, Congress would be free
to roam. This, of course, is exactly what the Framers sought to avoid. As
shown above, the Second through Eighth Amendments were designed to
specify where Congress was to act "only in a particular mode." The First and
Ninth were designed to specify where "Government ought not to act" at
all.

174

From a broader perspective, the alternative reference defense raises
disturbing supremacy implications. As one writer notes:

[If] the [N]inth [A]mendment actually immunizes state-granted rights from
being undone by Congress as a matter of positive law .... this would give
artful state lawmakers the ability to insulate almost any state law from
federal legislative preemption .... Also, were this its purport, the ninth
amendment would have addressed the enumerated powers of Congress, not
the enumerated rights which were plainly intended to limit those pow-
ers. 1

75

Here again, as the writer points out, the alternative reference defense misses
the essence of the Ninth Amendment's function as federal power constraint

171. Id. at 253 (quoting 1 ANNALS, supra note 30, at 450).
172. Id. at 254.
173. See discussion supra part III.A.2.
174. See supra text accompanying notes 149-55.
175. Sager, supra note 168, at 244.
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through its design as federal rights guarantor. Had the Framers desired to
make state rights supreme, a possibility they actually debated, 76 they surely
would have employed different language in both the Ninth Amendment and
the Supremacy Clause. As it is, however, the Ninth Amendment's wording can
indicate only that the Framers sought to keep Congress from the realm of
unenumerated rights.

d. The Rule of Construction Defense

A final kind of defense advanced against the Ninth Amendment's prima
facie meaning is that the Amendment represents nothing more than a rule of
constitutional construction. This defense is both the most important and the
most common; for those who would explain away the Ninth Amendment,
there is nothing easier than to reduce it to a "rule of construction." The
problems with this defense begin immediately, however, because the
commentators disagree over what construction the Amendment commands.
Leslie Dunbar writes:

[T]he [N]inth [A]mendment ... instructs the courts to act on the principle
that rights are not created by law, and do not require legal recognition for
their exercise .... The answer to the judge who wrote that the Constitution
"does not confer any rights except in the instances where those rights are
specifically enumerated," is that the Constitution does not confer any rights
at all.'7

By contrast, James Kelley observes:

[W]hether one reads the history of the ninth as foreclosing the "imperfect
enumeration" theory, or as attempting [to preclude the first eight amend-
ments from being read narrowly], the amendment clearly remains a rule of
construction with the purpose of obviating the possibility of interpreting the
first eight amendments as exclusive. It is not, as its history indicates, either
a source or a summary of those unenumerated rights.17

1

While Dunbar reads the Ninth Amendment to state the grandiose fact of
natural law, Kelley sees it as a mundane instruction that rights are not
confined to narrow interpretations of the first eight amendments. Though
neither writer offers explicit guidance on how one might determine other
rights, Dunbar's Ninth Amendment apparently directs courts to look to the
heavens, while Kelley's Ninth Amendment tells judges to look anywhere
beyond the plain language of the first eight amendments. The writers agree
only that the Ninth Amendment neither "confers" nor is a "source" of
unenumerated rights.

No matter which version of the rule of construction defense one prefers, the
irony which undermines the defense is invariably the same. Every rule of
construction theory recognizes the Ninth Amendment to hold that unenumer-

176. See 2 Elliot's DEBATES, supra note 12, at 545.
177. Dunbar, supra note 46, at 641 (quoting Ex Parte Kurth, 28 F. Supp. 258, 264 (S.D. Ca. 1939))

(emphasis in original).
178. Kelley, supra note 14, at 825.
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ated rights exist, but none allows the Amendment to serve as the constitutional
means of protecting those rights. The result is that, under this theory, courts
would be unable to protect unenumerated rights that could not be fairly
inferred from any constitutional provision, even if everyone agreed those
rights to be valid. The irony which undoes the defense is that in these cases,
the Ninth Amendment's rule of construction would be impossible to fulfill.
Courts, lacking the constitutional net to catch them, would be reduced to
helplessly watching rights float past. The Ninth Amendment's "rule of
construction" would effectively become a taunt. 179

This cannot be what the Framers had in mind for the Ninth Amendment.
Like the judicial unenforceability defense, the rule of construction defense
treats Ninth Amendment rights as different from those in the first eight
amendments, thereby disparaging Ninth Amendment rights. Whereas the
judicial unenforceability defense disparages Ninth Amendment rights by
denying them legal protection, the rule of construction defense does the same
by denying them constitutional grounding. Both defenses ignore the Ninth
Amendment's unambiguous instruction.

While the judicial unenforceability defense resulted, at least in Berger's
case, from a misconceived notion of governmental powers, the development
of the rule of construction defense points to a larger, more pernicious force
at work in the continuing disparagement of Ninth Amendment rights. Kelley
demonstrates this force in the reasoning that induces him to reject the Ninth
Amendment as an independent safeguard of unenumerated rights. Criticizing
Goldberg's Griswold opinion that the Ninth Amendment protects marital
privacy, Kelley writes: "So straightforward-and to some so appealing-is
this conclusion that the unarticulated premise is almost missed. The premise
is that the right of privacy in marriage is classifiable, like freedom of religion
or the right to a jury trial, as a fundamental right."' 0 It is Kelley, however,
not Goldberg, who reads an "unarticulated premise" into Goldberg's
opinion-that a right must necessarily be "fundamental" before it can receive
constitutional protection. Kelley rejects Goldberg's reasoning because there
is nothing which tells us that marital privacy is fundamental, unlike freedom
of religion and trial by jury, which are presumably fundamental because they
are listed in the first eight amendments. But why must marital privacy be
"fundamental" to receive constitutional protection? How would a court ever
deduce that an unenumerated right is fundamental?

Kelley is not alone. Nearly everyone accepts "fundamentality" as a
prerequisite for recognition of an unenumerated constitutional right. Yet while
fundamentality may be an appropriate criterion in other modes of unenumer-

179. One could respond by speculating that there would never be a right that could not be stuffed
into some constitutional provision; there is, after all, the old stand-by of substantive due process liberty.
But it is hard to believe that the Framers drafted the Ninth Amendment, or any constitutional provision
for that matter, with a view towards ballooning the scope of another constitutional provision, especially
one as tenuous as substantive due process. Indeed, Part VI examines the possibility that the Ninth
Amendment moves toward eliminating, as opposed to fueling, the need for substantive due process.

180. Kelley, supra note 14, at 830.
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ated rights jurisprudence, such as substantive due process, there is nothing in
the Ninth Amendment's history which suggests that Ninth Amendment rights
must be fundamental before they can receive judicial cognizance. In cases
where rights cut off governmental powers (group-one rights), the degree to
which a right is fundamental should of course bear on a court's decision as
to where the right cuts off the power. Because free speech is clearly
fundamental, for example, it would cut off the government's commerce power
to ban interstate shipments of printing presses, though it might not cut off the
power to ban dissemination of instructions for building a hydrogen bomb. 8 '

But in those cases where a right implicates no governmental power at all,
that is, where pure group-two rights are concerned, the 'fundamentality" of
the right at issue is irrelevant. In these pure cases in which, in Madison's
words, "Government ought not to act," the relative importance of the right in
question has no bearing on the dispositive fact that government is without
power to interfere in the exercise of the right. Thus the Framers contemplated
constitutional protection for a man's "right to wear his hat if he pleased,"' 8 2

yet we would hardly consider such a right fundamental. Similarly, Goldberg's
Griswold concurrence is correct because marital privacy, like the right to wear
a hat, is a pure group-two right in which the government lacks power to
interfere. Whether or not marital privacy is "fundamental" is immaterial.18 3

Insofar as the Framers, as demonstrated above, designed the Ninth
Amendment specifically to protect these group-two rights that fall outside the
ambit of governmental power, the notion of fundamentality as a prerequisite
for constitutional status stands as the greatest impediment to Ninth Amend-
ment renaissance. If our jurisprudence continues to insist on a showing that
an asserted unenumerated right is fundamental, and the primary index of
fundamentality is enumeration, then we will continue to make an end run
around the Ninth Amendment's instruction. Of course, we do recognize some
unenumerated rights to be constitutionally protected, but we have only done
so in each case after struggling with the question of whether, they are
fundamental. It is in this way that our rights jurisprudence, as hypothesized
in Part I, has become stuck at a fixed bundle of rights. Our constitutional
decision makers are reluctant to expand the category of "fundamental rights,"
for too much expansion, they fear, would undermine credibility in the concept
of "fundamental" and thereby trivialize the Constitution.

181. See United States v. Progressive, Inc., 467 F. Supp. 990 (W.D. Wis. 1979). The careful reader
will observe this illustration as contradictory, since free speech is cited here as an example of a group-
one right, but is referred to above as one of the five enumerated group-two rights of the First
Amendment. The answer must be that while the Framers generally contemplated it as a group-two right,
there are instances in which it necessarily cuts off an expanded federal commerce power or state power.

182. See supra note 30.
183. By now, most people would probably agree that marital privacy is "fundamental." But the

Supreme Court has decided that findamentality is lost in the short leap from heterosexual marital
privacy to homosexual privacy. In Bowers v. Hardwick, 478 U.S. 186 (1986), the Court declined to
protect homosexual privacy based solely on its determination that there is no fundamental right to
engage in homosexual sodomy. Whatever one thinks of this determination, it illustrates how the fate of
unenumerated rights hinges in large measure, if not entirely, on the quest for fundamentality.
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