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such compromises, sorting out marital from nonmarital incidents would be
complicated and require an enormous amount of state-by-state litigation.
And again, there is no evidence so far that courts are interested in creatively
working around nonrecognition laws.'#

The bigger problem with such compromises is that they reinforce the
idea that an extant same-sex marriage is inherently unequal to or less valua-
ble than an opposite-sex marriage and less worthy of honor and protection.
Intermediate, compromise steps such as civil unions may make sense as
states continue debating whether to create same-sex marriages. But once a
valid marriage has been created, the idea of compromising over how much
recognition it should receive is foreign to contemporary American experi-
ence. Moreover, such compromises over recognition are reasonable only if
we accept the premise that “[s]ame-sex marriage is not likely to spread very
widely in the United States in the near future” because “fpJublic opinion is
too strongly against it.”'* In fact, this premise has not held up. At the time
Koppelman wrote in 2006, one state (Massachusetts) had authorized same-
sex marriage. Today the number is six plus the District of Columbia. As
public opinion becomes more supportive of same-sex marriage, that number
is likely to grow.

E. Conflict of Laws, State Interests, and Individual Rights

As a bridge to my argument that we should look to the Due Process
Clause to protect extant same-sex marriages, it is helpful to consider why
conflict of laws is not an adequate paradigm for thinking seriously about the
limits of state power over marriages and families.

I have argued elsewhere that conflicts doctrine, along with the related
doctrines of constitutional and statutory full faith and credit, constitute a
“state interests paradigm” that focuses on the interests of states to the ex-
clusion of considerations of individual rights.!*> Conflicts doctrine is
“preoccupied with choosing the proper state to supply the applicable law,
rather than directly searching for the proper law or, much less, for the
proper result”’**6 Unlike substantive law, it only “aims at the spatially best
solution,” not “the materially best solution.”'*” Consequently, “[wlhen we

143, We should also remember that “[t]he courts of each state are active participants in
the formulation and implementation of local policies. To place in their hands extensive re-
sponsibility for deciding when those policies will yield to and when they will prevail over the
competing policies of sister states seems unsound.” William F. Baxter, Choice of Law and the
Federal System, 16 STaN. L. REV. 1, 23 (1963).

144. KOPPELMAN, supra note 21, at 152.

145.  See Steve Sanders, Interstate Recognition of Parent-Child Relationships: The Limits
of the State Interests Paradigm and the Role of Due Process, 2011 U. CHI. LEGAL F. 233, 234
(2011).

146. SyMeoN C. SYMEONIDES, THE AMERICAN CHOICE-OF-LAw REvVOLUTION 405
(2006).

147. Id. at 406 (quoting Gerhard Kegel, Paternal Home and Dream Home: Traditional
Conflict of Laws and the American Reformers, 27 AM. J. Comp, L. 615, 616 (1979)) (internal
quotation marks omitted).
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think about the conflict of laws, we always think in terms of states and their
relations with each other,” and “[w]hat we tend to forget is that choice of
law, as every other field of law, ultimately pertains to human relations.”'*8
Because conflicts doctrine has its roots in international law, “{s]tate relations
are considered to be more important than private relations and therefore are
superposed to them.”'*® Viewing conflicts exclusively as a matter of “battles
between states . .. closes the mind to the role of the individual,”** even
though “[i]t is the individuals who will feel the consequences of the applica-
tion of a particular law, and it is their interests that are most directly
concerned by the outcome of the dispute.”*!

Several noted conflicts scholars have wrestled with this problem, albeit
not in the specific context of same-sex marriage. As Lea Brilmayer writes,
“One is hard put to find a serious discussion of ‘rights’ in the current
academic literature or judicial discussions of choice of law. With a few
notable exceptions, the academic talk is all about ‘policies,’ or ‘interests,” or
‘functional analysis.’ ”'* This is an important problem, Brilmayer
argues, because

[clhoosing to talk in terms of rights rather than policies or interests repre-
sents a fundamental jurisprudential commitment which is reflected in the
way that concrete problems are resolved . . . . Rights impose limits on state
authority, protecting individuals from being forced to sacrifice for the good
of society as a whole. They reflect a notion of individual desert that stands
above the instrumental advantage to be achieved by the application of
some particular state’s substantive law.'

In a similar vein, Terry Kogan has written that “the most important consti-
tutional values at issue in choice of law are those related to fairness to the
litigants, not those aimed at accommodating state policy interests.”'>* And
Scott Fruehwald has observed that the minimal constraints that the Supreme
Court has placed on state choice of law have resulted in a privileging of “state
interests over individual liberty interests, contravening the purpose of the Due
Process Clause—the protection of individual liberty.”!>

To be sure, the domestic relations branch of conflicts doctrine holds that,
where marriage is concerned, “the protection of the justified expectations of
the parties is of considerable importance” and “a basic policy underlying the

148. Matthias Lehmann, Liberating the Individual from Battles between States: Justify-
ing Party Autonomy in Conflict of Laws, 41 VAND. J. TRANSNAT’L L. 381, 382-83 (2008).

149. Id. at 399.

150. Id. at 400.

151. Id at414.

152. Lea Brilmayer, Rights, Fairness, and Choice of Law, 98 YALE L.J. 1277, 1277
(1989).

153. Id. at 1278.

154. Terry S. Kogan, Toward a Jurisprudence of Choice of Law: The Priority of Fairness
Over Comity, 62 N.Y.U. L. Rev. 651, 681 (1987).

155. Scott Fruehwald, Constitutional Constraints on State Choice of Law, 24 U. Day-
ToN L. REv. 39, 56-57 (1998).
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field of marriage.”!* But this observation, in an interpretive comment to the
Second Restatement, is merely aspirational, and states can and do ignore it.
Based on an extensive historical survey of cases, Lynn Wardle found that in
“inter-jurisdictional conflicts concerning recognition of controversial forms
of domestic relations . . . protection of the strong domestic relations policy of
the forum sovereign is the dominant, controlling consideration.”!>” Although
respect for established relationships was an “influential consideration[]” and
comity was a “presumption,” in the end, “when recognition of a novel form
of domestic relations would directly contradict or seriously impair or defy a
strong public policy of the forum sovereign regarding domestic relations,
that consideration consistently controlled the outcome.”!5

Consider, too, that the Supreme Court “rarely intervenes” to protect
“nonforum state interests, or the interest of nonforum litigants, that are dis-
rupted by parochial state conflicts decisions.”'>® Indeed, “a state’s decision
to decide an issue under its own law and not another’s is today practically
immune from constitutional scrutiny.”’1%

Such a regime seems ill suited for adjudicating the questions of individ-
ual rights and liberty that are inherent in our modern understanding of
marriage and family, because it artificially maximizes state power and con-
trol. It allows states to achieve through conflicts law a degree of hegemony
over questions of marriage and family that they could not legitimately attain
through substantive law that is subject to constitutional scrutiny. To deal
with the phenomenon of same-sex marriage fairly and rationally, it is neces-
sary to break out of the state interests paradigm of conflicts thinking and
look instead to the liberty and privacy guarantees of the Constitution.

III. DISTINGUISHING MARRIAGE CREATION
FROM MARRIAGE RECOGNITION

It is bad to be denied the right to marry the person you choose, but it
seems far worse to marry that person and then have the marriage summarily
taken away from you. To understand why the Due Process Clause should
protect intact marriages against interference in mini-DOMA states, it is nec-
essary to appreciate how marriage creation differs from marriage
recognition and how refusing to license a marriage differs from nullifying
one. Conceptually, these distinctions are not difficult, but appreciating them
is critical for breaking out of the state interests paradigm of conflicts think-
ing. We are accustomed to the prerogative of states to stipulate rather than

156. RESTATEMENT (SECOND) OF CONFLICT OF LAws § 283 cmt. b (1971).

157. Lynn D. Wardle, From Slavery to Same-Sex Marriage: Comity Versus Public Policy
in Inter-Jurisdictional Recognition of Controversial Domestic Relations, 2008 BYU L. REv.
1855, 1903-04 (2008).

158. 1Id. at 1904.

159. Gene R. Shreve, Choice of Law and the Forgiving Constitution, 71 INp. L.J. 271,
271 (1996).

160. James Y. Stern, Note, Choice of Law, the Constitution, and Lochner, 94 Va. L. Rev.
1509, 1510 (2008).
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reason. But once we understand marriage recognition as a question of con-
stitutional significance, it becomes clear why mini-DOMA states should be
required to justify the harms they seek to inflict on extant marriages.

A. Affirmation Versus Interference

In one of the few federal cases to consider the validity of a nonrecogni-
tion law, a district court in Florida dismissed a complaint brought by two
women who had married in Massachusetts and sought recognition of the
marriage in Florida.'®! The court rejected their claims because no controlling
precedent “acknowledge[d] or establish{ed] a constitutional right to enter
into a same-sex marriage.”'®? In coming to this conclusion, the court ad-
dressed the wrong question. The plaintiffs were not asking Florida to allow
them to “enter into a same-sex marriage”’—they already had one. They were
simply trying to stop Florida from effectively taking their marriage away
from them. Yet there was no separate constitutional principle, other than the
“right to marry,” to which the court could look.

Why has marriage recognition not previously been conceptualized as a
constitutional question? One theory may be that after the Supreme Court
addressed interracial marriage in Loving—which was, remember, a recogni-
tion case, not a right-to-marry case'>—states were not voiding or denying
recognition to any other category of marriages (including those based on
age, consanguinity, or polygamy) in a way that was visible or frequent
enough to draw the attention of federal courts or the broader society. Recall
that before same-sex marriage came on the scene, the public policy excep-
tion to marriage recognition had largely fallen into disuse.'®

At first blush, it might seem odd to suggest that a migratory same-sex
marriage should be recognized in a state that prohibits same-sex marriage
for its own residents. But there is no legal or cognitive dissonance in this
idea—indeed, it is the very principle behind the place of celebration rule,
and as a practical matter, states have long lived with this compromise. As a
New York state appellate court noted in a 2008 case that recognized a same-
sex marriage that a New York resident had procured in Canada (an evasive
marriage, it should be noted),

Under th[e] “marriage-recognition” rule, New York has recognized a mar-
riage between an uncle and his niece “by the half blood,” common-law
marriages valid under the laws of other states, a marriage valid under the

161. See Wilson v. Ake, 354 F. Supp. 2d 1298 (M.D. Fla. 2005).

162. Id. at 1309.

163. See Loving v. Virginia, 388 U.S. 1, 2-5 (1967). To recount the story briefly, in
1958, Mildred Jeter, an African-American woman, and Richard Loving, a white man, married
in Washington, D.C., then returned to Virginia and established their home. Virginia not only
refused to recognize interracial marriages, it criminalized them. The Lovings were prosecuted
and pled guilty. The judge suspended their sentence on the condition that they leave the state.
The Lovings® legal fight to retun home to Virginia took them all the way to the Supreme
Court. My thanks to Mae Kuykendall for the point that Loving was a recognition case.

164. See supra notes 96-98 and accompanying text.
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law of the Province of Ontario, Canada of a man and a woman both under
the age of 18, and a “proxy marriage” valid in the District of Columbia, all
of which would have been invalid if solemnized in New York.”'s’

In conflicts doctrine, “the question whether a marriage can be legally cele-
brated in a jurisdiction is entirely distinct from the question whether the
marriage should be given legal effect in the state.”'%

The key premise of my argument here is that the same distinction—
creating versus recognizing—also is supportable under constitutional due
process doctrine. The dignitary and practical consequences are much differ-
ent between marriage denial and marriage nullification, and thus so is the
balance of interests between the individual and the state.

The Due Process Clause is often regarded as a shield of negative liberty
against undue state interference in the individual’s life. But Carlos Ball has
suggested that the “right to marry” has a “positive component” because “[i]t
is State action that creates the very institution that makes the exercise of the
fundamental right to liberty in the context of marriage possible.”’*” A de-
mand for a marriage license is not a demand that the state leave you alone,
in the manner of a negative liberty. It is, rather, a demand for official affir-
mation, based on an understanding that marriage is, for many people, a
“unique expressive resource.”!% It is a petition that the state use its power to
alter one’s legal status. In the first American decision authorizing same-sex
marriage, the Massachusetts Supreme Court observed that “the government
creates civil marriage . . .. In a real sense, there are three partners to every
civil marriage: two willing spouses and an approving State.”’'® And as mar-
riage historian Nancy Cott writes,

At the same time that any marriage represents personal love and commit-
ment, it participates in the public order . . . . To be marriage, the institution
requires public affirmation. It requires public knowledge—at least some
publicity beyond the couple themselves; that is why witnesses are required
for the ceremony and why wedding bells ring. More definitively, legal mar-
riage requires state sanction, in the license and the ceremony.'™

Marriage’s public dimension explains in part why gay and lesbian advo-
cates are fighting to expand the institution and why traditionalists are
fighting to confine its meaning: “Both traditionalists and progressives are

165. Martinez v. Cnty. of Monroe, 850 N.Y.S.2d 740, 742 (App. Div. 2008) (citations
omitted).

166. Joanna L. Grossman, New York’s Highest Court Upholds Benefits for Same-Sex
Spouses in Narrow Ruling, FINDLAw (Nov. 24, 2009), http://writ.news.findlaw.com/grossman/
20091124 .html (emphasis added).

167. Carlos A. Ball, The Positive in the Fundamental Right to Marry: Same-Sex Mar-
riage in the Aftermath of Lawrence v. Texas, 88 MINN. L. Rev. 1184, 1187, 1206 (2004).

168. David B. Cruz, “Just Don’t Call It Marriage”: The First Amendment and Marriage
as an Expressive Resource, 74 S. CAL. L. REV. 925, 928-929 (2001).

169. Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 941, 954 (Mass. 2003).
170. Corr, supra note 39, at 1-2.
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motivated by the symbolic legitimacy and status offered by civil mar-
riage.”!"!

The constitutional “right to marry” has always been murky. Although the
Supreme Court has said the right is “fundamental,” it has also hedged its
position by giving a wide berth to state interests, explaining that “reasonable
regulations that do not significantly interfere with decisions to enter into the
marital relationship may legitimately be imposed.”'’? But the Court has not
explained what makes a marriage-entry regulation “reasonable,” or how we
can tell when it “significantly interfere[s] with” the ability to enter marriage.
Moreover, in the small number of marriages cases they have decided, the
Justices “have drawn on both due process and equal protection rationales,
sometimes alternating between them, sometimes relying on both, and some-
times explicitly invoking neither,” with the result that “both the rationale for
[the fundamental right to marry] and its structure have remained unclear.”'”3

Cass Sunstein goes so far as to argue that the right to marry “ought not
to be protected as a matter of substantive due process,” and that “[i]f a state
abolished the official institution of marriage, it would be acting constitution-
ally,” because “[tlhe state is under no obligation to confer either the
expressive or the material benefits of marriage.”!'™ At the same time, he
acknowledges that “[sJome of the associational benefits now connected with
marriage could, and probably must, be respected even if marriage did not
exist.”'” True fundamental rights, Sunstein writes, “are generally rights to
be free from government intrusion”; unlike marriage creation, “they do not
require affirmative provision by the state.”!’s Rather, they simply “‘require[]
governmental noninterference.”!”” For this reason, it is a misnomer to equate
the right to marry with the substantive due process right to privacy. Doing so
reflects what Richard Posner calls “[t]he curious appropriation of the word
privacy to describe what is not privacy in the ordinary sense but rather free-
dom.”17®

By contrast, a right of marriage recognition is much closer to a negative
liberty. At the most basic level, it is a demand that a state not interfere with
an intact legal relationship among members of a nuclear family. The contin-
gent and uncertain right to marry stands in contrast to the Supreme Court’s
decisions that protect privacy within the context of extant marital, family,
and intimate relationships. The Court does not lightly declare entire areas of
human endeavor to be “sanctuar[ies] from unjustified interference by the

171. Marc R. Poirier, The Cultural Property Claim within the Same-Sex Marriage Con-
troversy, 17 CoLUM. J. GENDER & L. 343, 359 (2008).

172. Zablocki v. Redhail, 434 U.S. 374, 386 (1978).

173. Nelson Tebbe & Deborah A. Widiss, Equal Access and the Right To Marry, 158 U.
Pa. L. REv. 1375, 1386-87 (2010).

174. Cass R. Sunstein, The Right To Marry, 26 Carpozo L. Rev. 2081, 2118 (2005).
175. Id.

176. Id. at 2094.

177. Id.

178. RICHARD A. POSNER, SEX AND REasoN 335 (1992).
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State”!™ or “realm[s] of personal liberty which the government may not
enter.”'¥ But it has placed extant marital, family, and intimate relationships
in this space. Even Justice Scalia has said that “sanctity would not be too
strong a term” for “relationships that develop within the unitary family.”!¥!
In the line of due process decisions that culminated in Lawrence, the Court
almost appears to have recognized, at least rhetorically, what libertarian the-
orist Randy Barnett has called a “presumption of liberty”'¥>—a paradigm
that “places the burden on the government to establish the necessity and
propriety of any infringement on individual freedom,”'® and which virtually
never settles for mere rational basis scrutiny.

The right-to-marry cases concern access to a state-created institution,
and the Court has signaled deference toward states to prescribe the prerequi-
sites for marriage. By contrast, the family and relationship privacy cases
protect a right to be left alone: to keep the state out of one’s marital relation-
ship (Griswold), parenting decisions (Meyer, Pierce), and reproductive and
sexual choices (Griswold, Eisenstadt, Roe, Lawrence); to maintain relation-
ships whose “meaning” the government may not “define” (Lawrence); and
to live with one’s own family members and be free from the government’s
attempts to define and coercively enforce the makeup of a permissible fami-
ly (Stanley, Moore). In Zablocki, Justice Powell expressed the view that an
existing marriage carried a higher liberty interest than did the right to enter
marriage. In his concurring opinion, Justice Powell said:

Although the cases cited in the [majority opinion] indicate that there is a
sphere of privacy or autonomy surrounding an existing marital relationship
into which the State may not lightly intrude, they do not necessarily sug-
gest that the same barrier of justification blocks regulation of the
conditions of entry into . . . the marital bond.'®

The analogy of marriage recognition to negative liberty is imperfect, to
be sure. For one thing, the Court’s family privacy jurisprudence is “frag-
mented” and “fail[s] to identify and adhere consistently to a single standard

179. See Roberts v. U.S. Jaycees, 468 U.S. 609, 618 (1984).
180. See Lawrence v. Texas, 539 U.S. 558, 578 (2003).
181. Michael H. v. Gerald D., 491 U.S. 110, 123 (1989) (plurality opinion).

182. RANDY E. BARNETT, RESTORING THE LosT CONSTITUTION: THE PRESUMPTION OF
LiBERTY (2004).

183. Id. at 259-60; c¢f. Randy E. Barnett, Justice Kennedy’s Libertarian Revolution:
Lawrence v. Texas, 2003 Caro Sup. Ct. REv. 21, 21 (2003) (“If the approach the Court took
in the case is followed in other cases in the future, we have in Lawrence nothing short of a
constitutional revolution, with implications reaching far beyond the ‘personal liberty’ at issue
here.”); Robert J. Delahunty & Antonio F. Perez, Moral Communities or a Market State: The
Supreme Court’s Vision of the Police Power in the Age of Globalization, 42 Hous. L. Rev.
637, 690 (2005) (arguing that “the Court’s individual rights jurisprudence has moved away in
recent years from recognizing the beliefs and practices of the community as sources of norma-
tivity and value and as a legitimate basis for legislation” and that the Court “seems inclined
.. . to constitutionalize much of John Stuart Mill’s libertarianism”).

184. Zablocki v. Redhail, 434 U.S. 374, 397 n.1 (1978) (Powell, J., concurring) (empha-
sis added).
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of constitutional review.”'®® For another, if one state recognizes another
state’s marriage, it must also provide the normal state-created incidents of
marriage, a mix of legal privileges and responsibilities that give some com-
ponent of affirmative recognition to the marriage. But as I discuss in Section
IV.B.3, the primary purpose served by most of these incidents is to safe-
guard the integrity, privacy, and longevity of marriages. Functionally, they
express the state’s support for marriage, but they rest on neutral principles of
promoting commitment, responsibility, and stability in family relationships;
they only favor heterosexual marriage if the state chooses to restrict them to
heterosexuals. When everything else in a state’s marriage policy points to-
ward the goal of preserving and protecting the rights of married individuals
so that their marriages succeed, laws specifically aimed at voiding or deny-
ing recognition to intact marriages without cause or due process appear all
the more perverse and unacceptable. '8¢

B. Forcing the State to Justify Its Harm

When a state withholds a marriage license, it circumscribes the individ-
val’s life choices; it classifies the individual in a way that denies the
possibility of access to social recognition and public benefits. But this is
different from the harm a state inflicts when it voids or denies recognition to
an extant marriage. As Koppelman notes, “A rule that same-sex marriages are
void the moment one of the parties changes her domicile would have absurd
results.”'¥” If two people who were once married are suddenly rendered legal
strangers to one another, property rights are potentially altered, spouses dis-
inherited, children put at risk, and financial, medical, and personal plans and
decisions thrown into turmoil. One spouse might be prevented from making
emergency medical decisions for the other. Some states might not honor
contracts benefiting a same-sex spouse, and same-sex couples might be
“subject to having the[ir] children snatched from them and placed in foster
care.”'®® Should the couple choose to exit the relationship someday, access
to divorce may not be possible.'® Moreover, “[a]s a legal stranger, your

185. Meyer, supra note 69, at 532.

186. See Lois A. Weithorn, Can a Subsequent Change in Law Void a Marriage that Was
Valid at Its Inception? Considering the Legal Effect of Proposition 8 on California’s Existing
Same-Sex Marriages, 60 HAsTINGS L.J. 1063, 1098 (2009) (arguing that “marital law is struc-
tured to reinforce” the expectation that a marriage should endure, and “[i]t would, therefore,
be strange indeed . . . for the state to suddenly become a unilateral force mandating retroactive
voiding of marriages that were unquestionably valid at their inception”).

187. Koppelman, supra note 133, at 2155.

188. Stanley E. Cox, Nine Questions About Same-Sex Marriage Conflicts, 40 NEw ENG.
L. REv. 361, 374 (2006).

189. See Joanna L. Grossman, No Gay Divorcees in Texas: An Appellate Court Refuses
to Dissolve a Same-Sex Marriage, FindLaw (Sept. 13, 2010), http://writ.corporate.
findlaw.com/grossman/20100913.htm! (“Can a couple that marries in one jurisdiction get
divorced in another? . . . [Flor same-sex couples, the answer is no better than ‘Maybe’ (and in
many cases, it is clearly ‘No’) due to the patchwork of inconsistent state laws regarding same-
sex marriage.”).

HeinOnline -- 110 Mich. L. Rev. 1450 2011-2012



June 2012] Right to (Keep Your) Same-Sex Marriage 1451

partner stands behind children, parents, siblings, grandparents, aunts and
uncles, cousins, and even the state in terms of priority and legal standing,”
and “this absence of relationship can have significant bearing in cases of
relationship dissolution, child custody, second parent adoption, inheritance,
and health care decision-making.”1%

Conflicts doctrine, having no enforcement mechanisms, is impotent to
address all these harms.!®! But framing marriage recognition as a matter of
constitutional due process brings individual interests into the equation and
forces the state to justify the harm it seeks to impose. In a substantive due
process case, the core of the analysis is assessing whether the state’s interest
in maintaining a liberty-infringing policy is important and necessary enough
to justify the specific harm that the plaintiff is forced to suffer.

To be sure, my view of marriage recognition as something that requires
balancing state and individual interests swims against the tide of conven-
tional wisdom, which simply accepts that a state has the authority to convert
a married couple to the status of legal strangers. Mark Rosen argues that
“the prospect that two states may disagree about what constitutes a valid
marriage is not terribly daunting.”'*? Even “[i]f it seems odd that two per-
sons may be married in the eyes of one state but not others,” that problem
merely “reflects the fact that different political communities feel differently
about what constitutes a valid marriage,” something that should be respected
as a matter of “federalism’s commitments to political diversity.”'** Similarly,
Lynn Hogue says that “[p]ublic policy is so integral a part of the decision of
a state as to who can be married, to whom and under what circumstances,
that no state can dictate the terms of that relationship for another.”'*

But these positions are sound only if we assume that the law should
view marriage recognition solely in terms of a clash of state interests, rather
than a clash between the state and the individual. The relevant question is
not whether a state has an interest in its definition of marriage in the ab-
stract. As to persons who seek new marriages under its laws, it surely does
have such an interest. But for marriage recognition, the relevant question is
whether the state has a sufficiently important and necessary interest in its
marriage policy to justify the harms it proposes to inflict on already-married
couples. “When a state favors its interests over individuals’ interests in

190. Nancy J. Knauer, Same-Sex Marriage and Federalism, 17 Temp. PoL. & Civ. RTs.
L. REv. 421, 439 (2008) (footnote omitted).

191.  See supra notes 145-158 and accompanying text.

192. Mark D. Rosen, Why the Defense of Marriage Act Is Not (Yet?) Unconstitutional:
Lawrence, Full Faith and Credit, and the Many Societal Actors that Determine What the Con-
stitution Requires, 90 MINN. L. REV. 915, 997 (2006).

193. Id.

194. L. Lynn Hogue, State Common-Law Choice-of-Law Doctrine and Same-Sex “Mar-
riage”: How Will States Enforce the Public Policy Exception?, 32 CREIGHTON L. REv. 29, 37
(1998).
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choice of law, it is using the individual as a means to an end.”'% When states
behave in this way, constitutional scrutiny is required.

IV. MARRIAGE RECOGNITION UNDER THE DUE PROCESS CLAUSE

To this point, I have explained that marriage and family are protected by
well-established constitutional principles, and that nonrecognition laws rep-
resent an intrusion by the state into extant family relationships. I have also
explained that reliance on conflicts principles cannot provide a rational and
expeditious solution to the problem of migratory same-sex marriages. By
breaking out of the state interests paradigm, and by acknowledging the dif-
ference between marriage creation and marriage recognition, we can
appreciate the harm that nonrecognition laws inflict and why states should
be required to justify that harm as necessary to significantly advancing an
important interest.

In this Part, I discuss four principles of constitutional due process that
support a right of marriage recognition. I then consider the interests that a
state might assert in opposing this right for same-sex couples. But first, I
explain the level of scrutiny that is appropriate for this analysis.

A. The Appropriate Level of Scrutiny

Marriage nonrecognition laws should be scrutinized under the Due Pro-
cess Clause so that the interests of a state in its anti-same-sex marriage
policy are weighed against the interests of the marital parties in the contin-
ued existence of their marriage. A flexible, intermediate level of scrutiny,
requiring the state to advance important interests and show that marriage
nullification is necessary to significantly further those interests, is the ap-
propriate judicial test.

In its marriage and family privacy cases other than Loving (where race
discrimination was the overriding concern), the Supreme Court, David
Meyer argues, has applied neither strict scrutiny nor mere rational basis
scrutiny, but instead a more “flexible” burden of justification for the
government.'* For example, in both Moore (a family case) and Zablocki (a
marriage case), he says,

[Tlhe Court departed from the usual language of “compelling” interests
and “narrow tailoring” in describing the governing review, substituting
ambiguous verbiage in its place. In Moore, for example, having found a
burden on Mrs. Moore’s fundamental right of family kinship, the Court
held only that it would then “examine carefully the importance of the gov-
emnmental interests advanced and the extent to which they are served by
the challenged regulation.” Perhaps these formulations meant to imply’

195. Fruehwald, supra note 155, at 60; see also Brilmayer, supra note 152, at 1291
(“The problem with consequentialist approaches to choice of law is that the individual is treat-
ed merely as a means to an end.”).

196. See David D. Meyer, A Privacy Right to Public Recognition of Family Relation-
ships? The Cases of Marriage and Adoption, 51 VILL. L. REv. 891, 915 (2006).
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strict scrutiny, but the Court’s pointed ambiguity suggested to some readers
a commitment to an intermediate standard of review.'’

Moreover, in Lawrence, “the Court’s failure to employ any clearly rec-
ognizable standard of scrutiny . . . has led several scholars to detect a more
general breakdown of the established ‘tiers’ of scrutiny even beyond the
context of family privacy.”'®® And Randy Barnett writes that in Lawrence,
the Court broke “free at last of the post-New Deal constitutional tension
between the ‘presumption of constitutionality,” on one hand, and ‘fundamen-
tal rights,” on the other.”'® The majority “did not begin by assuming the
statute was constitutional. But neither did they call the liberty at issue ‘fun-
damental.” 2% Rather, “the Court took the much simpler tack of requiring
the state to justify its statute, whatever the status of the right at issue.”*!

In a recent case dealing with an individual service member’s substantive
due process challenge to the military’s “Don’t Ask, Don’t Tell” policy, the
Ninth Circuit carefully analyzed Lawrence and similarly concluded that the
“Court’s rationale for its holding—the inquiry analysis that it was apply-
ing—is inconsistent with rational basis review.”?? The appellate court also
took note of a post-Lawrence substantive due process case, Sell v. United
States,”®® which involved forcible administration of antipsychotic drugs to a
mentally ill criminal defendant. In Sell, the Supreme Court recognized a
“significant constitutionally protected liberty interest” (though not a funda-
mental right) in “avoiding the unwanted administration of antipsychotic
drugs.”?* The Court held that such intrusion on personal interests by the
government was permissible only where it was “necessary significantly to
further important governmental trial-related interests.”?® In other words, a
mere legitimate interest would not suffice. Reading Sell and Lawrence togeth-
er, the Ninth Circuit concluded that intermediate scrutiny was appropriate
where “the government attempts to intrude upon the personal and private lives
of homosexuals.”?* Specifically, the appellate court held that “the government
must advance an important governmental interest, the intrusion must signifi-
cantly further that interest, and the intrusion must be necessary to further
that interest.”?’ This standard informs my discussion in the sections that
follow.

197. Id

198. Id. at917.

199. Barnett, supra note 183, at 21.

200. Id.

201. Id.

202. Witt v. Dep’t of the Air Force, 527 F.3d 806, 817 (9th Cir. 2008).
203. 539 U.S. 166 (2003).

204. Sell, 539 U.S. at 178 (quoting Washington v. Harper, 494 U.S. 210, 221 (1990))
(internal quotation marks omitted).

205. Id. at179.
206. Wirt, 527 F3d at 819.
207. Id.
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In suggesting a right of marriage recognition, I am not making an argu-
ment under Equal Protection Clause doctrine, and thus my argument does
not depend on finding gays and lesbians to be a suspect class. Nonetheless,
there is some element of equal protection thinking in the analysis. For ex-
ample, assume that two married couples—Evan and John, and Harry and
Louise—migrate to a mini-DOMA state. The state will, of course, recognize
Harry and Louise’s marriage without anyone really thinking about it. As for
Evan and John, I am not arguing that their marriage must be recognized be-
cause they were similarly situated to Harry and Louise in their capacity to
enter marriage. That assertion would simply collapse into a right-to-marry
argument under the Equal Protection Clause. Rather, what makes the two
couples similarly situated is their status as parties to an extant, valid mar-
riage. A right of marriage recognition would take hold only after a couple
had been validly married, and it would place a shield around that status,
forcing a state to provide important justifications before voiding the mar-
riage or denying it recognition.

One of the criticisms of recognizing liberty interests under the Due Pro-
cess Clause is that those interests—for example, the right to be free of
sodomy laws or certain abortion restrictions—typically are recognized in the
teeth of positive law. But the right of marriage recognition simply prevents
discrimination in the allocation of marriage benefits and duties that are al-
ready created by positive law.?%

The use of due process to prevent states from improperly excluding
same-sex marriages from the longstanding place of celebration rule reflects
how, as Cass Sunstein writes, due process

has been interpreted largely ... to protect traditional practices against
short-run departures. The clause has therefore been associated with a par-
ticular conception of judicial review, one that sees courts as safeguards
against novel developments brought about by temporary majorities who
are insufficiently sensitive to the claims of history.?®

Under due process analysis, a “highly relevant” consideration is “wheth-
er an existing or time-honored convention, described at the appropriate level
of generality, is violated by the practice under attack.”?'® In a similar vein,
Kenneth Karst argues that although we typically think of “group subordina-
tion” as a problem addressed by the Equal Protection Clause, the
“antisubordination values” of equal citizenship “have contributed to individ-
ual liberties” and that “concerns about group subordination have profoundly
influenced the doctrinal growth of substantive due process.”?!! In the Four-
teenth Amendment, he concludes, “ ‘liberty’ means equal liberty.”?'> And the

208. My thanks to Will Baude for this point.

209. Cass R. Sunstein, Sexual Orientation and the Constitution: A Note on the Relation-
ship between Due Process and Equal Protection, 55 U. CHL L. REv. 1161, 1163 (1988).

210. Id

211. Kenneth L. Karst, The Liberties of Equal Citizens: Groups and the Due Process
Clause, 55 UCLA L. Rev. 99, 102 (2007).

212. Id. at 133.
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Supreme Court acknowledged a similar principle in Lawrence, observing
that “[e]quality of treatment and the due process right to demand respect for
conduct protected by the substantive guarantee of liberty are linked in im-
portant respects.”?!* In a recent article, Kenji Yoshino argues that the Court
has been “shutfting] doors in its equality jurisprudence in the name of plu-
ralism anxiety,” but has at the same time “opened doors in its liberty
jurisprudence to compensate.”!

If marriage recognition is a significant liberty interest, that suggests it
should be a neutral principle applicable to all marriages, not a right synthe-
sized exclusively for the benefit of gays and lesbians. I agree. If this is so,
however, might the same rule force states to recognize incestuous, polyga-
mous, or other “taboo” marriages? Such outcomes are not a necessary
consequence of the rule, and we should not be detained by such red her-
rings. First, as I demonstrated in Section II.B.2, in contemporary practice
such marriages are very rarely an issue, because no state licenses polygamy
or truly “incestuous” marriages,?'> while seven jurisdictions currently li-
cense same-sex marriages. More importantly, the flexible, intermediate form
of scrutiny I have suggested leaves ample room to consider state interests
that are distinctively implicated by polygamy or incest. For one thing, the
constitutionality of criminal bans on polygamy and incest remain securely in
place. (Remember that no state authorized same-sex marriage before the
Court struck down sodomy laws in 2003.) Polygamy also has been associat-
ed with “abusive impact on children,”?'® while same-sex marriages have not.
Other state interests furthered by restrictions on polygamy may include
“Im]aintaining the binary nature of marriage” and “equality of the sexes.”?!’
And of course, incest involves concerns over coercion and voluntary con-
sent. In short, it is entirely plausible that a state could assert important
interests that were significantly advanced by continuing to deny recognition
to such marriages. A right of marriage recognition would simply put states
to their proof, which is not an unreasonable demand where something as
important as a marriage is at stake.

And so we should deal with the problem that is actually in front of us.
The constitutional protections the Court has already extended to gays and
lesbians and their relationships, most notably in Lawrence, along with the
growing public support for same-sex marriage and the empirical reality that
tens of thousands of such marriages have already been performed, all sharply
distinguish same-sex marriage in the contemporary United States from any
other “taboo” unions. Accordingly, my discussion in the next two Sections of

213. Lawrence v. Texas, 539 U.S. 558, 575 (2003).
214.  Kenji Yoshino, The New Equal Protection, 124 Harv. L. REvV. 747, 750 (2011).
215. See supra notes 104-112 and accompanying text.

216. Amy Fry, Comment, Polygamy in America: How the Varying Legal Standards Fail
to Protect Mothers and Children from Its Abuses, 54 ST. Louis U. LJ. 967, 969 (2010).

217. Elizabeth Larcano, Note, A “Pink” Herring: The Prospect of Polygamy Following
the Legalization of Same-Sex Marriage, 38 ConN. L. REv. 1065, 1068 (2006).
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this Part reflects the specific context of extant same-sex marriages and the
individual and state interests they implicate.

B. Due Process Principles Supporting a Right of Marriage Recognition

1. Reasonable Expectations and Reliance -

As the place of celebration rule recognizes, marriage implicates im-
portant individual interests based on reliance and reasonable expectations.
When two individuals marry, they make long-term plans for their lives, fi-
nances, property, and children. As one state high court observed, “In an age
of widespread travel and ease of mobility, it would create inordinate confu-
sion and defy the reasonable expectations of citizens whose marriage is
valid in one state to hold that marriage invalid elsewhere.”?!® Marriage nulli-
fication laws “frustrate[] rational planning” because “[t]here are significant
costs when actors . . . are forced to make decisions without knowing what
law governs their actions.”?'? As one prominent conflicts scholar explains,
“Couples moving from state to state usually rightly anticipate that their sta-
tus does not change. Marriages, after all, are not like fishing licenses where
one needs a new one in each new state and with each new season.”??® And as
a leading treatise observes, “Human mobility ought not to jeopardize the
reasonable expectations of those relying on an assumed family pattern.”??' A
person seeking to get married, of course, has no such reliance and expecta-
tion interests; such interests arise only once a marriage has been formed.
Such reliance and expectation interests are perhaps the most obvious way
that an existing marriage differs from a potential marriage.

One of the purposes of the Due Process Clause traditionally has been to
protect a party’s reasonable expectations when they are endangered by gov-
ernment action,??? and so it is appropriate to look to due process to protect
extant marital relationships. A right of marriage recognition also is con-
sistent with an understanding of due process as grounded in principles of
“reasonable societal reliance.”??® Such an approach “look[s] to the existing

218. In re Estate of Lenherr, 314 A.2d 255, 258 (Pa. 1974); see also Margaret F. Brinig
& June Carbone, The Reliance Interest in Marriage and Divorce, 62 TuL. L. REv. 855, 856
(1988) (“[Tlhe law of domestic relations—Ilike the law governing many other consensual
relationships—has always protected the ‘reliance interest,’ that is, the parties’ change of posi-
tion in reliance on the joint enterprise.”).

219. Michael H. Gottesman, Draining the Dismal Swamp: The Case for Federal Choice
of Law Statutes, 80 Geo. L.J. 1, 12-13 (1991).

220. Borchers, supra note 75, at 354.

22]1. SCOLES ET AL., supra note 11, at 560.

222. See Larry Kramer, Rethinking Choice of Law, 90 CoLuM. L. REv. 277, 336 (1990)
(explaining that parties’ “reasonable expectations” are protected by the Due Process Clauses
of the Fifth and Fourteenth Amendments, at least when the expectations are “so widely shared
as to be uncontroversial”).

223. Brandon R. Johnson, Note, “Emerging Awareness” After the Emergence of Rob-
erts: Reasonable Societal Reliance in Substantive Due Process Inquiry, 71 BROOK. L. REV.
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