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The Death of an Honorable Profession

CARL T. BOGUS*

INTRODUCTION

The legal profession is dead or dying. It is rotting away into an occupation. On this,
those assembled at the bedside concur, though there is much about which they disagree.
"The law has become a business like any other," writes Anthony T. Kronman.' "The loss
of this culture is final," he continues, "and the only choice that lawyers now have is
whether to struggle futilely against their fate or accept it with a measure of dignity."2

Mary Ann Glendon has not given up all hope. We are, she writes, only on "the edge of
chaos."3 The profession is sinking fast, to be sure, but the disease is only thirty years old,
which, Glendon reminds us, is "a short span in the life of traditions that have been
evolving since the thirteenth century, when lawyers began to congregate in inns near the
King's Courts at Westminster."4

In the back of the sickroom, others watch the events with flushed excitement, as if
anticipating large bequests from a distant relative whom they never much liked. Richard
A. Posner, who has little affection for either the law or the profession, awaits the end
eagerly. According to Posner, law lacks "real intellectual autonomy" and is properly
giving way to "scientific and other exact modes of inquiry," such as economics, which
have more authority.5 The law is fantasy, merely politics and rhetoric masquerading as
something more.6 Posner believes that the legal profession was built upon selfishness,
that it is a cartel benefiting from noncompetitive pricing and monopolistic practices.7 The
death of the profession will end these restrictive practices. Laymen will be able to
compete with lawyers, and traditional legal education will become optional.t George L.
Priest holds similar views. The legal system is not best understood by lawyers, but by
social scientists, he argues." "As a legal scholar becomes serious about some behavioral
science and sophisticated in its practice, he is pulled away from the law as a distinct
subject and even as an interesting subject," writes Priest. "Indeed, the more seriously the
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Syracuse University; A.B., 1970, Syracuse University. The Author practiced law in Philadelphia for eighteen years. The
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of this Article.

1. ANTHONY T. KRONMAN, TIE LOST LAWYER: FAILING IDEALS OF THE LEGAL PROFESSION 370 (1993).
2. Id.
3. MARY ANN GLENDON, A NATION UNDER LAWYERS: How THE CRISIS IN THE LEGAL PROFESSION IS

TRANSFORMING AMERICAN SOCIETY 285 (1994).
4.Id. at 288.
5. Richard A. Posner, The Decline of Law ay an Autonomous Discipline: 1962-1987, 100 HARV. L. REV. 761, 768,

772-73 (1987). Posner is Chief Judge on the United States Court of Appeals for the Seventh Circuit and a leading figure
in'the law and economics movement.

6. Richard A. Posner, The Material Basis of Jurisprudence, 69 IND. LJ. 1, 35-37 (1993). Posner attributes the
current state of affairs to inconsistent demands on the legal profession. The public expects judges to procure certain
political results in areas such as abortion. Yet, courts are supposed to "find law" rather than to "make law." These contrary
demands lead lawyers and judges to engage in shallow crafting. Id.

7. Id. passim.
8. Id. at 36 (describing a future with paralegals competing with lawyers, business persons influencing the

development of law, and legal education focusing on practical training).
9. George L Priest, Social Science Theory and Legal Education: The Law School as University, 33 J. LEGAL EDUC.

437, 438 (1983). Priest is the John M. Olin Professor of Law and Economics at Yale Law School.
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scholar takes the behavioral theory, the more difficult it becomes to justify why law is a
subject worthy of study at all."'"

Respect for lawyers seems everywhere on the decline. The percentage of Americans
who give lawyers high ratings for honesty and ethical standards has fallen from an
already unimpressive 27% in 1985 to 17% in 1994." Lawyer bashing is all the rage. This
is not new, of course; even Shakespeare knew he could count on a lawyer joke for
laughs.' What may be new, however, is the concerted, political attack on lawyers.
Speaking to the annual meeting of the American Bar Association on August 13, 1991,
Vice President Dan Quayle called the civil justice system "a self-inflicted competitive
disadvantage,"' 3 asking, "Does America really need 70 percent of the world's lawyers?"'4

Never mind that in fact the United States has somewhere between 25% and 35% of the
world's lawyers." Quayle's speech tapped a nerve, 6 and lawyer bashing became a
political weapon. In his acceptance speech at the 1992 Republican National Convention,
George Bush ridiculed Bill Clinton as the candidate supported "by every trial lawyer who
ever wore a tasseled loafer," and he repeatedly attacked the "crazy, out-of-control legal
system" in his standard stump speech. 7 Two years later, Republicans included as one of
ten legislative proposals in their Contract With America a so-called Common Sense Legal
Reforms Act, which they said was "to stem the endless tide of litigation."'"

The "current attack on lawyers" may be "a well-orchestrated campaign being conducted
by business interests," as Alan M. Dershowitz asserts,' 9 but the fact remains that it sells.
Even lawyers can cash in on lawyer bashing. A book arguing that "modem law has set
out to ban all human judgment 20 and titled The Death of Common Sense: How Law Is
Suffocating America became a national bestseller,2' a rarity for a book dealing with the
arcane subject of laws and regulations.' Its author, New York lawyer Philip K. Howard,
was catapulted into near-celebrity status-he met with the President, the Senate Majority

10. Id.
11. Leslie MeAneny & David W. Moore, Annual Honesty & Elhics Poll Congress andMedia Sink in Public Esteem,

GALLUP POLL MONTHLY, Oct. 1994, at 2. By way of comparison, pharmacists enjoy high ratings of 62% for honesty and
ethics by the public. Other professions rate as follows: medical doctors 47%, police officers 46%, business executives
22%, real estate agents 14%, insurance salespeople and members of Congress 9%, car salespeople 6%. Id. at 2.

12. WILLIAM SHAKESPEARE, THE SECOND PART OF HENRY THE SIxTH act 4, sc. 2.
13. David Margolick, Address by Quayle On Justice Proposals Irks Bar Association, N.Y. TIMES, Aug. 14, 1991,

at Al, A]4.
14.Id.
15. Marc Galanter, Predators and Parasites: Lawyer-Bashing and Civil Justice, 28 GA. L. REV. 633, 647 (1994).
16. Saundra Torry & Mark Stencel, Bush. Quayle Find Voters Respond to Anti-Lawyer Theme, PHIL.A. INQUIRER,

Aug. 29, 1992, at A4; see also Deborah R. Hensler, Taking Aim at the American Legal System: The Council on
Competitiveness's Agenda for Legal Reform, 75 JUDICATURE 244, 250 (1992) ("Cynical pundits suggested the Vice-
President was testing how 'lawyer bashing' would play with the American public in the upcoming elections.").

17. Aaron Epstein, Several Misfires as the Bush Camp Aims at Lawyers, PHILA. INQUIRER, Sept. 17, 1992, at A9;
see also Carl T. Bogus, War on the Common Law: The Struggle at the Center of Products Liability, 60 Mo. L. REv. 1,
5-7 (1995) (describing Republican support of tort reform efforts).

18. CONTRACT WITH AMERICA 11 (Ed Gillespie & Bob Schellhas eds., 1994).
19. Alan M. Dershowitz, Heroes and Hired Guns, A.B.A.J., Oct. 1991, at 72, 73.
20. See Nina A. Burleigh, Breaking the Rules, A.B.A.J., May 1995, at 74,76 (quoting from an interview with Philip

Howard, author of THE DEATH OF COMMON SENSE: How LAW is SUFFOCATING AMERICA (1994)).
21. As of July, 1995, The Death of Common Sense had been on the nonfiction bestseller list for 22 weeks. Best

Sellers, N.Y. TIMES BOOK REv., July 16, 1995, at 30.
22. See Richard Lacayo, Anecdotes Not Antidotes, TIME, Apr. 10, 1995, at 40, 40 ("Not just anybody can make a

best seller out of the bone-dry topic of regulatory law.').
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Leader, the governors of four states, and appeared on Oprah and Nightline-even as
others discovered that some of the stories Howard relates in his book are "partial or
misleading," while others are "flatly wrong. '

Meanwhile, lawyers express increasing misery in their work. The percentage of lawyers
in private practice who say they are "very satisfied" plunged 20% in just six years, from
1984 to 1990.24 Since 1973, lawyers have progressively worked longer hours25 and made
less money.26 Although associates of the largest firms are more highly paid than ever
before, they too suffer malaise. The zeitgeist is captured by a former associate in a New

York firm who said, "We were paid so much because this is work no one really wants to
do."'27 Experts are empaneled to analyze the "identity crisis" in the legal profession."
There is general agreement about the core of the problem: the practice of law is suffering
from increased commercialization.29 This is not a new concern; for at least one hundred
years, people have worried that the profession was turning into a business. 0 "What is
unique about the present," writes Rayman L. Solomon, "is that concern over
commercialism has become a crisis."3'

The commercialization of the practice of law is often attributed to increased
competition. Forces responsible for intensifying competition include changes in the law,
particularly decisions by the Supreme Court striking down minimum fee schedules32 and
restrictions on lawyer advertising and solicitation. 33 We might add as well that the
Supreme Court has decided that lawyers have a First Amendment right to comment
publicly on pending cases. 3' Lawyers now advertise on billboards, publish discount
coupons in yellow page advertisements, and appear on Larry King Live, all unheard of
twenty years ago.35 But the factor generally accorded the greatest weight in increasing

23. Burleigh, supra note 20, at 75; Lacayo, supra note 22, at 40.
24. GLENDON, supra note 3, at 87.
25. According to an ABA study, "the number of lawyers working more than 200 hours per month" increased from

35% in 1984 to 50% in 1990. Nancy D. Holt, Are Longer Hours Here to Stay? Quality Time Losing Out, A.B.A. J., Feb.
1993, at 62, 64.

26. James Lyons, Law & Economics 101, FORBES, Feb. 4, 1991, at 91.
27. James Lyons, it's Not a Wonderful Situation, FORBES, Feb. 4,1991, at 90, 91.
28. E.g., ABA Journal Roundtable, Identity Crisis, 74 A.B.A. J., Dec. 1994, at 74 (empaneling experts to discuss

the theory that professionalism is giving way to commercialism).
29. Galanter, supra note 15, at 670.
30. See, e.g., id. at 670.
31. Rayman L. Solomon, Five Crises or One: The Concept of Legal Professionalism, 1925-1960, in LAWYERS'

IDEALS/LAWYERS' PRACTIcES: TRANSFORMATONS INTE AMERICAN LEGAL PROFESSION 144, 173 (Robert L. Nelson
et al. eds., 1992).

32. Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975).
33. Shapero v. Kentucky BarAss'n, 486 U.S. 466 (1988); Zauderer v. Office ofDisciplinary Counsel, 471 U.S. 626

(1985); In re Primus, 436 U.S. 412 (1978); Bates v. State Bar of Ariz., 433 U.S. 350 (1977). A shift may be under way
in this area, however. Dissenting in Shapero, Justice O'Connor argued that the Court took a wrong turn in Bates when it
decided that restrictions on the advertising of professional services should be evaluated on the same basis as general
commercial advertising. Shapero, 486 U.S. at 487-91. In Florida Bar v. Went For It, Inc., 115 S. Ct. 2371 (1995), she
mustered a majority for this view and wrote the Court's opinion holding that a state could prohibit lawyers from sending
targeted direct-mail solicitations to victims and their relatives for 30 days following an accident or disaster.

34. Gentile v. State Bar of Nev., 501 U.S. 1030 (1991).
35. The Court's potential change ofdirection in the advertising cases, see supra note 33-34 and accompanying text,

is motivated not by a concern about the evils of competition but by a worry that advertising and solicitation injure the
dignity of the profession. Went Forlt. Inc., 115 S. Ct. at 2380. For two reasons, however, Gentile is even more damaging
to the dignity of the profession. First, it dissolved a barrier between court proceedings and street talk. As "officers of the
court," lawyers used to consider it their professional duty to refrain from "trying cases in the press" but lawyers now

1996]
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competition-and hence commercialism-within the bar is the enormous growth in the
number of lawyers over the past two decades.

Between 1970 and 1990, the number of law schools in the United States increased from
145 to'182.36 During the same time, most of the previously existing schools substantially
increased the sizes of their student bodies. The combined effect resulted in the number
of lawyers and judges in the United States expanding from 320,000 in 197211 to 815,000
in 1993.1' In 1972, there was one lawyer or judge for every 656 Americans; by 1991, the
ratio was 1:3 10.1 As measured strictly by these figures, therefore, competition became
more than twice as stiff for lawyers over the past two decades, and with law schools now
producing 38,000 new lawyers annually,4" the screw is tightening every year.

Change is continuous and inevitable, and we must ask whether the profession is dying
or merely changing. That, of course, requires us to ask what we mean by profession in the
first place. This essay explores these and related questions. Part I uses fiction to examine
the changing image of lawyers-both self-image and public image, which of course are
intertwined. It shows that the lawyer's image has changed dramatically over the last two
generations. Part II presents an indictment. It shows that a significant segment of the bar
routinely and patently pads bills and defrauds clients, and it argues that the profession's
silence in the face of open and endemic fraud is evidence of its own death. Part III
considers what it means to say a profession has died. It wrestles with the question: What
is a profession? It looks not inward but outward and considers why journalism-despite
building an infrastructure of professional institutions and promulgating a code of
ethics-has failed to become a profession. Part IV uses these insights to begin a
discussion of how to resurrect the honorable profession of law. Part V offers concluding
thoughts.

I. THE CHANGING IMAGE OF LAWYERS IN FICTION

Fictional characters are often archetypes of their times, and they are particularly
revealing because key traits are exaggerated." Consciously or unconsciously, writers
often create stories that are, on one level, fables or parables about important issues of the

litigate in the courtroom during the day and on television at night. Second, in contrast to lawyer advertising, which is
practiced more aggressively by the lower strata of the bar, prominent lawyers promote their clients' causes (and not
incidently themselves) in press conferences and on Larry King Live. Indeed, this behavior today is what makes lawyers
prominent.

36. BUREAU OF THE CENSUS, STATISTICAL ABSTRACT OF THE U.S. 1994 Table No. 295, at 191 (114th ed. 1994)
[hereinafter 1994 CENSUS].

37. BUREAU OFTHE CENSUS, STATISTICAL ABSTRACT OF THE U.S. 1981 Table No. 675, at 402 (101st ed. 1981)
[hereinafter 1981 CENSUS].

38. 1994 CENSUS, supra note 36, Table No. 637, at 407.
39. This ratio is based upon the total U.S. population as reported by Bureau of the Census. Id., Table No. 2, at 8.
40. Id., Table No. 637, at 407.
41. As legal historian Lawrence M. Friedman put it:

The lawyers of LA. Law are caricatures; but caricatures are always caricatures of something, and that
something has to be real. The imagery of L.A. Law reflects, very likely, real changes in the modal
personalities of lawyers, or at least business lawyers-changes that can be linked to changes in litigation
and litigation style in recent years.

Lawrence M. Friedman, Law Lawyers, andPopular Culture, 98 YALE L.J. 1589,1600-01 (1989) (emphasis in original).
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day. With some deconstructing the allegorical nature of the stories, the hopes, fears, and
beliefs of the times can be revealed. As Alfred North Whitehead once wrote, "It is in
literature that the concrete outlook of humanity receives its expression."42

It is quite easy to select two lawyers from the world of fiction, one epitomizing the
lawyer of the last generation, and another from the generation entering practice today.
The choices all but suggest themselves: Atticus Finch, created by Harper Lee in To Kill

a Mockingbird, published in 1960,41 and Mitchell Y. McDeere from John Grisham's 1991
novel The Firm." There was something in each of these works, and in each of these
characters, that resonated with a wide audience, and with lawyers in particular. 5 Both

books propelled previously unknown authors high into the stratosphere of literary fame."

To Kill a Mockingbird stands as one of the classic works of contemporary American
literature and cinema. Lee's novel received the Pulitzer Prize for Fiction in 19617 and
is so admired that it is still required reading in high schools throughout the land. The
movie version4 is a classic in its own right; it won three Oscars, including Best Actor for
Gregory Peck's portrayal of Atticus Finch, and is considered by some to rank among the
finest films ever made.49 John Grisham's work has achieved a different kind of success.
With more than seven million copies in print, The Firm is one of the most widely read
novels of recent times,5" and it too has a highly successful screenplay adaptation.',

The world of the lawyer was well known to both writers and is central to both works.
Harper Lee, born in 1929, studied law for several years at the University of Alabama and
as an exchange student at Oxford University, although she never earned a degree.52 Lee

patterned Atticus Finch after her father, who practiced law with Lee's elder sister in
Monroeville, Alabama, and who, like Atticus, served in the Alabama legislature. 3 John

Grisham, born in 1955, graduated from the University of Mississippi School of Law and
practiced law in Southaven, Mississippi from 1981 until publication of The Firm in
1991.54

42. ALFRED NORTH WHITEHEAD, SCIENCE AND THE MODERN WORLD 75 (1925).
43. HARPERLEE, TO KILL A MOCKINGBID (1960).
44. JOHN GIusHAM, THE FIRM (1991).
45. Atticus Finch may hold the unique position among fictional lawyers in serving as the subject of law review

articles. See Monroe H. Freedman, Atticus Finch-Right and Wrong, 45 ALA. L. REV. 473 (1994); Thomas L. Shaffer,
The Moral Theology of Atticus Finch, 42 U. PrITr. L. REV. 181 (1981).

46. To Kill aMockingbirdwas Lee's first and only novel. Timothy Hoff, Influences on Harper Lee: An Introduction
to the Symposium, 45 ALA. L. REV. 389, 398-99 (1994) See generally Symposium, To Kill aMocking bird, 45 ALA. L.
REV. 389 (1994) (symposium dedicated to legal analysis of Atticus Finch and To Kill a Mockingbird). Grisham's only
previous work, A 77me to Kill, sold only a few thousand copies. 138 GALE RESEARCH CO., CONTEMPORARY AuTHORS
196 (Donna Olendorf ed., 1993).

47.15-16 GALE RESEARCH Co., CONTEMPORARY AUTHoRS 261 (James M. Ethridge & Barbara Kopala eds., 1966).
48. To KILL A MOCKINGBIRD (Universal Pictures 1962).
49. See, e.g., THE GREATEST MOVIES OF ALL TIME 136 (2d ed. 1991).
50. Tom Mathews, Book 'Em, NEWSWEEK, Mar. 15, 1993, at 78, 81.
5 1. THE FIRM (Paramount Pictures 1993). With an all-star cast including Tom Cruise as Mitch McDeere, "The Finn"

became one ofthe biggest box office draws of 1993 and top rental movies in history. WORLD ALMANAC AND BOOK OF
FACTS 1995, at 301 (1994).

52. CURRENTBIOGRAPHYYEARBOOK 1961, at 260 (Charles Moritz ed., 1961). A standard reference about authors
states: "She considers the law, with its emphasis on logical thought, an excellent training for the writer." GALE RESEARCH
Co., supra note 47. at 261.

53. Hoff, supra note 46, at 393-94.
54. His later novels, THE PELICAN BRIEF (1992), THE CLIENT (1993), and THE RAINMAKER (1995), have also been

enormously successful, but The Firm remains the biggest seller. See Mathews, supra note 50, at 81.
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To Kill a Mockingbird takes place during the Depression in the fictitious town of

Maycomb, Alabama, which is said to be a "tired old town" and a county seat in rural

Alabama." Atticus Finch, a widower who lives with his two children-Jem, age ten, and

Scout, the precocious six-year-old narrator of the story-practiced law in Montgomery

before returning to practice in his home town of Maycomb. During his first years of

practice, Atticus "practiced economy more than anything"56 to help send his younger

brother to medical school. Later, however, Atticus is able to "derive a reasonable income
from the law."57 Not all of Atticus' clients can pay with money, and sometimes his

children discover a load of stovewood in the back yard or a sack of hickory nuts on the
back steps. "Did you know," Atticus tells Scout, "that Dr. Reynolds works the same way?
He charges some folks a bushel of potatoes for delivery of a baby?""6

Atticus walks every day to his modest office in the Maycomb courthouse and

periodically drives to Montgomery, where he represents Maycomb County in the state

legislature. He spends his evenings at home reading, either to himself or to his children.

Although it becomes apparent to the reader that Atticus is held in high esteem by the

community, he successfully avoids instilling any sense of status or privilege in his

children. "You, Miss Scout Finch, are of the common folk," Atticus tells his daughter. 9

Despite his strong distaste for criminal law, Atticus is appointed by the court to

represent a black man who is charged with raping a white woman. It is a hopeless

undertaking from the start; in any swearing contest between a black and a white, a
Maycomb jury will always render a verdict favoring the white. Even worse, the

assignment will inevitably subject both Atticus and his children to hatred and abuse from

a community that will resent anyone who defends a black man. "Lemme tell you

somethin' now, Billy," Scout overhears one man tell another, "you know the court

appointed him to defend the nigger." "Yeah," the second man replies, "but Atticus aims
to defend him. That's what I don't like about it."'"

Scout is surprised to learn that her father had been appointed by the court. He never

mentioned this fact to her, and she could have used it when classmates, and in some
instances adults, taunted her for having a nigger-lover for a father. Atticus told Scout that

he took the case because "if I didn't I couldn't hold my head up in town, I couldn't

represent this county in the legislature, I couldn't even tell you or Jem not to do

something."62 Scout told Atticus he must be wrong. "How's that?" he asked her. She

explained, "Well most folks seem to think they're right and you're wrong." Atticus
replied, "They're certainly entitled to think that, and they're entitled to full respect for

their opinions ... but before I can live with other folks I've got to live with myself. The

one thing that doesn't abide by majority rule is a person's conscience."'63

55. LEE, supra note 43, at 11.
56. Id. at 10.
57. Id. at 11.
58. Id. at 25.
59. Id. at 33.
60. Id. at 151.
61.Id.
62. Id. at 73.
63. Id. at 99.
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One night, Atticus sits unarmed by himself in front of the jail to protect his client from
a lynch mob. He succeeds with the unplanned help of Scout who happens upon the scene
and, with little understanding of what is taking place, shames one of the leaders of the
mob by asking about the man's son, who is one of Scout's classmates." This scene, in
particular, gives new meaning to a quotation attributed to Charles Lamb that Harper Lee

set forth on the reverse side of the dedication page: "Lawyers, I suppose, were children
once."65

At trial, Atticus persuades everyone that his client has been wrongly accused but his

only victory is that the jury deliberates for several hours before returning the inevitable
guilty verdict. Shortly thereafter, Atticus' client is shot to death in a desperate escape

attempt. Yet Atticus' struggles have not been in vain. "[W]hat else do they want from him
. . . what else?" asks Atticus' sister Alexandra, who put a high premium on social
acceptance and disapproved of much of what her brother did.66 "I mean this town," she
continues, "[t]hey're perfectly willing to let him do what they're too afraid to do
themselves-it might lose 'em a nickel." 7 "Be quiet, they'll hear you," Maudie, Finch's
neighbor, replies. "Have you ever thought of it this way, Alexandra? Whether Maycomb
knows it or not, we're paying the highest tribute we can pay a man. We trust him to do
right. It's that simple. ' 68 "Who?" Alexandra asks. "The handful of people in this town
who say fair play is not marked White Only; the handful of people who say a fair trial is
for everybody, not just for us," Maudie replies.69 The reader realizes that Atticus' efforts
have caused this handful of people to grow, both in numbers and in commitment to social
justice.

As Lloyd Bentsen might have said, Mitch McDeere of The Firm is no Atticus Finch.
John Grisham's novel begins with a job interview, in which McDeere-number three in
the third-year class at Harvard Law School-is being interviewed by lawyers from the
firm of Bendini, Lambert & Locke of Memphis, Tennessee. "We offer the highest salary
and fringes in the country, and I'm not exaggerating," one of the interviewers tells
McDeere early in the session.76 The interviewing lawyers begin the session by asking
Mitch a set of personal questions concerning his marriage and religion, explaining that,
"We want stable families. Happy lawyers are productive lawyers."' Mitch is put off by
neither the intrusiveness itself nor the explanation for it; he just believes the topic is
premature. "Money, that was the big question, particularly how it compared to his other
offers. If the pay is attractive, then we can discuss families and marriages and football
and churches," he thinks.72 The firm tells Mitch it will give him a first-year salary of
$80,000 plus a bonus, two country club memberships, and a new BMW.' Mitch is
suddenly seized by a strong desire to visit Memphis.

64. Id. at 140-44.
65. Id. at6.
66. Id. at 215.
67. Jd.
68. Id. at 216.
69. Id.
70. GRISRAM, mipra note 44, at 4.
71. Id. at 6. The firm also values health because a "healthy lawyer is a productive lawyer." Id. at 27.
72.1ad at 8.
73. Id. at7.
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Mitch ultimately joins Bendini, Lambert & Locke, and finds that, except in some rather
strange ways, it is the prototypical firm of the times. The offices are plush;74 the
associates are focused on becoming partners; 75 partners maneuver for corner offices. 76

And as Mitch quickly learns: "Billing was the lifeblood of the firm. Promotions, raises,
bonuses, survival, success, everything revolved around how well one was billing.""
Mitch's mentor speaks in glowing terms about a particular lawyer in the firm, but it is not
this lawyer's judgment, skill, or legal accomplishments that are most admired; it is the
fact that he "worked at three hundred an hour, sixty, sometimes seventy hours a week.",7

That's hard, Mitch is told, but not as hard as it seems. "Most good lawyers can work eight
or nine hours a day and bill twelve. It's called padding," a colleague explains to Mitch.79

"It's not exactly fair to the client, but it's something everybody does."t " Soon Mitch is
working late while his wife Abby eats dinner and goes to bed alone."

Meanwhile, Mitch is instructed in other aspects of the firm's culture. A partner
describes the firm's clientele and relates how the firm views its role in representing its
clients:

Some of our clients are high rollers-wealthy individuals who make millions, spend
millions and expect to pay little or no taxes. They pay us thousands of dollars to legally
avoid taxes. We have a reputation for being very aggressive, and we don't mind taking
chances if our clients instruct us to.12

The Firm takes off on a joyride that will not be recounted here other than to say that
it turns out that Bendini, Lambert & Locke is owned and controlled by the Mafia.83 The
story has a happy ending of sorts. Rather than becoming a government witness and
relying on the government to protect him, Mitch steals eight million dollars from the
Mob, buys a forty-foot schooner, and literally sails off into the sunset with Abby. "There
are worse things than sailing around the Caribbean with eight million bucks in the bank,"
Mitch tells Abby." Then he adds: "The truth is, I never wanted to be a lawyer anyway.""
This is meant to be a joke: Mitch had very much wanted to be a lawyer; this is his way
of telling Abby that he now realizes how foolish that had been.

The most striking difference between Atticus Finch and Mitch McDeere concerns their
respective values. Mitch is a materialist. He begins his professional career with the
principal objective of obtaining wealth, and his basic values are largely unchanged at the
story's end. Atticus does not have a materialistic bone in his body. However, To Kill a
Mockingbird and The Firm should not simply be read as stories about two different

74. Even Mitch's office is done with the help of a decorator. Id. at 55. Partner offices are "decorated to each
individual's taste with no expense spared." Id. at 19.

75. Id. at 57.
76. Jd. at 19.
77.Id. at51.
78. Id.
79.Id at58.
80. Id.
81. Id. at 79-83.
82. Id. at 108.
83. Id. at 198.
84. Id. at 421.
85. Id.
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Journalism schools ought to be more than trade schools. They should not merely teach
technique: how to write and edit copy, conduct interviews, or read from a teleprompter.
Employers may want graduates to be immediately productive, but ifjournalism schools
are to build a profession they must see their primary mission not in terms of serving the
economic interests of employers-or even of making their graduates more immediately
employable, which is the same thing-but of raising the level ofjournalism. To do this,
they must give students not merely a head start in developing technical skills but an
appreciation of what quality journalism means. This is not to say that craftsmanship is
not important-it is. But in journalism (or law) craftsmanship is part of the delivery
system; the primary concern must be with what is being delivered. These goals can only
be met within a curriculum that is primarily substantive.

Journalism schools should be rigorous as well. Substance and rigor go hand in hand.
The principal deficiency in how journalism is being practiced today is its superficiality.
One often gets the impression that journalists do not know what it is like to dig deep, and
in significant part, the blame for this state of affairs-or at least the responsibility for
trying to correct it-must be laid at the feet of the journalism schools z7

What does this have to do with values and the "hidden agenda"? Values cannot be
taught directly. Values are only instilled indirectly. A substantive and rigorous program
sends the message that the school believes that the work its students will eventually
undertake is important and demanding and that it is preparing students to assume
positions of public responsibility.

Does such a program fill students with false pretensions? Rather than unearthing the
facts of Watergate for the Washington Post or reporting international affairs for
Newsweek, will most journalism graduates wind up covering school board meetings?
Such questions miss the point that nearly all subjects are potentially important. Society
has a strong interest in how well the national press covers Congress, but it also has a
strong interest in how well the local press covers school boards. Even as seemingly
frivolous a subject as sports can be reported in a way that matters. A recent obituary of
a sports journalist stated that his "supreme achievement was to transform TV sports
coverage from a shallow specialty in which hacks fawned over and covered up for
athletes into a serious pursuit in which reliable and analytical announcers did their best
to illuminate the games and leagues they covered.""ns This, of course, was Howard Cosell,
who was educated not in journalism school but in law school. 9

The same holds true for lawyers. Very few lawyers will sit on the United States
Supreme Court, but there is little work that lawyers do that is not crucial to the people
they represent. Professionals at all levels can strive to perform their work in a socially
beneficial way. Kronman captured this spirit when he described how 19th-century
lawyers admired prominent lawyer-statesmen of the day, and how-though they may not
have had the opportunity to exercise statesmanship on as grand a scale as did Webster,

237. Jon Meacham argues that journalists lack the level of sophistication necessary to understand and thus adequately
cover complex issues such as those involving the federal budget. Jon Meacham, Myth Information: How an Unwilling
Press Gets Policy Wrong, WASH. MONTHLY, July/Aug. 1993, at 20, 21.

23B. Lee Winfrey, The Legendary Howard Cosell Dies, PHILA. INQUIRER, Apr. 24, 1995, at Al.
239. Id.
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Choate, and Marshall-they sought nevertheless to emulate the lawyer-statesman model
in the more mundane business of their own practices.24

How does this apply to law schools? It must not escape notice that during the past two
decades law schools have become progressively less substantive and rigorous. This need
not be overstated. Law schools have not eliminated substance, degenerated into dens of

laxity, or become wholly indifferent to the values that they are communicating; but they
have moved in these directions. Mary Ann Glendon says that law schools are moving
increasingly toward what she calls "credentialing with comfort." '' It used to be
traditional for law school classes to be conducted in a modified Socratic method in which
students participated actively in discussion and were constantly challenged by questions
designed-as the fictitious Professor Kingsfield told his class in Paper Chase-to spin
the tumblers of their minds. Over-the years, however, classes conducted in the Socratic
method have declined while lecture classes have increased. 242

Grading has become more relaxed as well. Prior to 1970, about a third of law school
students never reached their third year of law school. 43 Students, of course, left for many
reasons, but a significant fraction flunked out or left because they found law school too
rigorous. After 1970, the attrition rate fell below twenty percent, and after 1980, below
ten percent.2 " Grade inflation has been in progress for 25 years. At the law school where
I recently taught, the portion of grades awarded at or above the grade of "B" rose from
48.5% in the 1970-71 academic year to 73.5% in 1993-94.245 In many law schools, more
than half the class graduates with honors.2 46 Law schools need not be boot camps, and the
law school experience should be exciting and inspiring, but there is some truth to the
adage "no pain, no gain." No endeavor can be exciting and inspiring without also being
challenging and demanding. Moreover, the hurdle bar must be set high if law schools are
to send the message that members of the profession are engaged in important work and
must be prepared to give their best.

Turning from rigor to substance, one cannot help but consider the growth in skills
training. Law school curricula now include courses in problem solving, factual

investigation, communication, interviewing, counseling, drafting, negotiation, trial
advocacy, and in managing legal work, which covers topics such as how to organize
office file systems, keep time records, select computers, and devise a marketing
strategy.247 While clinical, skills, and externship courses still occupy a relatively small
place in law school curricula, they have grown enormously over the past twenty years 24'

240. See supra note 91 and accompanying text.
241. GLENDON, supra note 3, at 227.
242. Id.
243. See ABEL, supra note 107, at 258.
244. See id
245. Rutgers School of Law-Camden, Yearly Distribution of Grades 1970-71 Through 1993-94 (on file with author).

Dean Roger J. Dennis offers an interesting theory as a possible explanation for grade inflation. He suggests that the large
debt burden law students now carry gives law schools a strong incentive to reduce attrition and, with it, loan defaults.
Interview with Roger J. Dennis, Dean, Rutgers School of Law-Camden, in Camden, NJ. (July 25, 1995).

246. Interview with Roger J. Dennis, supra note 245.
247. Task Force on Law Schools and the Profession, Legal Education and Professional Development-An Educational

Continuum, 1992 A.B.A. SEC. LEGAL EDUC. & ADMiSsIONS TO BAR 255-59 (generally referred to as the "MaeCrate

Report." after task force chairperson Robert M. MacCrate).
248. Id. at 238, 248.
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and the MacCrate Report from the American Bar Association recommends further
expansion.

24 9

The profession needs to reconsider this trend. The journalism model demonstrates the
problems with skills-oriented professional training. A skills-centered program devalues
the formal educational program by making it merely the equivalent of work experience.
When evaluating job applicants, how do publishers and broadcasters regard candidates
who hold a degree from the Columbia School of Journalism? Some contend that
employers actually look less favorably on such candidates2ro while others (the dean of the
Columbia School of Journalism among them") argue that the degree is a substantial
asset; but most employers largely consider the degree a substitute for two or three years
of on the job training-no more, and no less. 2 That is as much as a skills-based program
can expect. For the individual who wishes to break into a field, an educational program
that puts one on a par with those who have a couple of years of work experience may well
be worth the investment. To be of value to a profession, however, educational training
must do more.

The expansion of clinical education has become an objective of the left in the legal
academy. In his famous tract, Legal Education and the Reproduction of Hierarchy, 3

Duncan Kennedy argued that law schools should provide an opportunity for students on
the political left to pursue alternative careers. As things are currently structured, Kennedy
wrote, "one learns nothing about practice" in law school.25' Upon graduation, therefore,
young lawyers are forced to become apprentices in established firms, where their work
will "consist of providing marginally important services to businesses in their dealings
among themselves and with consumers and stray victims." '255 This work is not evil,
Kennedy assured us, but merely "socially inconsequential.""ns After a period of time
working in such an environment, a young lawyer's idealism will fade. She will merely
"drudge" on, solving puzzles and fighting office politics, and her usefulness to the left
and social reform will never be realized. 7 Kennedy saw clinical education as a
revolutionary tool. If law schools prepare law students "to perform the relatively simple
tasks that they will have to perform in practice,"" he argues, young lawyers will be free
to hang up shingles or set up firms with political agendas.29

Since Kennedy originally published this argument in 1983, skills training and clinical
education has enjoyed vigorous support from the left, particularly from members of the
critical legal studies movement. That is unfortunate for the profession as a whole and for

249. Id. at 268.
250. Lewis, supra note 183, at 26.
251. Joan Konner, Dean, Columbia Graduate School of Journalism, Letter to the Editor, NEW REPUBLIC, May 17,

1993, at 4.
252. 1 rely in part on the view of Michael deCourcey Hinds (longtime New York Tnes correspondent).
253. See generally DUNCAN KENNEDY, LEGAL EDUCATION AND THE REPRODUCTION OF HIERARCHY: A POLEMIlC

AGAINSTTHE SYSTEM (1983).
254. Id at 17; see also id at 30 (arguing that "[l]aw schools teach so little, and that so incompetently, that they cannot,

as now constituted, prepare students for more than one career at the bar').
255. Id at 33.
256. Id. at 34.
257. Id. at 35.
258. Id. at 26.
259. Id. at 30.
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the left in particular. The capacity of the legal system to counterbalance the forces in
American society that are of concern to the left-concentrated wealth, corporate power,
and, at times, the passion of a majority inflamed by fear or prejudice-will never depend
principally on lawyers working in community law offices or advocacy groups, as
important as those lawyers may be. Lawyers on the left may advocate various causes, but
they will not prevail unless they persuade their colleagues that the public interest
demands such a result and-here is the rub-their colleagues believe that the function of
law, and their mission as lawyers, is to serve the public interest.

This is not to suggest that there will be unanimity among lawyers about how best to
serve the public interest. Indeed, unanimity would be undesirable; the legal system is a
crucible for competing interests and views. The question is how decisions will be made.
As long as the system is perceived as a mechanism for serving the public interest, lawyers
at the bar will try to explain why a particular result will be consistent with public policy
or the opposite result will lead to undesirable consequences, and their colleagues on the
bench will strive to make decisions accordingly. That does not mean that the
decisionmakers will be free to impose their personal views about public policy in the
matters before them. The law can only serve the public interest if certain
principles-preserving the Constitution, enforcing legislation, and giving proper weight
to precedent, to name only a few-are honored. This is not easy work. Those who engage
in it must be able to discern, understand, analyze, and balance complex issues. Yet this
is the work of lawyers, notwithstanding Duncan Kennedy's beliefs that the practice of
law consists of "relatively simple tasks"26  and that legal reasoning "is sharply
distinguished from law practice." ''

A substantive system dedicated to the public interest is by no means inevitable. It is all
too easy for the law to slide into formalism or place too great an emphasis on technique.
Formalism generally serves the status quo; its mumbo jumbo conceals the fact that the
system favors unquestioned compliance with rules written by, and for, those in power.262

While one hopes that lawyers of all political persuasions want a legal system that is
substantive and dedicated to the public interest, if any wing of the political spectrum has
a particular interest in such a system, it is the left.

Some educators argue that substance and analytical skills can be taught in clinical
programs just as well as in substantive courses. That may be the case when clinical
courses are exceptionally well taught, but one wonders what attention substance and
analysis receive in most skills courses. Were these courses not developed to teach

260. See supra text accompanying note 254-58.
261. KENNEDY, supra note 253, at 17.
262. It is interesting to note that Edmund Burke believed that, in part, the French Revolution resulted from the

presence of mechanical lawyers in the French National Assembly:
Judge, Sir, of my surprise when I found that a very great proportion of the Assembly (a majority, I
believe, of the members who attended) was composed of practitioners in the law. It was composed, not
of distinguished magistrates, who had given pledges to their country of their science, prudence, and
integrity; not of leading advocates, the glory of the bar, not of renowned professors in universities;--but
for the greater part ... of the inferior, unlearned, mechanical, merely instrumental members of the
profession.... From the moment I read the list, I saw distinctly, and very nearly as it happened, all that
was to follow.

EDMUND BURKE, REFLECTIONS ON THE REVOLUTION IN FRANCE 39 (Hackett Publishing Co. 1987) (1790).
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mechanics and technique, and is that not why students take them? Skills courses have a
place, but law schools need to think carefully about how the expansion of such courses
affect the hidden curriculum. The message that practicing law is a substantive enterprise
and that technique is merely polish on more important skills must not be blurred.

The continuing growth of skills training is not the only threat to the hidden curriculum.
Another is the growing disdain for law within the legal academy. The contempt that
Richard Posner"' and George Priest2" have for the law as a discipline and the
condescension that Duncan Kennedy265 expresses with respect to work of practitioners
speak for themselves, but the problem is even more widespread.2"1 To some extent, it
stems from what Judge Harry T. Edwards describes as "the growing disjunction between
legal education and the legal profession." 267 Judge Edwards complains that the legal
academy is abandoning practical scholarship, by which he means scholarship useful to
judges, legislators, and practicing lawyers. His definition of "practical scholarship" is not
a narrow one; it embraces not only doctrine but theory, at least insofar as theory can be
used to criticize or develop doctrine or propose change in the system of justice. 2"1

However, he decries highly abstract scholarship and writings that have only a passing
contact with law and ricochet off into philosophy, economics, literary criticism, or some
other discipline. 269 Others have reported that while, in 1960, leading law reviews
published 4.5 "practical" articles for every "theoretical" article, by 1985 the ratio fell to
1:1.270

Nothing can be more demoralizing than for law students to learn that their teachers
have low regard for the practice of law. The contempt may seldom be openly
expressed-ironically, Kronman himself confesses doing so several years ago 271-but it
is communicated nonetheless. Indeed, this message is more than demoralizing; it is
pernicious. It causes law students to have a diminished vision of the practice of law,
which in turn will lead them to practice law in a diminished way.

One might expect clinical education would enhance the respectability of practice within
the academy but, paradoxically, precisely the reverse is true.272 Clinical and skills
teachers are generally second-class citizens within the academy. At many schools, they
are not given tenure-track positions, not evaluated on the same basis as regular faculty,
not permitted to teach important (e.g., first year) substantive courses, not expected to
contribute to legal scholarship. This only reinforces the view that practitioners are mere

263. See Posner, supra note 5.
264. See Priest, supra note 9.
265. See KENNEDY, supra note 253.
266. Kronman blames the law and economics and critical legal studies movements as a whole, arguing that both are

"inspired by an ideal of legal science that is antagonistic to the common-law tradition and to the claims of practical wisdom
which that tradition has always honored." KRONMAN, supra note 1, at 267.

267. Hany T. Edwards, The Growing Disjunction Between Legal Education and the Legal Profession, 91 MICH. L.
REV. 34, 34 (1992).

268. l at 35.
269. Id.
270. GLENDON, supra note 3, at 204.
271. Scholarship aims at truth while advocacy is concerned merely with persuasion, and thus law professors have a

higher and better calling than practicing lawyers, Kronman declared at a symposium at the Yale Law School. KRONMAN,
supra note 1, at vii. His book, The Lost Lawyer, is a passionate recantation of that view.

272. On this point, I part company with Judge Edwards, who recommends more clinical courses. Edwards, supra note
267, at 63.
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technicians and that while schools are willing to provide adjuncts and skills instructors
to give students a head start in developing practice skills, serious faculty are not
interested in that enterprise.

The widening gap between academic lawyers and practitioners presents another
problem. It may be said that a professional is someone who applies available knowledge
to the solution of practical problems. 2" What happens, then, when the door closes
between those who develop knowledge and those who employ it?7 ' Neither academic
lawyers nor practitioners can serve the public interest effectively unless they recognize
that they are engaged in a common enterprise.

The law schools may not be primarily responsible for placing the profession on its
death bed, and they should not be asked to attend the patient by themselves. The bar has
at least an equal responsibility. Many other questions need to be asked; one among
them-which in somewhat different ways is of great concern to both the legal and
medical professions-is how professional independence can be protected and nurtured
in bureaucratic institutions. 275 Nevertheless, nothing is more critical to the health of a
profession than the intangible of professional calling-a professional theology, if you
will, that law somehow either instills or fails to instill in those who enter the profession.

CONCLUSION

It is not necessary to harbor some illusion of a golden age in the practice of law to
realize that something has been lost. The legal profession has, of course, always been far
from perfect, and in many ways the profession is better off now than in the past. Among
these ways is the fact that it is more open to women, minorities, and Jews than it was
thirty years ago. Nevertheless, the profession-as a profession-is in extremis. Until this
point at least, some have thought claims of crisis were overblown,276 but that may be
because the focus has tended to be on the morale of lawyers and on whether increased
commercialism was degrading their quality of life. It is, after all, difficult to become
agitated by complaints that a privileged group is not as comfortable as it used to be. But
the main issue is not the lot of lawyers; it is whether lawyers will be able to serve society
as well in the future as they have in the past.

Lawyers have made exceptional contributions throughout the history of the Republic.
They have been able to do so, in large part, because of their powers of critical thinking
and practical judgment;277 but equally important has been the fact that lawyers have

273. Eliot Freidson, Professionalism as Model and Ideology, in LAWYERS' IDEALS/LAWYERS' PRACTICES:
TRANSFORMATIONS IN THE AMERICAN LEGAL PROFESSION, supra note 31, at 223.

274. This is a question that plagues other disciplines as well. In the field of psychotherapy, for example, there is said
to be an increasing division between researchers and clinicians, and that as a result psychotherapy is losing its vision as
a science-based profession. Ellen K. Coughlin, Psychotherapy Besieged, CHRON. HIGHER EDUC., Aug. 4. 1995, at A7,
A7.

275. With respect to the importance of professional independence in the legal profession, see generally Robert W.
Gordon, The Independence of Lawyers, 68 B.U. L. REV. 1 (1988). The rise of managed care, of course, has made the issue
of professional independence in the medical profession quite stark.

276. See. e.g., Michael Livingston, Confessions of an Economist Killer.: A Reply to Kronman's "Lost Lawyer", 89
NW. L. REV. 1592 (1995); Moore, supra note 220.

277. See generally GLENDON, supra note 3, at 236-39; KRONMAN, supra note 1, at 109, 128, 223-24; Cass R.
Sunstein, On Analogical Reasoning, 106 HARV. L. REV. 741 (1993).
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considered themselves part of a profession entrusted with special responsibilities. They
have aspired to be not merely technicians, but statesmen.

A. Leon Higginbotham, Jr. has written:

If we lawyers are to play the important social and moral roles that I believe we can and
should, we must begin by recognizing that our nation's basic problems never have
arisen because the legal profession misunderstood Blackstone or the Bluebook, the
Uniform Commercial Code or the Federal Rules of Evidence. Poverty, hatred,
malnutrition, inadequate health care and housing, corruption in government, and the
failures of our public school system continue to haunt us today because those in power
often have lacked personal morality or have failed to make real the values that they have
professed to hold in the abstract. To paraphrase Justice Holmes, the life of the law must
not be mere logic; it must also be values.27

It is difficult to see how a profession that is acculturating its new generation within a
silent system of fraud will be able play those roles.

278. Higginbotham, supra note 166, at 815. Judge Higginbotham emphasizes similar themes in his inspiring open
letter to Justice Clarence Thomas. A. Leon Higginbotham, Jr., An Open Leter to Justice Clarence Thornasfrom a Federal
Judicial Colleague, 140 U. PA. L. REV. 1005 (1992).
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