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INTRODUCTION

According to traditional copyright principles, the only copyrightable elements of a
factual work are the author’s presentation, selection, and arrangement of facts. The
underlying facts themselves cannot be copyrighted.' In the past, this approach was

* Assistant Professor, George Mason University School of Law; Ph.D. (Philosophy), Yale
University 1990; J.D. Yale Law School 1996. I would like to thank Michael Abramowicz,
Lloyd Cohen, Bruce Kobayashi, Francesco Parisi, and Richard Posner for helpful comments on
this Article. This Article was written with support from George Mason University and its Center
for Law and Economics. Thanks also go to King’s College’s School of Law at the University of
London for providing me with a home during my sabbatical leave from George Mason.

1. Feist Publ’ns v. Rural Tele. Serv. Co., 499 U.S. 340, 347-48 (1991); Harper & Row
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sufficient to protect factual works against the most opportunistic forms of copying by
competitors. Because facts were usually displayed narratively or in tables, authors
generally made enough decisions concerning presentation, selection, and arrangement
to protect their factual works against wholesale appropriation.

But the rise of electronic and on-line databases has cast doubt upon the validity of
the traditional approach. These databases collect and display facts in a pure form,
allowing the user to extract them as she sees fit. By dispensing with conventional
modes of presentation, selection, and arrangement, they can easily fail to satisfy
traditional standards for copyrightability, leaving them with virtually no legal
protection against copying.2

This problem has led some to recommend protection for the facts that compilations
convey.’ Protection of this sort currently exists in the European Union, through its
1996 Database Directive.’ The Directive applies to databases for which there has been
“a substantial investment in either the obtaining, verification or presentation of the
contents,” even if the selection and arrangement of the contents fail to satisfy the
standards for copyrightability.’ For this reason, the Directive characterizes such
protection as sui generis, that is, as standing outside of the copyright regime. Facts are
themselves protected in the sense that “extraction and/or re-utilization of the whole or

Publishers, Inc. v. Nation Enters., 471 U.S. 539, 556 (1985); Nihon Keizai Shimbun, Inc. v.
Comline Bus. Data, Inc., 166 F.3d 65, 70 (2d Cir. 1999); 1 MELVILLE B. NIMMER & DAVID
NIMMER, NIMMER ON COPYRIGHT §§ 2.11[D], 3.03 (2003).

2. See, e.g., John Tessensohn, The Devil's in the Details: The Quest for Legal Protection of
Computer Databases and the Collections of Information Act, H.R. 2652, 38 IDEA 439, 452
(1998); G.M. Hunsucker, The European Database Directive: Regional Stepping Stone to an
International Model?, 7 FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 697, 715-17 (1997); . H.
Reichman & Pamela Samuelson, Intellectual Property Rights in Data?, 50 VAND. L. REV. 51,
64-66 (1997); Jeffrey C. Wolken, Note, Just the Facts, Ma’am. A Case for Uniform Federal
Regulation of Information Databases in the New Information Age, 48 SYRACUSEL. REV. 1263,
1275-80 (1998), Laura D’Andrea Tyson & Edward F. Sherry, Statutory Protection for
Databases: Economic and Public to Policy Issues (undated) (unpublished manuscript, included
in Collections of Information Antipiracy Act; Vessel Hull Design Protection Act; Trade Dress
Protection Act; and Internet Domain Trademark Protection: Hearings on H.R. 2652, H.R.
2696, and H.R. 3163 Before the Subcomm. on Courts and Intellectual Prop. of the House
Comm. on the Judiciary, 105th Cong. 74-97 (1999) (statement of Laura D’ Andrea Tyson)), at
http://www.house.gov/judiciary/41118.htm.

3. See, e.g., PAUL GOLDSTEIN, COPYRIGHT’S HIGHWAY 211-17 (1994); Elliott M. Abramson,
How Much Copying Under Copyright? Contradictions, Paradoxes, Inconsistencies, 61 TEMP.
L.REv. 133, 142-45 (1988); Glynn S. Lunney, Jr., Reexamining Copyright’s Incentives-Access
Paradigm, 49 VanD. L. REv. 483, 561-70 (1996); J.H. Reichman, Legal Hybrids Between the
Patent and Copyright Paradigms, 94 COLUM. L. REV. 2432, 2525-27 (1994); Alfred C. Yen,
The Legacy of Feist: Consequences of the Weak Connection Between Copyright and the
Economics of Public Goods, 52 OHIO ST. L.J. 1343, 1369-73 (1991); Wolken, supra note 2, at
1291; Tyson & Sherry, supra note 2; infra text accompanying notes 5-6; infra text
accompanying notes 22-29.

4. Council Directive 96/9 on the Legal Protection of Databases, art. 7, 1996 O.J. (L 77) 20,
25-26 [hereinafter Council Directive]. For a description of the Directive, see generally Mark
Powell, The European Union’s Database Directive: An International Antidote to the Side
Effects of Feist?, 20 FORDHAM INT’LL.J. 1215, 1228-47 (1997).

5. Council Directive, supra note 4, art. 7, §1.
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of a substantial part . . . of the contents” of a database is prohibited.®

A number of bills similar to the Directive have been introduced in Congress.’ But
none has yet made it into law. The debate concerning these proposals has remained at
an impasse to a large extent because of three puzzles, which have hampered our ability
to assess the proposals’ costs and benefits in a rigorous fashion. -

The first puzzle concerns what it means to protect the contents of a database rather
than its selection and arrangement of the contents. The Directive speaks of protecting
not individual facts, but only “the whole” or a “substantial part” of the contents of a
database. But this “whole” or “substantial part” is created by selecting and arranging
individual facts. Only two conclusions appear possible: Either selections and
arrangements are what is really protected, in which case the Directive does not protect
contents after all, or these contents are indeed protected, in which case the protection
must somehow extend to individual facts.

Because of the first puzzle, the debate over the protection of the contents of
databases tends to devolve into a debate about protection for individual facts. This
would appear to spell defeat for those advocating such protection. Protecting
individual facts, after all, is contrary to two foundational principles of copyright law.
The first is the idea/expression distinction. According to this distinction, the
expression of an author’s ideas is protectable, but the underlying ideas expressed are
not. The standard justification for the distinction is the “building-block” argument—
that is, that ideas are too valuable as components for subsequent authors’ works to
have access to them restricted by property rights.® The distinction is commonly used to
reject property rights in facts because, like ideas, facts are thought to be valuable
components for future works.’

6.1d

7. Collections of Information Antipiracy Act, H.R. 354, 106th Cong. (1999); Collections of
Information Antipiracy Act, H.R. 2652, 105th Cong. (1997); Database Investment and
Intellectual Property Antipiracy Act of 1996, H.R. 3531, 104th Cong. (1996). These bills are in
part motivated by the desire to protect Americans’ share of the database market in the European
Union (“EU”). Under the Directive, only EU producers and producers from countries offering
“comparable protection” to EU database producers receive this heightened protection in the EU
itself. Council Directive, supra note 4, art. 11. Without reciprocal protection for EU databases
in the United States, American database producers are at a distinct competitive disadvantage
within the EU. ’

8. CCC Info. Servs., Inc. v. Maclean Hunter Mkt. Reports, Inc., 44 F.3d 61, 71-72 (2d Cir.
1994); I PAUL GOLDSTEIN, COPYRIGHT: PRINCIPLES, LAW AND PRACTICE § 2.3.1.1, at 78-79
(1989); Niva Elkin-Koren, Of Scientific Claims and Proprietary Rights: Lessons From the Dead
Sea Scrolls Case, 38 Hous. L. REV. 445, 450-51 (2001); Wendy J. Gordon & Robert G. Bone,
Copyright, in II ENCYCLOPEDIA OF LAW AND ECcoNoOMICS 189, 195 (Boudewijn Bouckaert &
Gerrit De Geest eds., 2000); Dennis S. Karjala, Federal Preemption of Shrinkwrap and On-Line
Licenses, 22 U. DAYTONL. REv. 511, 520-21 (1997); William M. Landes & Richard A. Posner,
An Economic Analysis of Copyright Law, 18 J. LEGAL STUD. 325, 347-50 (1989); Mark A.
Lemley, The Economics of Improvement in Intellectual Property Law, 75 TEX. L. REv. 989,
996-99 (1997); Pierre N. Leval, An Assembly of Idiots?, 34 CONN. L. REV. 1049, 1059 (2002).

9. Feist Publ’ns v. Rural Tele. Serv. Co., 499 U.S. 340, 349-51, 356-57 (1991); Arica Inst.,
Inc. v. Palmer, 970 F.2d 1067, 1074-75 (2d Cir. 1992); Landsberg v. Scrabble Crossword Game
Players, Inc., 736 F.2d 485, 488-89 (9th Cir. 1984); Hoehling v. Universal City Studios, Inc.,
618 F.2d 972, 978-79 (2d Cir. 1980); Niva Elkin-Koren, Copyright Policy and the Limits of
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But, so understood, the building-block argument itself raises a puzzle. The heart of
the building-block argument is that it is better to give authors unlimited access to the
storehouse of ideas, even at the cost of reducing their incentive to add to that
storehouse, than it is to encourage them to produce new ideas through property rights
that limit other authors’ access. The puzzle is how the increasing value of a component
for future works would give one reason to believe that this is the case.

That a component is “valuable” for new works suggests that authors need access to
the component, or the works they produce will be worth substantially less to
consumers. It is certainly true that the more valuable a component is, the greater the
costs of protecting it with a property right. Property rights in components will mean
that only those authors who obtain a license from a component’s owner can make use
of it in their works. The more valuable a component is, the greater the economic loss
when authors are unwilling or unable to obtain licenses. On the other hand, the more
valuable a component is, the greater are the costs of rejecting a property right in it.
Rejecting a property right in a component increases the risk that it will not be created.
And the more valuable a component is, the greater the economic loss if this risk
materializes. The puzzle, once again, is how the fact that a component is valuable gives
one a reason to believe that the first costs will outweigh the second.

Indeed, there is a stronger argument for denying protection to components that are
not valuable. Although the absence of property rights for such components would
reduce authors’ incentives to create them, this would have no serious costs, since
works of equivalent value can still be created without them.

This second puzzle has generated some skepticism about the building-block
argument.'® This skepticism, combined with courts’ and copyright scholars’ self-
admitted inability to distinguish ideas from expression in a satisfying manner,' has led
some to recommend that the idea/expression distinction be reconsidered or even
rejected, opening up the possibility of copyrights in facts.'?

Freedom of Contract, 12 BERKELEY TECH. L.J. 93, 98-101 (1997); Robert A. Kreiss,
Accessibility and Commercialization in Copyright Theory, 43 UCLA L. REv. 1, 10-14 (1995);
Pierre N. Leval, Toward a Fair Use Standard, 103 HARv. L. REv. 1105, 1109-10 (1990);
Jessica Litman, After Feist, 17 U. DAYTON L. REV. 607, 613-14 (1992) [hereinafter Litman,
After Feist]; Jessica Litman, The Public Domain, 39 EMORY L.J. 965, 1014-17 (1990)
[hereinafter Litman, Public Domain].

10. See, e.g., Lunney, supra note 3, at 556-61.

11. Apple Computer, Inc. v. Franklin Computer Corp., 714 F.2d 1240, 1253 (3d Cir. 1983);
Nichols v. Universal Pictures Corp., 45 F.2d 119, 121 (2d Cir. 1930) (“Nobody has ever been
able to fix that boundary, and nobody ever can.”); Peter Pan Fabrics, Inc. v. Martin Weiner
Corp., 274 F.2d 487, 489 (2d Cir. 1960); see, e.g. BENJAMIN CARDOZO, THE NATURE OF THE
JUDICIAL PROCESS 174 (1921); Leslie A. Kurtz, Speaking to the Ghost: Idea and Expression in
Copyright, 47 U. MiaM1 L. Rev. 1221, 1225 (1993); Robert Yale Libott, Round the Prickly
Pear: The Idea-Expression Fallacy in a Mass Communications World, 14 UCLA L. REv. 735,
738 (1967); John Shepard Wiley, Jr., Copyright at the School of Patent, 58 U. CHI. L. REV. 119,
121-29 (1991); Alfred C. Yen, A First Amendment Perspective on the ldea/Expression
Dichotomy and Copyright in a Work’s “Total Concept and Feel”, 38 EMORY L.J. 393, 396-97
(1989).

12. Abramson, supra note 3, at 142-45; John Kay, The Economics of Intellectual Property
Rights, 13 INT’'LREV. L. & ECON. 337 (1993); Edward C. Wilde, Replacing the Idea/Expression
Metaphor With a Market-Based Analysis in Copyright Infringement Actions, 16 WHITTIER L.
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Another traditional argument against copyrights in facts is that they fail the
originality requirement for protection, because facts are not authored or created by
anyone." But this argument also generates a puzzle, because it appears to depend upon
an outdated conception of the objectivity of scientific inquiry. We do not have
unmediated epistemic access to the world. To the extent that we know the world at all,
we do so only through our representations of it. These representations depend upon the
energy, intelligence, and resourcefulness of the representer. It is these representations,
not the world itself, that are the “facts” that would be protected by copyright.'* Since
these facts are just as much works of authorship as fiction, copyrights in facts once
again seem justifiable.'’

The three puzzles are a recipe for stalemate. As a result of the first puzzle, the
debate over protection for the contents of factual compilations is transformed into a
debate about copyrights in individual facts. But because of the second and third
puzzles, the justifiability of the traditional refusal to protect individual facts is put into
doubt.

The collection and sale of information is an industry worth many billions of dollars
a year to American companies and is a primary engine of economic growth.'®
Unauthorized copying of databases has already reached significant levels.'” For these
and other reasons, the debate over the proper level of copyright protection for
databases is not trivial. My goal is to propose enough of a solution to our three puzzles
to allow for a principled assessment of the protection for databases offered by the
Directive and its American analogues.

I begin in Part I with a simple economic account of limitations on copyright
protection.'® Although copyrights generate wealth, by providing authors with the

REv. 793 (1995).

13. Feist, 499 U.S. at 347, NIMMER & NIMMER, supra note 1, § 2.11{A] n.7.1; Robert C.
Denicola, Copyright in the Collection of Facts: A Theory for the Protection of Nonfiction
Literary Works, 81 CoLum. L. REv. 516, 525 (1981).

14. See infra Part IV.C.2.

15. Alan L. Durham, Speaking of the World: Fact, Opinion and the Originality Standard of
Copyright, 34 Ariz. S1. LJ. 791 (2001); Jane C. Ginsburg, Sabotaging and Reconstructing
History: A Comment on the Scope of Copyright Protection in the Works of History after
Hoehling v. Universal City Studios, 29 J. COPYRIGHT SOC’Y USA 647, 658 (1982); Wendy J.
Gordon, Reality as Artifact: From Feist to Fair Use, 55 LAw & CONTEMP. PROBS. Spring 1992,
at 93; Litman, Public Domain, supra note 9, at 996-97.

16. See Hunsucker, supra note 2, at 700 n.2 (1997); Wolken, supra note 2, at 1267-68;
Tyson & Sherry, supra note 2, at text accompanying notes 7-20.

17. Hearing on Violations of Intellectual Property Rights Before the House Subcomm. on
Int’l Econ. Policy & Trade of the Comm. on Int’l Relations, 105th Cong. (1999) (statement of
Rep. Ileana Ros-Lehtinen, R-Illinois) (“The International Intellectual Property Alliance
estimated that in 1998 losses [due to foreign database piracy] were about $5 billion for
businesses.”).

18. Noneconomic arguments for copyright—for example, those that appeal to an author’s
right to control her creations—are popular among copyright scholars. E.g., Alfred C. Yen,
Restoring the Natural Law: Copyright as Labor and Possession, 51 OHI0 ST. L.J. 517 (1990);
but see Lawrence C. Becker, Deserving to Own Intellectual Property, 68 CHL-KENTL. REV. 609
(1993); Wendy J. Gordon, A Property Right in Self-Expression: Equality and Individualism in
the Natural Law of Intellectual Property, 102 YALE L.J. 1533 (1993). But they are largely
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incentive to produce a work whenever consumer demand will compensate them for
their trouble, they also have costs.'’ Limitations on copyright are economically
justified when these costs exceed the benefits. Following many other copyright
scholars, I identify these costs as monopolization, transaction, and enforcement costs,
and show how certain limitations on copyright can be explained by means of them.
In Parts II and 111, T use this model to offer economic interpretations of the two
limitations on copyright that are our primary concern—the originality requirement and
the idea/expression distinction. Drawing upon these interpretations, and upon the
reconceptualization of facts as representations, discussed above, I argue in Part I'V that
the traditional approach is correct in arguing that individual facts cannot be
copyrighted. The originality requirement and the idea/expression distinction argue
against copyrighting facts, but for reasons other than those commonly appealed to in
the literature. Individual facts are indeed ideas, but not because they are “valuable”
components for creating new works. And they are unoriginal, but not because they are
not created by authors. The real reasons these two limitations apply to individual facts

ignored when limitations on copyright are discussed. The popularity of noneconomic
justifications for copyright is surprising given the explicitly economic argument for copyright
that can be found within the Copyright Clause in the Constitution itself, which gives Congress
the power to enact copyright law “[tJo promote the progress of science and the useful arts.” U.S.
ConsT. art. I, § 8, cl. 8. The economic underpinnings of copyright law have often been
recognized by the Supreme Court. See, e.g., Fogerty v. Fantasy, Inc., 510 U.S. 517, 525-26
(1994); Mazer v. Stein, 347 U.S. 201, 219 (1954);. Sony Corp. of America v. Universal City
Studios, 464 U.S. 417, 429 (1984).

19. Of course, it may be that intellectual works are so unlike physical products that
copyrights are unnecessary to encourage their creation and proper utilization. Skepticism about
the value of copyrights has long existed and is increasing in strength. See, e.g., LAWRENCE
LESSIG, THE FUTURE OF IDEAS: THE FATE OF THE COMMONS IN A CONNECTED WORLD (2001);
Stephen G. Breyer, The Uneasy Case for Copyright: A Study of Copyright in Books,
Photocopies, and Computer Programs, 84 HArv. L REv. 281 (1970); Robert M. Hurt & Robert
M. Schuchman, The Economic Rationale of Copyright, 56 AM. ECON. REv. 421 (1966);
Raymond Shih Ray Ku, The Creative Destruction of Copyright: Napster and the New
Economics of Digital Technology, 69 U. CHI. L. REv. 263 (2002); Tom G. Palmer, Intellectual
Property: A Non-Posnerian Law and Economics Approach, 12 HAMLINE L. REv. 261 (1989);
Amold Plant, The Economic Aspects of Copyright in Books, 1 ECONOMICA 167 (1934); Eric
Schlachter, The Intellectual Property Renaissance in Cyberspace: Why Copyright Law Could
Be Unimportant on the Internet, 12 BERKELEY TECH. L.J. 15, 38-49 (1997).

For example, the competitors’ copies might be inferior to the author’s, either for
technological reasons or, as is the case with concert performances and much visual art, because
consumers find value in versions that originate from the author herself, no matter how similar
the competitors’ versions are to the author’s. Market lead times can also give authors a
sufficiently lengthy protection against copying to allow them to recoup their production costs.
See, e.g., Breyer, supra, at 300. In addition, there are contractual alternatives to copyright. An
author can condition access to her product upon acceptance of an obligation not to copy. For
example, purchasers of tickets to a theatrical performance could be contractually obligated to
refrain from copying what they see. Id. at 302.

But justifying copyright law in general is not the purpose of this Article. I will assess the
justifiability of copyrights for facts and factual compilations assuming—as our current copyright
regime does—that copyright protection is necessary to encourage the creation of other
intellectual works.
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from the problem of parallel independent creation. But for precisely this reason, it
needed the test of dissemination and acceptance to be relied upon by consumers. And
that means that all copying was fair use.

The notion that material can have value only after it is disseminated may provide a
further reason to refuse protection to some fictional ideas. Consider new genres.
Although Dashiell Hammett’s short stories in Black Mask in the mid-twenties may be
the source of the hard-boiled detective story, the value of that genre (as opposed to the
value of the works that Hammett wrote within it) is largely due to the labor of
Raymond Chandler, Ross Macdonald, and many other authors who wrote within it. A
genre has value in part because it provides an easily recognizable framework for
readers, and Hammett was not responsible for this ease of recognition.'?

V. FACTUAL COMPILATIONS

After a long journey, we appear to have returned to the traditional refusal to protect
individual facts. So what is the solution to the problem with which we began—the
proper protection for factual compilations, in particular those that lack protectable
selections and arrangements?

A good example of such a compilation is the one at issue in the Feist' itself: the
white pages of a telephone book. The defendant, Feist, had borrowed the contents of
eleven different directories, one of which was Rural’s, to come up with an area-wide
directory.'”” Because the “raw data” that Feist took from Rural—that is, the names,
phone numbers, and addresses—were facts, Justice O’Connor held that they were not
protected.'™ She then argued that Rural’s selection and arrangement of these facts
were not protected because they failed to satisfy the creativity requirement. The
selections of what people to include (those within its calling area) and what
information about them to include (name, address, and phone number) lacked that
modicum of creativity necessary to make them copyrightable, as did the arrangement
of these facts in alphabetical order.'” ,

In a number of respects, the worry that the absence of property rights in underlying
facts will give authors insufficient incentive to create compilations is not really an issue
in Feist itself. There are plenty of other reasons to produce the white pages, such as the
advertising revenue that can be gained from the yellow pages with which they are
generally published.'”® Furthermore, Rural was legally obligated, as part of its
monopoly franchise as a provider of telephone service, to publish a phone book.'*'
Because white pages are going to be created even without property rights in their

135. This argument is noted in Landes & Posner, supra note 8, at 349-50.

136. Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340 (1991).

137. Feist excluded many of Rural’s listings that did not fall within the area Feist’s directory
covered. Furthermore, it rechecked some of the data in Rural’s listings and often added new
information, such as individuals’ street addresses. Nevertheless, 1309 of the 4935 listings shared
by the two books were identical. Some listings were not verified: four fictitious listings that
Rural had added to detect copying were included in Feist’s directory. Id. at 343-44.

138. Id. at 349-50.

139. Id. at 362-63.

140. See id. at 343.

141. Id. at 342,
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content, there is a good reason, on economic grounds, to refuse to protect their content.

But setting this wrinkle aside, factual compilations that lack creativity in their
selection and arrangement seem inadequately protected under current copyright law.
For example, one means of selecting information is to include all available information
in a certain category. Although “all” is an uncreative principle of selection, can’t it
result in a compilation that is worth protecting?'*? An unorganized set of facts is also
likely to be found uncreative. But isn’t an unorganized database that allows the reader
to select data as she sees fit entitled to as much protection as one that organizes the
data itself?

As we have seen, some have recommended protection for factual content in order to
give authors of these databases sufficient incentive to undertake the costs of producing
them. One might believe that the arguments in this Article have foreclosed this
possibility. With individual facts unprotected, it looks as if the argument for the
protection of factual content has failed.

Indeed the individual facts in most databases seem uncopyrightable not merely
because of the idea/expression distinction and the creativity requirement, but because
they are not independently created by their authors. Consider the MDL Drug Data
Report, a database of chemical compounds with potential drug applications that has
been offered as a prime example of a database that is insufficiently protected under the
Feist regime."* Rather than being independently created, the facts within this database
are drawn from published reports, patent applications, and scientific papers. i3
anyone should receive a copyright in its contents, it is the authors of these underlying
sources.

Because individual facts are not copyrightable and the collective content of
databases is created through the selection and arrangement of individual facts, it looks
as if a database can be protected only if its selection and arrangement is. The
inadequacy of the Feist approach must not be that it refuses to protect factual content,
but rather the psychological understanding of creativity of selection and arrangements
that O’Connor employs in Feisz. What is needed is an economic approach to creativity
of selection and arrangement. It is necessary to assess the creativity of selections and
arrangements on the basis of whether protection pays, not whether they are creative in
some psychological sense.'*> Although a database using “all” as its principle of
selection may not be psychologically creative, it can satisfy the economic requirements
for creativity.

A. The Fallacies of Composition and Division
But this conclusion is too hasty. Consider the content of fictional works. Just as a

novel can be understood as the product of the selection and arrangement of
unprotected words,'* its story can also be broken down into fundamental elements of

142. See Abrams, supra note 51, at 18-19.

143. Tyson & Sherry, supra note 2.

144. Id.

145. Indeed, this is the criticism that many have made of Feist. See, e.g., id.; Russ VerSteeg,
Sparks in the Tinderbox: Feist, “Creativity,” and the Legislative History of the 1976 Copyright
Act, 56 U. PITT. L. REv. 549 (1995).

146. Holmes v. Hurst, 174 U.S. 82, 86 (1899); Emerson v. Davies, 8 F. Cas. 615, 619
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character, plot, and setting, each of which is unprotected."”” And yet no one would say
that all stories are uncopyrightable.

One way of putting this point is that protectability is not a distributive quality of a
work’s content. X is a distributive quality of Y if, by virtue of being a quality of ¥, it is
also a quality of all or some of ¥”s parts.'*® The fallacies of composition and division
occur when one assumes that a nondistributive quality is distributive. ' An example of
the fallacy of composition is concluding that a house is rectangular from the fact that
the bricks out of which it is built are. An example of the fallacy of division is
concluding that the bricks out of which a house is built are L-shaped, because the
house is. To conclude that the content communicated by a work cannot be protected
because the individual components out of which this content is composed are
unprotected is to succumb to the fallacy of composition.

The advocate of the Feist approach could still argue, however, that the collective
content of any work, including a novel, is protected when and only when the method of
selection and arrangement of its unprotected elements would have been protected as
well. Therefore to say that one should look to collective facts is simply another way of
describing something like the Feist approach, under which a compilation is protected
only if its method of selection and arrangement is protected. Admittedly, no one
assesses the copyrightability of novels by looking to the processes by which they were
generated from unprotected elements. But this is simply because the complexity of the
processes makes such assessment impractical. With compilations, it is a different story.

B. Some Puzzles About Key Publications

The Feist method and a “collective fact” method are not equivalent, however, for a
number of puzzles arise under the former that do not under the latter. Consider the case
of Key Publications, Inc. v. Chinatown Today Publishing Enterprises, Inc.'® The
plaintiff, Key Publications, created yellow pages directories that were of particular
interest to Chinese-American communities, containing unusual categories such as
“Bean Curd and Bean Sprout Shops.”"*! The Second Circuit held that these categories
were sufficiently creative for Key’s arrangement to be protected.'>

But each of Key’s categorization of a business is equivalent to a fact about that
business. There appears to be no difference between putting a business under the
category “Bean Curd and Bean Sprout Shop” and communicating the fact that the

(C.C.D. Mass. 1845). Cf. Atari Games Corp. v. Oman, 888 F.2d 878, 883-84 (D.C. Cir. 1989)
(finding combination of standard geometric shapes sufficiently creative for copyright);
Runstadler Studios, Inc. v. MCM Ltd., 768 F. Supp. 1292, 1295 (N.D. Ill. 1991) (same).

147. See Pickett v. Prince, 207 F.3d 403, 405 (7th Cir. 2000) (stating “all works of art are
ultimately combinations of familiar, uncopyrightable items”).

148. IRVING M. Copl1, INTRODUCTION TO LOGIC 117-18 (7th ed. 1986).

149. See id. at 117-22; JON ELSTER, POLITICAL PSYCHOLOGY 103-04 (1993) (discussing these
fallacies); Michael Herz, Justice Byron White and the Argument that the Greater Includes the
Lesser, 1994 BYU L. REv. 227, 238-44 (1994).

150. 945 F.2d 509 (2d Cir. 1991).

151. Id. at 513-14.

152. In the end, however, it held that the defendant’s work was not sufficiently similar for
infringement to be found. Id. at 515-16.
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business is a bean curd or bean sprout shop. And understood as a fact, the
categorization is unprotected. Furthermore, even if a categorization is not understood
as a fact, it could be understood as an “idea, procedure, process, system, method of
operation, concept, [or] principle,” which is also unprotected “regardless of the form in
which it is described, explained, illustrated, or embodied in such work.”"*® Finally,
there is the problem of the categorization failing the independent creation
requirement.** It is unlikely, after all, that these categories were Key’s own creation.'*

The point is that just as any story dissolves upon analysis into elements that are not
protected, any method of selecting and arranging facts also dissolves into unprotected
submethods. It seems the advocate of the Feist approach must argue that Key’s
arrangement is protected, not because the categories are protected, but because the
way that Key put these categories together is protected. But this means that rather than
looking to Key’s method of selecting and arranging facts, one must instead look to its
method of selecting and arranging methods of selecting and arranging facts. And one is
very likely to encounter the same problems with these higher-order methods as well.
For example, if Key were to argue that it selected categories on the basis of whether
they were of interest to the Chinese-American community,'* one could respond that
this method is also a fact or an idea or not independently created.

The reason Justice O’Connor looks to selections and arrangements at all is the
fallacy of division. If a compilation is protected, O’Connor argues, there must be some
part of the compilation that is also protected. Since the facts out of which the

153.17 U.S.C. § 102(b) (2000); see Jane C. Ginsburg, Copyright, Common Law, and Sui
Generis Protection of Databases in the United States and Abroad, 66 U. CIN. L. REv. 151, 153-
54 (1997) [hereinafter Ginsburg, Copyright, Common Law].

154. Analogously, Justice O’Connor could have argued in Feist not that Rural’s method of
selection and arrangement was uncreative, but that it copied this method from other phone
books or from common practice. Curiously, she instead allowed that Rural’s alphabetical
arrangement satisfied the independent creation requirement, since Rural alphabetized the names
itself. Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 363-64 (1991). Although she
insisted that the author of a compilation make “the selection or arrangement independently (i.e.,
without copying that selection or arrangement from another work),” id. at 358, she apparently
did not mean by this that the author is forbidden from borrowing another’s method of selection
or arrangement.

155. An alternative strategy for the advocate of the Feist approach is to argue not that Key’s
method of selection and arrangement is protected, but only that the way it expressed this method
in a specific compilation is protected. But if Key admitted that its method of selection and
arrangement was unprotected, this expression would be vulnerable to the merger doctrine, for
there are not many ways that this unprotected method can be communicated. For example, in
BellSouth Advertising & Publishing Corp. v. Donnelley Information Publishing, Inc.,999 F.2d
1436, 1444 (11th Cir. 1993) (en banc), the merger doctrine was applied to deny protection to a
particular categorization of businesses in BellSouth’s yellow pages directory. The defendant had
extracted this categorization to create “sales lead sheets,” which were used by sales
representatives to contact business and solicit ads for the defendant’s territory. /d. at 1439. The
method of categorization was held to be unprotected, because it was merely an “idea,” in part
because of the factual elements involved. Furthermore, the expression of the arrangement was
held to have “merge[d] with the idea of listing such entities . . . in a business directory.” Id. at -
1439, There were simply too few ways to express the unprotected idea.

156. As was argued in Key Publications, 945 F.2d at 514.
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compilation is created are not protected, she turns to the methods by which the facts
are selected and arranged. But these methods are composed of elements that are no
more protectable than the facts they work upon. As a result, the Feist method is likely
to conclude, falsely, that the compilation as a whole does not deserve protection. It is
the fallacy of division, not merely the psychological understanding of creativity, that is
the problem with Feist.

Of course the advocate of the Feist approach could argue that it is the selection and
arrangement as a whole that should be examined for protectability—without breaking
the selection and arrangement down into its unprotected submethods. But if one
retreats from the fallacy of division this far, why not go all the way? Why not simply
concentrate on the content communicated by the compilation, the way one looks at the
story communicated by a novel?"”’

C. The “Collective Fact” Approach

Avoiding the fallacy of division gives us a reason to abandon the Feist approach
and assess the copyrightability of factual compilations on the basis of whether the
collective fact communicated by the compilation satisfies the traditional requirements
for copyrightability. My goal in this Article has been to show how such an approach is
acceptable, not spell out in detail how this approach should proceed. Nevertheless, it is
useful to sketch briefly what a “collective fact” approach would look like.

The first question would be whether the collective fact communicated by the
compilation satisfies the standard of independent creation. Borrowing a collective fact
is, of course, not the same as borrowing the individual facts out of which the collective
fact is constituted, just as borrowing a plot is not the same as borrowing the elements
out of which the plot was constructed. We must not fall prey to the fallacy of division:
the collective fact can be authored by someone who did not author any of its
constituents. Of course, this means that it will be difficult to determine the point at
which a collective fact has indeed been borrowed. But this is no reason to think that we
are not on the right track, since there is an analogous difficulty in determining when
plots have been borrowed. No one said copyright law was easy.

But even though it is unnecessary to create the individual facts in one’s compilation
to create its collective fact, a collective fact is more likely to be considered
independently created if its constituent facts were created by the author, either out of
whole cloth or by rechecking borrowed facts. Unsurprisingly, these have always been
considered important elements in determining whether compilations are copyrightable
even under the Feist approach.'>®

Second, the collective fact must also be sufficiently course-grained to withstand the
building-block argument. Individual facts within a compilation are unlikely to be
protected, even if they were independently created, because fine-grained property
rights will generate transaction costs for borrowers that would swamp the value of the
protected material. But the same phenomenon that causes fine-grained facts to be

157. The 1976 copyright statute invites such an approach as well, for it speaks of a
compilation as “a work formed by the collection and assembling of preexisting materials or of
data that are selected, coordinated, or arranged in such a way that the resulting work as a whole
constitutes an original work of authorship.” 17 U.S.C § 101 (2000) (emphasis added).

158. See, e.g., Feist, 499 U.S. at 350.
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refused protection will allow coarse-grained or collective facts to be protected. The
more facts that are conjoined the less likely it is the collective fact will be borrowed
and the more valuable it will be to its borrowers."*® This makes it less likely that the
transaction costs of borrowing will overwhelm the benefits of protection.

Finally, the collective fact must be creative; in particular, not susceptible to parallel
independent creation. Once again, collective facts can satisfy this requirement. The
more individual facts are collected together, the less likely it is that the totality of
information that the compilation communicates is going to be arrived at by another
author except by copying.

Without recognizing it, some courts have already been using the collective-fact
approach. Consider the case of CCC Information Services, Inc. v. Maclean Hunter
Market Reports, Inc.'® Maclean published the Red Book, a compendium of predictions
of the values of average versions of used cars in various regions of the country, with a
mechanism for raising or lowering the valuations on the basis of mileage and added
features.'®' CCC had loaded substantial portions of Maclean’s valuations into a
computer database, which it offered to its customers in various forms.'®? The district
court found that the valuations were unprotectable facts and that there was insufficient
creativity in the selection, coordination, and arrangement of data in the compilation for
copyright to attach to the work.'s* The Second Circuit reversed. Judge Leval argued
not only that the selection and arrangement of information in the compilation was
sufficiently original to satisfy Feist,'® but also that the predictions themselves “were
based not only on a multitude of data sources, but also on professional judgment and
expertise,”'® and thus “[were] original creations of Maclean.”'®

In one respect, the district court was clearly right: Maclean’s valuations were facts.
They were representations of the world that were to be taken as correct, not fiction that
could be appreciated independently of its truth. Admittedly, the features of the world
that they represented were difficult to capture exactly. However this did not make them
less factual. It only meant that arriving at them required a good deal of professional
judgment and expertise. Plenty of other judgments—for example, novel historical or
scientific theories—have been denied protection as facts even though they were the
product of similar judgment and expertise.'®’ Indeed, it is doubtful that Judge Leval
would have considered an individual valuation by Maclean to be copyrightable. Judge
Leval, in effect, chose to protect the collective fact communicated by Maclean’s Red
Book.

An even clearer example of the protection of a collective fact is Marshall & Swift v.

159. See supra notes 122-25 and accompanying text.

160. 44 F.3d 61 (2d Cir. 1994).

161. Id. at 63.

162. Id. at 64.

163. Id.

164. Id. at 67.

165. Id.

166. Id.

167. See, e.g., Hoehling v. Universal City Studios, Inc., 618 F.2d 972 (2d Cir. 1980)
(denying protection to an author’s novel theory that the airship Hindenburg was destroyed via
sabotage).
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BS&A Software.’68 In that case, a federal district court in Michigan determined that a
compilation of estimations of the construction costs of various types of residential,
agricultural, commercial, and industrial buildings, used by tax assessors for valuing
real property, was protectable. Because the format for the compilation was dictated by
the Michigan State Tax Commission, which had commissioned the compilation,
Marshall & Swift did not claim that the selection and arrangement of the valuations
were copyrightable.'® Rather the valuations themselves were claimed to be the result
of a “creative process,” because of “the complexity and scope of [Marshall & Swift’s]
efforts to produce the values which go into its costs schedules.”!’

The court claimed that the estimations were not “facts such as the actual price at
which property has sold or the amount of pressure to inflict on a rubber belt before it
will break.”'”" Unlike the contents of the white pages in Feist, which “could be
discovered and reported by anyone,” Marshall and Swift’s estimations “[were] not
discoverable but [were] unique to it.”'”? It thereby limited the scope of unprotected
“facts” to those representations that have a certain likelihood of parallel independent
creation.'” But, once again, there is nothing about judgment and expertise that makes a
representation of the world less factual. Furthermore, a single estimate would not have
been protected, no matter how much judgment and expertise went into its creation.
What the court really did was protect the collective fact communicated by the
compilation.

CONCLUSION

In short, the protection of the factual content of a compilation is not a departure
from the fundamental principles of copyright law. It is the Feist approach that is the
departure, because it looks to selections and arrangements rather than the collective
content communicated by a work.

Of course, protection for the factual content of compilations does not mean
protecting the individual facts out of which it is constituted. But this is no different
from the way that fictional content is protected under copyright law—collective
content is protected, provided that is satisfies the originality requirement and the
idea/expression distinction, but the individual constituents of that content are not.

And just as some content communicated by plays or novels is refused protection
even though it is collective, it remains possible that some collective facts will be
refused protection as well. Indeed, it is possible that the content of the white pages of a

168. 871 F. Supp. 952 (W.D. Mich. 1994).

169. Id. at 959.

170. Id. at 960.

171. Id. at 962.

172. Id. at 960 n.12.

173. Another possible example of collective facts being considered protected by a court is
Compaq Computer Corp. v. Procom Technology, Inc., 908 F. Supp. 1409 (S.D. Tex. 1995). At
issue was Compagq’s determination of the total hours of use of a hard drive after which hard
drive failures are likely to occur. /d. at 1415. If a Compaq hard drive was still under warranty, it
would be replaced for free after reaching this level of use. Id. These threshold values were
determined in part on the basis of empirical data concerning the failure rate of hard drives. /d.
Nevertheless, the district court held that the values were protected. Id. at 1418.
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phone book—the compilation at issue in Feist—is an example of an unprotected
collective fact. As in any other area of copyright law, one cannot simply reward anyone
who put effort into creating a collective fact with a property right. The right must
generate more benefits than costs.

Where the EU’s Database Directive and its American analogues err, therefore, is in
failing to consider adequately the costs of copyrights in factual content. Under the
Directive, a property right in the contents of a database is provided if there has been “a
substantial investment in either the obtaining, verification or presentation of the
contents.”"’* This ignores the costs of this property right; costs that are captured in
limitations on copyright such as the creativity requirement and the idea/expression
distinction.'” There are good reasons for rejecting the specifics of the Directive in
favor of protection for facts that is integrated into traditional copyright law. But there
are not good reasons for a wholesale rejection of copyrights in facts.

174. Council Directive, supra note 4, at 20, 27.

175. Cf. Ginsburg, Copyright, Common Law, supra note 153; Reichman & Samuelson,
supra note 2, at 55-56 (arguing that the Directive grants too strong a monopoly power and will
lead to inefficiency). The Directive’s fair-use provision is also too narrow. Council Directive,
supra note 4, at 20, 28.



