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Nonetheless, a procedural system that imposes costs for reasonable conduct
despite a governing negligence standard is inefficient in two respects. First,
although such a regime may transform a negligence rule into a strict liability rule,
it fails to achieve one of the principal economic benefits of strict liability: tertiary
cost savings. In a strict liability regime, defendants (and plaintiffs and courts)
save the cost of litigating negligence. That cost is present, however, in a regime
that purports to apply a negligence standard, but in practice requires defendants
to pay some amount for nonnegligent conduct. The funds that defendants devote
to litigating fault in a negligence regime could serve the higher purpose in a strict
liability regime of compensating plaintiffs for their injuries. 67

Second, where the procedural regime transforms a negligence rule into a rule
of strict liability, the procedural regime will internalize accident costs where such
internalization may not be desirable. Recall that strict liability promotes safety
not only by encouraging reasonable safety precautions-a goal shared by
negligence and strict liability regimes-but also by internalizing the accident
costs of even nonnegligent conduct. Strict liability thereby encourages actors to
allocate resources to less risky endeavors. Indeed, the imposition of only
negligence liability for certain activities has been criticized because it tends to
insulate those activities from their true accident costs and thereby to favor them
over less risky alternatives. 68 Yet, society may decide to impose a negligence
standard precisely because it wants to subsidize a particular industry whose
public benefits exceed the profits its proprietors can hope to earn. Even if other
investments with comparable profits would entail lower accident costs, society
might choose to encourage investment in a particular industry by imposing only
negligence liability and allowing general medical insurance to bear remaining
accident costs. Such a goal cannot be achieved, however, in our procedural
system. By requiring the industry to bear accident costs even for nonnegligent
conduct, a procedural regime that transformed a negligence rule into one based
on strict liability would undermine the policy choice that underlies our
substantive law rule.

On balance, the first of these two problems-the cost of litigating fault-is
probably the more serious, as it is present in virtually every case. The second
problem-that of undermining society's decision to subsidize business-would
be present only in those instances where the substantive law negligence rule is
actually motivated by a desire to subsidize business. If society were indifferent
as between internalizing an industry's accident costs or allowing general medical
insurance to pay, then there would be less harm in having the procedural system
override substantive law and internalize the accident costs of nonnegligent
conduct.

167. Nor will a repeat defendant avoid the extra cost of litigating fault simply by ignoring
the negligence standard and paying settlements as if it were operating in a strict liability regime.
As discussed earlier, a defendant who adopts such a strategy of settling without regard to the
merits would invite plaintiffs to file more weak and meritless cases. See supra Part III.C.

168. See HORWITZ, supra note 27, at 97-101 (explaining how a negligence standard
historically has subsidized "those who undertook schemes of economic development").
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D. Tertiary Costs Become Primary and Secondary Costs

The discussion thus far has pointed out the problems that occur when an actor
expects to pay for conduct regardless of the substantive law requirements of
causation and negligence. The former problem of payment without causation is
the more obviously serious: if people fear having to pay for conduct that
mistakenly may be believed to cause injuries, then they will be deterred from
engaging in that conduct and will tend to avoid it even if it is, on balance,
beneficial to society. The resulting overdeterrence is the strongest justification
for civil law reform. The latter problem, of procedural rules overriding a
substantive law negligence rule, is largely a matter of additional transaction costs
associated with litigating fault.

Ultimately, however, these transaction costs, and the costs of litigating even
meritorious cases, in both negligence and strict liability regimes, are quite
serious. Part I described how tort theory divides the costs of accidents into three
types, and attempts to minimize each: (1) the primary costs of accidents and
preventive measures; (2) the secondary costs of bearing the losses that do occur;
and (3) the tertiary costs of administering a system of tort law that tries to reduce
primary and secondary costs. As Parts II and III demonstrated, however, tertiary
costs cannot be separated from primary costs because tort law's level of
deterrence is achieved by the threat of paying both for the victim's injury and for
the costs of litigation. 69 Moreover, because a prevailing plaintiff will receive
only that portion of the recovery remaining after legal fees are deducted
(generally two-thirds), tort law compensation, and the loss spreading envisioned
by tort theory, will be incomplete. As a result, the secondary cost of leaving
accident costs upon the individual victim is only partially mitigated by our system
of tort law. 171

This close relationship between tertiary costs, on the one hand, and primary and
secondary accident costs, on the other, raises a conceptual problem that this
Article has not yet addressed: Are the costs of litigation properly included in the
social costs of an accident? On one hand, it would appear that the costs of
litigation should be internalized (i.e., borne by tortfeasors). Why should the costs
of a lawsuit be distinguished from other expenses (e.g., going to the hospital,
taking x-rays, missing work, or repairing a damaged automobile) that arise when
someone is injured? When someone is injured, legal expenses are likely to be a
part of the costs society bears. Accordingly, they should be included with the
primary costs of accidents and actors should take them into account when
deciding whether to risk causing the injury in the first place. According to this
rationale, tortfeasors should bear not only their own legal expenses, but also those

169. Indeed, although he does not focus upon it, Calabresi recognizes the connection: "The
differences between primary and secondary accident costs are not fixed nor are they always
clear.... The same is true with respect to tertiary accident costs." CALABRESI, supra note 6,
at 29.

170. Put another way, a portion of accident costs are never transferred to the entity best able
to spread those costs over the relevant activity's beneficiary (the defendant), but instead remain
with the plaintiff.
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of the plaintiff (and the costs of maintaining the judicial system).' Moreover, by
compensating tort victims as fully as possible, the tortfeasor's payment of a
victim's legal fees would serve to reduce secondary costs as well.

On the other hand, there are equally strong arguments against internalizing all
litigation expenses along with the costs of accidents. Although shifting a victim's
legal fees to liable tortfeasors may reduce secondary costs, it is far from clear that
making a tortfeasor pay litigation costs (either its own, the victim's, or society's)
will serve to minimize primary accident costs.

The principal rationale for internalizing accident costs (i.e., making tortfeasors
pay) is the minimization of primary accident costs.' 72 The law is intended to
discourage unreasonably risky behavior and to encourage actors to adopt efficient
safety precautions. The law should not, however, encourage excessively costly
precautions, nor should it inhibit activities whose benefits outweigh their burdens.
Yet, by including litigation costs among the expenses that we fear paying for any
injuries we inflict, our system of tort law alters the balance between costs and
benefits. Litigation costs may thus transform an efficient activity into an
inefficient one.

This effect of litigation costs is not inherently inefficient: if litigation expenses
are genuinely part of accident costs, and an activity's total accident costs,
including litigation expenses, are sufficiently large as to outweigh its benefits,
then that activity is, by definition, socially inefficient and, thus, should be
deterred.' However, unlike other primary accident costs, over which tortfeasors
may have control and as to which victims have no incentive to escalate, litigation
costs are an element of accident costs that tortfeasors may be unable to
minimize. 74

Ordinarily, a potential tortfeasor may have significant leeway in structuring his
activities so as to minimize the costs of both accidents and preventive measures.
For example, an electric tool manufacturer may design a fully functional electric
saw that guards against major injuries to a user's limbs, but may also find that
designing the saw to prevent injuries to fingers would unduly limit the saw's
usefulness. In choosing the optimal design for its product, the toolmaker can

171. The English requirement that the losing tortfeasor pay his victim's attorney's fees is
consistent with this sentiment. For a discussion of the various defenses of the English and
American rules, see, for example, Rowe, supra note 5.

172. See CALABRESI, supra note 6, at 26; Calabresi & Hirschoff, supra note 14, at 1060.
General insurance, after all, can compensate individual tort victims and thereby spread accident
costs.

173. In fact, if the costs of litigation were factored into the Hand Formula for negligence,
some otherwise nonnegligent conduct would become actionable under a negligence standard.
See supra note 11 (explaining the Hand formula).

174. In contract law, by contrast, contracting parties can minimize the litigation costs of a
subsequent breach by including an arbitration clause in the contract. Cf Weston, supra note
31, at 930 (describing the effect of Coase's analysis on tort theory and noting that because in
the field of tort law "Coasian ex ante bargaining... is foreclosed in practice by transaction
costs, the role of the court is to approximate, through its liability rules, the bargain that those
parties would have reached").
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weigh the utility of the product against the risk of injuries. 75 Indeed, the
toolmaker is in a better position than anyone to judge the relative costs and
benefits of a product design. And, because that toolmaker is the "cheapest cost
avoider," society can most effectively reduce primary accident costs (i.e., the
costs of accidents and preventive efforts) by imposing liability upon that
toolmaker.

However, the toolmaker cannot control, ex ante (or even ex post), how much
a lawsuit will cost in the case of an injury; 76 it can only try to decrease the
likelihood of being sued by making the saw safer.'77 Given that the toolmaker is
not in a position to reduce litigation costs, and is by no means the "cheapest cost
avoider" with respect to this element of accident costs, it is inefficient to impose
these costs upon the toolmaker. The toolmaker will simply respond to higher
litigation costs with increasingly safer products. The result will be unreasonably
high litigation costs and overdeterrence of beneficial products and activities. 78

One might expect a similar analysis to apply to other accident costs as well, for
defendants likewise lack control over excessive health care costs that have
inflated the size of tort claims. But litigation costs are different. As described in
Part II, our system of litigation provides plaintiffs with incentives to increase
defendants' legal fees-in order to induce defendants to offer more in settlement.
A plaintiff's high medical bills, in contrast, will not increase the plaintiff's wealth
in a comparable way, for any additional amounts recovered from the defendant
to cover medical expenses will be passed on to doctors. Indeed, the plaintiff
would actually lose money by increasing his out-of-pocket medical expenses, for
he must pay his attorney one-third of any additional amounts recovered from the
defendant. Thus, although imposing high medical costs on tortfeasors will do
nothing to reduce inefficiencies in medical care, it also will not aggravate the
problems in health care. In contrast, inefficiencies in the litigation system are
actually perpetuated by rules that enable parties to inflict unreasonably high
litigation expenses on one another.

175. See generally KEETON ET'AL., supra note 7, § 99, at 699-700 (describing the risk-utility
test for products liability).

176. See supra Part II.B.
177. And, even if it opts for the greatest safety possible, it may still face a weak lawsuit from

someone who has misused the saw in such an unforeseeable way as to preclude a valid claim,
see KEETON Er AL., supra note 7, § 102, at 712, but who nevertheless hopes to obtain some
settlement from the toolmaker.

178. This is not to say that under our system of litigation a defendant's litigation expenses
necessarily will exceed what both parties' lawyers and the judiciary would cost in an efficient
system. If that were so, then even if defendants paid nothing for meritless cases, litigation costs
in meritorious cases (i.e., where causation is established) alone would produce overdeterrence.

Rather, the argument here is that some litigation expense might reasonably be treated not as
part of the costs of accidents, but rather as costs of rules that govern discovery, fee shifting, and
contingent fees. The costs of these rules should, together, be weighed against their collective
benefits (e.g., an injured person's access to justice). To the extent that some of these "external"
costs are, instead, simply imposed upon defendants, they lead to overdeterrence.
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Our tort system's current imposition of high litigation costs is not only
inefficient, but also unfair to defendants. 179 Recall that the ethical justification for
tort liability requires proof of causation, and that it is not only inefficient, but also
unfair, to require a defendant to devote resources to defending and settling
lawsuits for injuries that it did not cause.8 ° Even where a plaintiff has a
meritorious claim and can prove that the defendant caused his injury, however,
the defendant's lack of control over its own litigation expenses may be morally
troubling.

On one hand, as noted above, litigation costs are one of the social costs of an
accident, and the beneficiaries of the activity that caused the accident should
therefore bear those costs. On the other hand, it is not clear that unintentional
injurers should bear costs that they can neither control nor foresee. Intentional
tortfeasors must take their victims as they find them (e.g., if a battery victim dies
because of his weak heart, the batterer must accept the consequences).'
However, there is a long-standing debate over whether merely negligent actors,
let alone faultless actors, should bear such unforeseeable costs." 2 Moreover, it
seems unfair to burden a defendant with any injury cost for which the plaintiff
himself is responsible.' Only a flawed system would enable a tort victim to
increase his injurer's costs; yet, in our system of litigation, a tort victim can
actually improve his bargaining position, and thereby obtain a better settlement,
simply by inflicting litigation costs upon the defendant, (e.g., by requesting
extensive, unnecessary discovery).'84

V. PROCEDURAL REFORM

America's combined approach to discovery, fee shifting, and contingent-fee
arrangements may help to explain why corporate America despairs at the
perceived litigiousness of our society.' Repeat defendants, such as large
consumer product manufacturers, who face weak, or meritless, lawsuits are
disadvantaged by America's combined approach to the above three issues. It is
no wonder then that corporations have supported politicians who advocate tort
reform, and that anecdotes about the costs of frivolous lawsuits abound. 6 The
current hysteria over litigation's ills is justified insofar as the rules discussed

179. It is also unfair to plaintiffs. To the extent that our litigation rules preclude plaintiffs
from paying reasonable attorneys' fees on an hourly basis, and lead them instead to hire
contingency attorneys, these rules unfairly deprive plaintiffs of much of the compensation to
which they are entitled.

180. See supra notes 25-31 and accompanying text.
181. See KEETON ET AL., supra note 7, § 9, at 40 (stating that "it is better for unexpected

losses to fall upon the intentional wrongdoer than upon the innocent victim").
182. See id. § 43, at 280 (describing "two basic, fundamental, opposing and irreconcilable

views").
183. Such a principle is embodied in the tort doctrines of contributory or comparative

negligence, as well as in the contract doctrine of the duty to mitigate one's damages.
184. See supra Part II.A-B. Of course, it is equally unfair for defendants to inflict such

unreasonably high litigation expenses on plaintiffs.
185. See sources cited supra note 1.
186. See generally sources cited supra note 1.
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above encourage meritless lawsuits and increase the amounts that repeat
defendants expect to pay in legal fees. In short, the procedural backdrop of
American litigation may accurately be labeled "antidefendant" when compared
to other possible systems. 18 7

Yet, the fact that a particular provision may disfavor defendants does not
inherently determine whether it fosters an optimal level of deterrence. The
manner in which our procedural system disassociates the merits of a case from the
costs of litigating it, and lets those costs escalate, may properly be viewed as
harmful to efficient deterrence to the extent that it results in a divide between
what a defendant expects to pay for his conduct, and how substantive law rules
would judge that conduct. But the decision to allow contingent-fee arrangements,
which generally benefit plaintiffs, may actually enhance the accuracy of the
litigation system, so that settlements better reflect the true economic costs of
injuries. Recall that in the absence of contingent-fee arrangements, many of those
who are injured would have to forego meritorious claims or accept low
settlements.'88 If accurate deterrence is the goal, defendants should not be able to
anticipate escaping liability for injuries they inflict simply because they know
their risk-averse victims will accept low settlements or will be unable to file suit
at all.

The goal of procedural reform, then, should be not simply to decrease the
amounts that defendants pay for lawsuits, but rather to enhance the accuracy of
settlements and eliminate undue legal expenses for both parties. Improved

187. To evaluate the procedural system's overall impact on defendants' pocketbooks, one
would have to examine also the procedural rules that affect settlement amounts by affecting the
likely verdict, such as rules governing selection of forum and fact finder-that is, jurisdiction
and venue, the right to ajury trial, and jury selection. Although these rules influence settlement
amounts as much as the rules addressed by this Article, their effect on settlement often depends
upon the facts of particular cases. For example, estimating the effect of ajury versus a bench
trial, or ajury pooled from one locality versus another, may often be a matter of speculation
about the likely attitude of a particular fact finder toward particular parties and facts.

Nonetheless, if a securities dealer or drug company does business throughout the country and
anticipates complicated financial or science-based causes of action, then it will expect long-arm
statutes and jury trials to increase its liability. Lawyers generally predict that jurors are more
sympathetic to individuals than to large institutions, more sympathetic to locals with similar
racial or ethnic backgrounds or with whom they can otherwise identify, and have greater
difficulty than judges in evaluating complex commercial or scientific evidence. See, e.g.,
WALTERF. ABBOTrETAL., JuRYREsEARCH § 4.08, at 22 (1993) ("It is conventional wisdom
among attorneys that similarity between client and juror is desirable on the grounds that this
similarity encourages identification of the juror with the client."); id. § 7.03(d), at 65-66
(summarizing sources on jurors' ability to evaluate complex evidence); Neil Vidmar, Empirical
Evidence on the Deep Pockets Hypothesis: Jury Awards for Pain and Suffering in Medical
Malpractice Cases, 43 DUKE L.J. 217, 218 (1993) ("Physicians, liability insurers, and
commentators critical of the American tort system frequently raise the argument that juries are
biased against doctors and hospitals."). Although there is debate over the accuracy of many
lawyers' assumptions about juries, such as the ones noted above, see, e.g.,\ Kenneth J.
Chesebro, Galileo's Retort: Peter Huber's Junk Scholarship, 42 AM. U. L. REv. 1637, 1700
& n.293 (1993) (citing sources), the prevalence of these attitudes can affect settlement amounts
regardless of whether they are accurate.

188. See supra Part III.A-B.
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procedural rules would continue to enable plaintiffs to file meritorious cases, but
would decrease defendants' exposure to escalated legal fees and meritless
cases.1

8 9

The goals of accurate settlements and reasonable litigation costs do not require
the repeal of an entire set of procedural rules. Indeed, if we were simply to
reverse our approach in any of the three areas discussed by this Article-that is,
to eliminate liberal discovery, to shift fees, or to outlaw contingent-fee
arrangements-the cure might be worse than the disease. Absent liberal
discovery, outcomes might depart even further from the merits;' 90 fee shifting
would increase the stakes of litigation and inhibit risk-averse plaintiffs and even
their attorneys from filing meritorious claims where there is a risk of losing;
and, a ban on contingent-fee arrangements would reduce meritorious filings
significantly. 92

However, because variations in one rule may either counterbalance or reinforce
the effects of another, reform may be achieved through adjustment at the margins.
For example, the English system has alleviated the hardships of a pure loser-pays
fee-shifting regime by implementing programs such as legal aid. Indeed,
England's system is not really a pure two-way fee-shifting regime, as a sizeable
minority of personal injury plaintiffs qualify for legal aid. 93 Legal aid pays the
plaintiffs solicitor and barrister fees, as well as other expenses, and if the
plaintiff wins, legal aid is reimbursed by the defendant. If the plaintiff loses,
however, neither the plaintiff nor legal aid must pay the defendant's legal fees.
Thus, for English plaintiffs who qualify for legal aid (which is much more
common in England than in America)9 the basic two-way fee-shifting regime is
converted to a one-way shift.' 95

189. More efficient litigation rules also might help to ensure that plaintiffs' recoveries are
more complete: if litigation were less expensive, some plaintiffs' attorneys might be willing to
lower their contingent fees. Moreover, even if attorneys did not lower their fees, they would
be willing to accept smaller cases for the same percentage fee. As a result, plaintiffs would be
able to buy more effective representation for their money (and plaintiffs with the smallest of
cases would have an easier time finding counsel who are willing to represent them).

190. See supra Part II.B (noting that if it were not misused, discovery would promote
accurate settlement).

191. See supra Part III.A (noting the effect of fee shifting on risk-averse plaintiffs). If a fee-
shifting regime were structured so that a losing contingent-fee plaintiff's attorney, rather than
the plaintiff himself, were forced to bear the prevailing defendant's legal fees, this would
alleviate, but not eliminate, the problem. See Smith, supra note 76, at 2167 ("The risk of
indemnification will undoubtedly deter some plaintiffs from pursuing borderline claims, but
attorneys burdened with indemnification would reject many such claims anyway.").

192. See supra Part III.A.
193. In England, a member of a family earning as much as $45,000 can qualify for legal aid,

while in America, a member of a family of four must earn less than $14,562 (or less than $7212
if living alone) in order to qualify. See Vargo, supra note 76, at 1607 (citing Marianne W.
Young, Note, The Need for Legal Aid Reform: A Comparison of English and American Legal
Aid, 24 CORNELL INT'L L.J. 379, 396 (1991)).

194. See id.
195. See id. Even if he does not qualify for legal aid, a plaintiff may qualify for trade-union

funding, in which case the plaintiff is insulated from all legal fees whether he wins or loses, but
the trade union must pay the defendant's legal fees if the plaintiff loses. See id. at 1608.
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Even where a plaintiff must fund the lawsuit himself, some solicitors in England
will take a very promising case on a "spec" basis, under which the solicitor will
agree orally not to collect his fees until the conclusion of the case. 96 Such
agreements are not officially sanctioned, however, and there is a debate raging
over whether to allow "conditional" fees, which would leave the lawyer with
nothing if the plaintiff loses, or some multiple of the lawyer's hourly rate if the
plaintiff wins.'97

The United States likewise could retain the core features of its
system-contingent fees, liberal discovery, and non-fee-shifting, which ensure
"access to justice"-and yet tone down the excesses that unduly prejudice
defendants. Reforms should be tailored to address the two problems outlined thus
far: (1) the inordinate expenses incurred for meritorious cases, and (2) the
problem of expenses for meritless cases. The suggestions that follow do not
attempt to exhaust the ways in which we could restructure our system of litigation
so as to alter the amounts that defendants pay, and expect to pay, for their
conduct. They serve merely as examples of possible procedural changes that
might alleviate the problem of overdeterrence caused by America's combined
approach to discovery, fee shifting, and contingent-fee arrangements.

First, amendments to Federal Rule of Civil Procedure 68 (and comparable state
rules) could reduce unreasonably high litigation expenses in meritorious cases by
instituting a partial fee shift after some discovery has been taken and a settlement
offer is on the table. Today, Rule 68 modifies the customary practice that losing
parties bear court costs (a relatively minor expense). Rule 68 forces a prevailing
plaintiff to bear court costs if the plaintiff's verdict is less than the defendant had
offered in settlement.'98 Some have advocated extending Rule 68 to include
postoffer attorneys' fees, and to cover settlement offers by plaintiffs, so that our
general regime of non-fee-shifting would be transformed into a modified fee-

196. See id. at 1607.
197. Compare Conditions and Fees, 143 NEW L.J. 1665 (1993) (noting the potential

problems of conditional-fee arrangements, including, inter alia, denigration of the legal
profession's image, and litigants' loss of significant amounts of money), with David
Bedingfield, The Contingency Fee System in America, 143 NEW L.J. 1670 (1993) (stating that
contingency and conditional-fee arrangements open the courthouse door and give injured
parties their day in court in as cheap a manner as possible). It is also worth noting that the
English fee shift is not a complete fee shift. The courts distinguish between "solicitor-client"
costs--the amount the client agrees to pay his attorney-and "party-party" costs-the amount
that the court deems necessary to litigate the case. Party-party costs average about two-thirds
of solicitor-client costs. See Vargo, supra note 76, at 1606 (citing GENN, supra note 83, at 34).
The fact that only party-party costs are shifted decreases somewhat the hardship of losing at
trial because the loser need not pay unnecessary fees.

Australia's system represents another hybrid. While Australia has adopted the English fee-
shifting rule, Australia moderates this rule by allowing solicitors to accept cases on a "spec"
basis, under which they will receive an amount higher than their usual rate if they win (though
not a percentage of the amount of the judgment). Moreover, although clients must remain
responsible for out-of-pocket legal expenses, solicitors may loan plaintiffs the expenses
necessary to pursue their claims. Legal aid, however, is largely unavailable. See id. at 1613-17.

198. See FED. R. Civ. P. 68.
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shifting regime once a settlement offer was on the table. 99 If Rule 68 were
amended in this manner, potential defendants would be guaranteed to pay no
more than the fair value of a potential lawsuit, because any defendant willing to
offer an amount exceeding the ultimate verdict would shift the costs of continued
litigation to the plaintiff.00 Yet, plaintiffs could avoid being coerced into
unreasonably low settlements simply by making suitable counteroffers, which
defendants would then be inclined to accept for fear of bearing all
postcounteroffer legal fees."' The Rule might further protect against coercive
offers (designed to play upon risk aversion, rather than the merits of a case) by
covering only the lesser of the two parties' postoffer legal fees, applying only to
settlement offers made after reasonable discovery has been conducted,0 2 and then
only to offers deemed reasonable by a judge.

Indeed, in order to tie litigation and settlement dynamics more closely to the
merits, an amended Rule 68 could extend the formal pretrial role of judges
beyond simply deciding whether material issues of fact exist. Instead, the judge
would actually weigh the facts to determine whether the parties' offers of
settlement were reasonable, who should bear the costs of continuing litigation,

199. See COMMIrrEE ON RULES OF PRACTICE AND PROCEDURE, ADMIN. OFFICE OF THE U.S.
COURTS, PRELIMINARY DRAFT OF PROPOSED AMENDMENTS TO THE FEDERAL RULES OF CIVIL
PROCEDURE (1983), reprinted in 98 F.R.D. 337, 361-63 (1983) (proposing amendments to
Federal Rule of Civil Procedure 68); Rowe, supra note 5, at 895-96; Mary A. Hackett et al.,
Note, Rule 68: An Offer You Can't Afford to Refuse, 37 RUTGERS L. REV. 373, 379-82 (1985)
(comparing the federal rule with N.J. CT. R. 4:58).

Geoffrey Miller and David Anderson have provided an economic analysis of such a modified
Rule 68. See Anderson, supra note 83, at 236-40; Miller, supra note 83, at 117-25. Although
economic modeling casts doubt upon the ability of Rule 68, and its various permutations, to
encourage settlement where parties otherwise would not settle, see Anderson, supra note 83,
at 240, this Article endorses amendments to Rule 68, not in order to encourage additional
settlements (which are sufficiently prevalent), but rather to promote more accurate deterrence.
A modified Rule 68 could contribute to this goal by assuring defendants ex ante that their tort-
related payments ex post will depend upon the merits of cases, rather than upon the expense
of litigation.

200. It is true that under a modified Rule 68, defendants would structure their behavior ex
ante based not only on the likelihood of winning lawsuits (which would be a positive
development) but also on the likelihood that they will be able to make accurate settlement
offers in meritorious cases and thereby evade much of litigations's expense. See generally
Calfee & Craswell, supra note 4 (describing effects of uncertainty on compliance levels of
potential defendants). But if defendants are at all able to predict the likely costs and benefits
of their actions ex ante (as our tort system assumes they can) then defendants should have some
confidence in their ability to estimate a victim's injuries (and the jury's likely verdict) once
those injuries have occurred. But cf Gross & Syverud, supra note 100, at 46-50 (seeking to
explain why trial outcomes generally do not strike a compromise between parties' settlement
positions).

201. Cf Miller, supra note 83, at 123-25. Plaintiffs and their attorneys would be free to work
out for themselves who would bear defendants' postoffer fees in case of a loss, and to adjust
their fee arrangement accordingly.

202. See Hackett et al., supra note 199, at 399.
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and on what terms.2°3 As a result, parties would have incentives to conduct
discovery quickly and efficiently so that they could evaluate the merits before
settlement offers were exchanged under judicial supervision.

If a judge were to decide that a settlement offer was inconsistent with the
merits, or that additional discovery was needed before its suitability could be
determined, then each party would continue to bear its own legal fees.20 4

However, an additional reform might empower the judge to decide that if one
party or the other still had not uncovered the evidence it required after a certain
level of discovery expense was reached, then that requesting party would have to
reimburse its opponent for any future requests.2 5

Such reforms would decrease litigation expenses associated with meritorious
cases, but would not necessarily protect defendants from meritless claims.
Knowing that fee shifting would not kick in until after defendants already had
devoted some resources, plaintiffs' attorneys might continue to file weak or
meritless cases with little investigation in the hope that defendants will settle
before a reasonable level of discovery is reached and a judge has approved the
onset of fee shifting.

In order to reduce defendants' expenses for meritless cases, the system would
have to shift fees incurred from the outset-as Federal Rule of Civil Procedure
11 enables a judge to do.2" 6 The problem is that judges are reluctant to award

203. Although parties would retain the right to proceed to trial, the judge would essentially
decide that if they do so and do not improve their position, they should bear the full costs of
their decision to proceed. Cf. Alschuler, supra note 107 (proposing a two-tier trial system in
which a magistrate or master would conduct an abbreviated trial and parties would have the
right to pursue fuller discovery and a jury trial, but the parties would also be required to bear
the government's costs of trial if they did not improve their position). Permitting judges to
weigh evidence would not be unprecedented, as judges have long been empowered to weigh
evidence when setting aside verdicts and granting new trials. See Young B. Smith, The Power
of the Judge to Direct a Verdict: Section 457-a of the New York Civil Practice Act, 24 COLUM.
L. REV. 111, 116-17 (1924) (chronicling the history of new trials and directed verdicts and
discussing aNew York rule that would allow judges to weigh evidence even when directing
a verdict).

204. If, for example, a defendant were to offer one dollar to settle a meritorious, but close,
case, this would not entitle him to all postoffer legal fees if he wins.

205. See Cooter & Rubinfeld, supra note 60, at 455-57.
206. In the law and economics literature Bebchuk and Chang, and Polinsky and Rubenfeld

have modeled various forms of sanctions for frivolous litigation and Marshall, Kritzer, and
Zemans provide empirical background confirming the effectiveness of Rule 11. See Bebchuk
& Chang, supra note 76; Marshall et al., supra note 105; A. Mitchell Polinsky & Daniel L.
Rubenfeld, Sanctioning Frivolous Suits: An Economic Analysis, 82 GEO. L.J. 397 (1993). In
order to provide plaintiffs with appropriate incentives to bring meritorious but not meritless
suits, Bebchuk and Chang advocate a Rule I I regime that takes into account not only the
strength or weakness of a claim, but a plaintiff's incentive to bring the claim in the first place;
sanctions thus would be imposed less frequently for categories of lawsuits that are socially
useful but expensive for plaintiffs to pursue. See Bebchuk & Chang, supra note 76, at 394-402.
Polinsky and Rubenfeld propose a regime of "decoupled" sanctions in which the moving party
receives a portion of any sanction imposed upon his opponent, and the judicial system receives
the remainder; this would provide parties with incentives to bring bad acts to the court's
attention and thus achieve efficient deterrence of frivolous suits, but would avoid inducing
parties to devote too much effort to satellite Rule 11 litigation. See Polinsky & Rubenfeld,
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legal fees as a sanction for meritless cases. °7 When a judge examines the
evidence produced by discovery and concludes that there is no outstanding issue
of material fact and the defendant is entitled to judgment as a matter of law, this
does not mean that the complaint was filed in bad faith or "for any improper
purpose.""0 8 Indeed, Part III.D demonstrated that while some meritless suits may
be filed by plaintiffs' attorneys who know they are meritless, many more are filed
because plaintiffs' attorneys take on more cases than they have time to
investigate.

The 1983 amendments improved Rule 11 by instructing a judge to impose
sanctions if the plaintiffs' attorney did not engage in "reasonable inquiry" before
filing the complaint.0 9 Under the revised rule, the plaintiffs' attorney was
required to conduct his own inquiry before imposing any investigation costs upon
the defendant; if "reasonable inquiry" could have uncovered evidence
establishing the meritlessness of a claim before filing, then there was no need for
discovery and the plaintiffs' attorney should reimburse the defendant for his
expenses. The 1993 amendments, however, expressly protected a plaintiff's
ability to base a claim on "information and belief' rather than evidentiary
support, and created a "safe harbor" in which plaintiffs may withdraw allegations
without being subject to Rule 11 sanctions.1 0 This created a concern that "some
litigants may be tempted to conduct less of a pre-filing investigation."2 1 '

There is nothing objectionable in making express a plaintiff's long-standing
right to plead on "information and belief--any other rule would eliminate the

supra, at 417-19. Marshall, Kritzer, and Zemans conducted lawyer surveys revealing that in
practice Rule 11 does not give rise to inordinately expensive satellite litigation and thus is an
efficient way to deter frivolous claims and defenses. See Marshall et al., supra note 105, at 958-
60, 985. Indeed 60% of attorneys reported that in the preceding year thay had altered their
behavior (e.g., by foregoing a claim or defense or conducting additional review) because of the
threat of sanctions posed by Rule 11. See id. at 960-61.

207. The willingness ofjudges to impose Rule 11 sanctions (and parties to move for them)
varies from district to district. See Marshall et al., supra note 105, at 976-79. Rule 11 sanctions
are imposed more frequently in metropolitan areas than in nonurban or mid-sized urban
districts. See id. This may be due to the differences in attorney conduct and corresponding
differences in the need for Rule II sanctions, or else to different thresholds before Rule 11
sanctions will be imposed. Although the survey suggests that "a good degree of lawyerly
reaction to Rule 11 is not tailored to the actual risk that lawyers face but is based more on
general reaction to the rhetoric about the threats that the Rule creates," id at 978-79, this
Article proposes a Rule 11 standard that may contribute to a more uniform application of the
Rule throughout the nation.

208. FED. R. Civ. P. 11.
209. See 2 JAMES WM. MOORE ETAL., MooRE's FEDERAL PRACTICE § I lApp.101 [2] (3d ed.

1997) (explaining how the 1983 amendment changed the standard of conduct an attorney must
follow from subjective good faith to an objective standard of conduct).

210. Committee on Rules of Practice and Procedure, Attachment B to Letter from Sam C.
Pointer, Jr., Chairman, Advisory Committee of Civil Rules, to Hon. Robert E. Keeton,
Chairman, Standing Committee on Rules of Practice and Procedure (May 1, 1992), reprinted
in SUPREME COURT OF THE U.S., AMENDMENTS TO FEDERAL RULES OF CIVIL PROCEDURE AND
FoRMs, H.R. Doc. No. 103-74 (1993), reprinted in 146 F.R.D. 401, 522-25 (1993).

211. Id. at 524 (offering notes regarding proposed amendments to Federal Rule of Civil
Procedure 11).
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utility of discovery by requiring plaintiffs to have all relevant facts in hand upon
filing a complaint. (Nor is there anything inherently wrong with encouraging
plaintiffs to withdraw meritless claims upon learning of their defects."') The
appropriate question, however, is when and to what extent defendants should have
to pay for plaintiffs to investigate allegations that ultimately never find
evidentiary support. Although the system should encourage plaintiffs to file suits
where they reasonably expect discovery to uncover supporting evidence, a rule
that requires defendants to pay for discovery in every case also encourages
plaintiffs to file suits (and receive settlements) where discovery is unlikely to
reveal supporting evidence. 3

To encourage meritorious suits but discourage meritless ones, Rule 11
jurisprudence might borrow principles from substantive negligence law. By filing
a losing lawsuit, after all, plaintiffs and their attorneys themselves become the
tortfeasors in a sense, causing unlawful injury to defendants. 24 The English fee-
shifting model imposes strict liability for losing lawsuits by requiring the plaintiff
to compensate the defendant regardless of whether the plaintiff could have known
at the outset that his suit was meritless. Rule 11, in contrast, imposes only
negligence liability, requiring plaintiffs to engage in reasonable investigation of
the facts before filing, but refusing to shift the expense of a losing lawsuit if the
plaintiff reasonably believed it to have merit. The United States' decision to
impose negligence, rather than strict liability, for losing lawsuits reflects the
United States' commitment to preserving access to justice and fear of inhibiting
meritorious claims. However, if Rule 11 is really to impose negligence liability
(as opposed to punishing only intentional wrongdoing) plaintiffs' attorneys
should be required not only to investigate their clients' allegations before filing,
but also at least to consider the costs of discovery for any unsupported allegations
that remain." 5 This is not to say that the reasonableness inquiry necessarily
requires a strict weighing of likely discovery costs against the likely recovery (in
the case of a victory for the plaintiff). Because society benefits from the filing of
small, meritorious claims-even if the costs outweigh the benefits for the
particular parties involved-plaintiffs should be permitted to pursue claims with

212. But see AMENDMENTS TO THE FEDERAL RULES OF CIVIL PROCEDURE (Scalia, J.,
dissenting) (criticizing safe harbor), in SUPREME COURTOFTHE U.S., supra note 211, reprinted
in 146 F.R.D. at 507-08.

213. Survey evidence reveals that the threat of Rule 11 sanctions led 32.3% of plaintiffs'
attorneys to conduct "extra prefiling review of pleadings, motions or other documents subject
to Rule I 1," as compared to 39.6% of defendants' attorneys (who have incentives in any event
to work additional hours where they are paid by the hour). Marshall et al., supra note 105, at
962-64 (emphasis in original). Although Rule II as currently applied thus has a significant
effect on attorney behavior, this Article's proposed increase in emphasis on prefiling
investigation might lead plaintiffs' attorneys even more often to avoid filing potentially
meritless lawsuits without learning enough first to know whether discovery is reasonably likely
to reveal supporting evidence.

214. In contrast, defendants themselves bear responsibility for meritorious suits.
215. See supra note 137 (describing uninformed plaintiffs' incentives to shift investigation

costs to defendants by filing lawsuits and thereby becoming entitled to discovery).
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substantial social benefits." However, if discovery is unlikely to reveal
supporting evidence for an allegation, then the attorney's decision to include that
allegation in his initial complaint-and thereby to inflict costs upon the
defendant-should not be deemed reasonable. Plaintiffs and attorneys should pay
compensation if their hope of uncovering supporting evidence was unreasonable
from the outset and is proven to be unreasonable by subsequent discovery.

Finally, Rules 11 and 26 could work together to ensure not only that complaints
contain only the allegations for which discovery might reasonably find support,
but also that the discovery subsequently requested is reasonably tailored to find
support for these allegations." 7 Indeed, a plaintiff could be forbidden from asking
for-broad discovery of evidence potentially relevant to various aspects of a
lawsuit until he has first conducted narrow discovery tailored to uncover the
evidence he will need to withstand summary judgment on unsupported allegations
in his complaint."' By limiting the expense defendants must bear in the early
stages of litigation, such reforms would reduce defendants' incentives to settle
meritless lawsuits, and thus plaintiffs' incentives to file them.

CONCLUSION

Part I of this Article explored how tort law could achieve its goals-efficient
and fair deterrence and compensation-in a hypothetical world in which
defendants' conduct is judged solely according to substantive law. Parts II and
III demonstrated that real world litigation skews the incentives posited by the
theoretical model. In fact, litigation costs play such a significant role that they
may well overshadow the merits when plaintiffs decide to file, and parties decide
to settle, lawsuits. Part II focused on two features of American litigation-the
rules governing discovery and fee shifting-that together lead parties to bear
unreasonably large litigation costs, beyond their control, regardless of the merits.
Part III then demonstrated that the availability of contingent-fee arrangements
ensures that these high legal fees do not induce plaintiffs to forego meritorious

216. See Bebchuk & Chang, supra note 76, at 394-402 (suggesting that Rule II analysis
consider a plaintiff's initial incentives to file or forego different types of legal claims, so that
sanctions discourage abusive suits without inhibiting desirable, though perhaps novel or
expensive, claims); see also Hay, supra note 60, at 483 (noting that private incentives and
social incentives may differ, and that even if a discovery request does not increase the value
of the requesting party's claim sufficiently to justify its cost, the request may nevertheless be
socially efficient if it induces defendants to take precautions against inflicting harm); cf Bone,
supra note 129, at 591-92 (noting that in the informed-defendant model, only a modest penalty
is needed to deter frivolous suits, and that excessive penalties might inhibit weak but
meritorious claims).

217. See Sofaer, supra note 67, at 723 (noting that "[d]iscovery is... made costly because
of the legal theories on which courts have permitted suits to proceed" and because "plaintiffs
[may] file complaints in which they need do little more than allege an injury that is believed
to have resulted from some dangerous instrumentality or activity.... [a practice which] will
generally entitle them to search for an explanation through discovery").

218. But cf Sugarman & Perlin, supra note 66, at 1482 (criticizing the Council on
Competitiveness's recommendation tying discovery requests to pleadings, and calling it "a rule
departing from notice pleading and renewing reliance on factual allegations").
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claims or settle them routinely for less than the merits warrant. Rather, the
combined effect of the three sets of rules is to lead defendants to pay not only fair
settlements for the injuries they inflict, but also significant litigation expenses in
meritorious cases and significant amounts to dispose of meritless cases. In short,
defendants must pay more for their conduct than they would if they looked to
substantive law alone.

Part IV then showed how these practicalities of litigation and settlement alter
the tort law deterrence envisioned by theorists in two important ways. First, by
allowing the filing and settlement of meritless lawsuits, our system of litigation
deters productive conduct that does not even cause injury. Second, when
unreasonably high litigation costs are inappropriately factored into the costs of
accidents, the tort system fails to minimize total accident costs and instead deters
efficient conduct.

Finally, Part V suggested that Rule 68 might be amended so as to tie litigation
and settlement dynamics more closely to the merits, and that Rules 11 and 26
might be applied in such a way as to protect defendants from meritless filings.




