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child pornography.® Like the federal law, it also covered individuals convicted of
kidnapping or unlawful imprisonment of child victims, so long as the offender was
not a parent,* and offenders convicted of forcible sexual offenses against people of
any age.*

C. The Structure of the Debates

The structures of the federal and New Y ork debates differed. Congressional debate
can be an extended and diffuse process. In some ways, the term “debate” is a
misnomer, because the discussion of new law can occur during designated debates
as well as in supplemental periods set aside for speeches on any topic.® Debate about
the Wetterling Act was further complicated by the fact that discussion of the
provision was intermingled with conversation about other portions of the overarching
crime bill, the Violent Crime Confrol and Law Enforcement Act of 1994.8” Ficor
debate over registration began in early 1993, and ended upon the bill’s passage in
August 1994.% Discussion about extending the Wetterling Act to include community
notification began in mid-1994 and continued until passage of Megan’s Law in
1996.% As is common in congressional debate, where representatives often prepare
their statements in advance, speeches did not typically address each other in a back
and forth fashion. In any case, there was minimal disagreement. Only one legislator,
Representative Watt of North Carolina, spoke out against any of the bills, openly

83. Id. §§ 168-192

84. Id.

85. Id.

86. The House, for instance, provides for one~ and five-minute speeches and “extended
remarks,” allowing opportunities for legislators to speak out publicly on any topic they choose.
Forrest Maltzman & Lee Sigelman, The Politics of Talk: Unconstrained Floor Time in the U.S.
House of Representatives, 58 J. POL. 819, 819 (1996); see also Committee on Rules, U.S.
House of Representatives, Floor Procedure in the U.S. House of Representatives, at
http://www.house.gov/rules/floor_man.htm(last visited Jan. 9, 2001). These types of speeches
were included within the debate studied here.

87. Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, 108
Stat. 1796 (codified at 42 U.S.C. § 13701 (1994)).

88. The first floor discussion of registration came in the context of the freestanding Jacob
Wetterling Crimes Against Children Act, H.R. REP. No. 103-324 (1993), reprinted in 1994
U.S.C.C.A.N. 1801. E.g., 139 CONG. REC. 10,998 (1993) (statement of Rep. Ramstad). The
Wetterling Act was ultimately incorporated into the Violent Crime Control and Law
Enforcement Act, and debate continued until August 25, 1994, the date that the Senate agreed
to the conference report of the bill. E.g., 140 CONG. REC. 24,005-06 (1994) (statement of Sen.
Lautenberg).

89. Initial discussion about community notification occurred during consideration of the
more limited Wetterling Act. E.g., 140 CONG. REC. 10,638 (1994) (statement of Sen. Gorton)
(arguing in favor of S.2363, a bill that would have required states to create both registration
and notification procedures). Debate continued until May 7, 1996, two days before the bill
passed. E.g., 142 CONG. REC. 10,313 (1996) (statement of Rep. Jackson-Lee). Indeed,
discussion of these sex-offense issues continued until adoption of the Lyncher Act on
September 26, 1996. E.g., 142 CONG. REC. H11,133 (daily ed. Sept. 25, 1996) (statement of
Rep. Zimmer).
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opposing both 1996 provisions.” The lack of conflict did not silence supporters of
these laws, however. Quite the contrary, many congressmen and senators spoke out
on the bills, often with passion and even vitriol.

In New York, on the other hand, the debate was more focused. In both the
Assembly and the Senate, legislators homed in on this single piece of legislation
during a single day. The New York debate featured far more conflict than in
Congress. Although the bill passed overwhelmingly,”' several assemblymen and
senators voiced disapproval of the legislation and supporters responded with their
own impassioned appeals. Unlike the congressional debate, legislators’ comments
appeared to be improvised and legislators actually addressed one another.

Despite differences between the bills, and the structure of debate, the substantive
discussions about Megan’s Law were comparable. Both included extended debate
about the need for new law and both focused on the registration and notification
provisions themselves, rather than upon concemns about the appropriate role of state
versus federal intervention.”? A comparison of the two debates proved workable
because they did in fact cover much common ground, and because New York’s law
was very similar to the minimum law mandated by the federal Megan’s Law.

II. A DESCRIPTIVE ACCOUNT OF THE MEGAN’S LAW
LEGISLATIVE DEBATES

Legislative debates do not flow like well crafted narrative. Instead, they are a
sprawling series of individual speeches which are best studied as an organic whole.
Short of replicating the complete debates, any description of them necessarily will be
reductive. This Part divides the debates into three thematic groups: arguments
justifying the need for new sex-offender laws, claims about the anticipated benefits
of Megan’s Law, and discussions about possible drawbacks to the proposal. Federal
and New York legislative rhetoric is presented side by side within each thematic
group to allow for easy comparison.

A. Justification for New Legislation

This section outlines legislators’ claims about the need for new sex-offender
regulations.* Legislators offered three types of arguments to explain their support for
Megan’s Law. First, they told anecdotal stories of child victimization. Second, they
provided a variety of statistics designed to show the extent and intractability of the

90. Seeinfra text accompanying note 177. Ironically, Representative Watt must have been
sufficiently concerned about the political consequences of opposing this legislation that,
despite his public complaints on the House floor, including a claim that the bill was “un-
American,” Watt ultimately voted in favor of the legislation. See infra text accompanying note
181.

91. Thefinal New York Senate tally was 54 to 1; in the Assembly, supporters prevailed 140
to 9.

92. Both debates featured some discussion of federalism-related issues. See infra text
accompanying notes 186, 197.

93. While the provisions of Megan’s Law were not limited to sex offenders, see supra text
accompanying note 76, arguments about the law focused almost exclusively on this population.
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sex-offender problem. Third, they used dehumanizing language to describe these
offenders, presumably showing this population’s suitability for additional social
sanctions.

1. Anecdotal Narratives

The single most common rhetorical trope employed in both the federal and New
York debates was the citation and description of individual cases of child abduction,
sexual abuse, and murder. Again and again, legislators argued the need for new sex-
offender legislation by referring, in varying levels of detail, to particularly well-
known incidents. Most of these cases had already received substantial national media
coverage.*

Although both debates relied upon these narratives, U.S. representatives and
senators used high-profile stories more consistently than did their New York
counterparts. This reliance on stories began at the bills’ inceptions; both Jacob
Wetterling and Megan Kanka were famous crime victims.” Thus, even the slightest

94. Articles discussing Megan Kanka included Girl’s Killing Sparks Call for New Laws,
S.F. EXAMINER, Aug. 3, 1994, at A10, LEXIS, News Library, SFEXAM File; Man Charged
in 7-Year-Old Neighbor's Killing, N.Y. TIMES, Aug. 1, 1994, at B5; Anna Quindlen, So What
if Law Isn’t Fair to Sex Offenders? Children Come First, CHl. TRIB., Aug. 8, 1994, at 13.
Coverage of the Polly Klaas incident included Michelle Locke, Paroled Kidnapper Held in
California Girl’s Abduction, CHL. SUN-TIMES, Dec. 2, 1993, at 56, LEXIS, News Library,
CHISUNFFile; Richard C. Paddock, All-Out Search for Missing Girl, L.A. TIMES, Oct. 6, 1993,
at A3; Witnesses Identify Suspect in California Girl’s Abduction, ATL.J.-CONST., Dec. 3, 1993,
at A4, LEXIS, News Library, ATLINL File. Stories about Amber Hagerman included Search

Jor Girl Ends, CHI. TRIB., Jan. 18, 1996 (Evening Update ed.), at 2, LEXIS, News Library,
CHTRIB File; Shannon Tangonan, “Brutal” End to Kidnapping, USA TODAY, Jan. 19, 1996,
at 3A, LEXIS, News Library, USATDY File. Articles about Ashley Estell included Kevin
Caston, Searchers Find Body of Child, DALLAS MORNING NEWS, Sept. 6, 1993, at 1A, LEXIS,
News Library, DALNWS File; Child Molester Is Charged in Killing, S.F. EXAMINER, Sept. 16,
1993, at A6, LEXIS, News Library, SFEXAM File.

95. According to news accounts, Jacob Wetterling, ten, was abducted at gunpoint by a
masked man on October 22, 1989. Afier One Week, No Kidnap Clues, CHI. TRIB., Oct. 29,
1989, at 16. He had been walking with his brother and another friend in their small town, St.
Josephs, Minnesota. /d. The perpetrator allegedly fled with Wetterling on foot. He has never
been found. Id.

Megan Kanka, a seven year old, was invited to the home of her neighbor, Jesse
Timmendequas, to look at his puppy. Dale Russakoff, Case Driving ‘Megan's Law’ Results in
Murder Conviction: Jury to Decide Whether to Seek Execution, WASH. POST, May 31, 1997,
at Al. There, according to the evidence at trial, he raped and murdered her. /d. According to
initial press accounts, neither Richard and Maureen Kanka—Megan’s parents—nor the rest of
the neighborhood was aware that Timmendequas, and his housemates, had previously been
convicted of sexual offenses. Anna Quindlen, Editorial, The Passion to Keep Them Safe, N.Y.
TIMES, Aug. 6, 1994, at 19. Later accounts cast doubt on the veracity of this claim. See infra
text accompanying notes 246-49. The third federal law was named after Pam Lyncher, a Texas
anticrime activist killed in a plane crash. Prison May Be Named After Lyncher, DALLAS
MORNING NEWS, July 27, 1996, at 22A (describing Lyncher as a victims’-rights leader),
LEXIS, News Library, DALNWS File.
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reference to these bills immediately invoked memories of their victimization.
Legislators discussed these brutal stories again and again, sometimes in graphic
detail. Representative Zimmer, for instance, provided a heart rending description of
the Megan Kanka case:

[Oln July 29, 1994, a beautifil little girl named Megan Kanka was lured into the
home of a man who literally lived across the street from her. He said that he had
a puppy he wanted to show her. He then proceeded to brutally rape and murder
this little girl.%

A few minutes later, Representative Jackson-Lee reminded listeners that the bill was
named after “Megan Kanka, who was raped and strangled and murdered by a twice-
convicted pedophile who lived across the street from her.”™” These instances reflect
only a small number of the references to Megan Kanka. The story of Megan Kanka
was mentioned repeatedly.®®

Legislators told stories of other children as well. Representative Upton offered an
account of an interstate kidnapping:

Mr. Speaker, last year I had two little boys, sons of migrant workers from Texas,
in my district who were stolen allegedly by a sexual molester . . . out from Iowa,
picked them up in the twin cities in Michigan; and thank goodness, because it

. was anationwide case and CNN and ABC News and “Good Moming America”
had his picture, they found him in New Orleans.”

Other cases were described in far greater detail. There was the matter of Polly
Klaas, for instance, from California. Senator Feinstein explained that “m]any people
throughout our Nation have come to know about this 12-year-old girl from Petaluma,
CA, asmall, close-knit community north of San Francisco” who had been “kidnapped
fromher bedroom on October 1, 1993, by a bearded, knife-wielding man who tied her
up and threatened to slit her friends’ throats as her mother slept in a nearby room. .
. . [The assailant] fled with Polly,” who was later found dead.'® She added additional
evocative detail. Klaas’s body was: “dumped beside a highway. Next to Polly’s body
police found a specialty condom identical to one [the assailant] had bought at the
adult novelty store Seductions a day or two before the kidnapping, according to the
store’s former owner. Polly’s clothes were pushed up to her waist.”*® Feinstein
immediately followed Polly’s story with the tale of another child victim:

The second:little girl I want to tell you about, Amber Hagerman, was visiting her
grandparents on January 13 of this year, the day she was kidnapped. An
eyewitness later told police that he saw a white or Hispanic man pull the child
fromher pink tricycle and drag her into a black pickup truck. She was found dead
4 days later—her clothes stolen from her lifeless little body—in a creek behind

96. 142 CONG. REC. 10,311 (1996) (statement of Rep. Zimmer).
97. Id. at 10,313 (statement of Rep. Jackson-Lee).
98. E.g., id. at 10,664-65 (statement of Sen. Gorton); id. at 10,312 (statement of Rep.
Smith); id. at 10,361 (statement of Rep. Fox).
99. Id. at 10,315 (statement of Rep. Upton).
100. Id. at 18,764 (statement of Sen. Feinstein).
101. Id.
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an apartment complex.'®?

Even more than Representatives Zimmer and Upton, Feinstein told stories that were
palpable, easy to visualize, and difficult to forget.!®

One of the more interesting and elaborate narratives was presented by Senator
Gramm of Texas, describing an incident from his home state:

Three years ago, a 7-year-old girl named Ashley Estell went to a park in Plano,
TX, which is an upscale suburb of Dallas, one of the finest communities in
America, and certainly we would assume one of the safest. She went to the park
that day to watch her brother play soccer. Ashley’s brother played in the second
of three games to be played that day and while her parents stayed to watch the
final game, Ashley went to play on a swing set. Although there were 2,000 people
in the park that day, this little girl was, nevertheless, abducted, raped and brutally
murdered.

. .. The FBI, using the 14 tapes that were turned in [by people who had been
videotaping games on the playground], was able to go back and identify a known
sexual predator who had been there the day Ashley was abducted . . . .

What shocked Plano, the whole metroplex and, to some degree, the entire
country, was not just this tragic crime, but the fact that the FBI . . . identified not
one but two sexual predators who were in the park on that day. It turned out that
the referee of all three soccer games played that day was a convicted sexual
predator, who had fled from North Carolina to Texasto avoid being sent to prison
for 10 years.'™

Every congressional story told in support of Megan’s Law featured a child victim
who suffered serious abuse. Legislators did not tell any stories involving arguably
less disturbing offenses like consensual sex with minors or possession of child
pornography, both of which fell within the ambit of Megan’s Law. More importantly,
legislators eschewed accounts featuring adult victims. They focused only on vivid,
dramatic, and undeniable cases of child victimization.

Stories of child victimization were somewhat less common in the New York
debates. Unlike the federal discussions, where legislators dedicated much, if not all,
of their commentary to the mention, or graphic description, of individual victim
stories, state legislators used storytelling more sparingly.'®

Interestingly, the story of Megan Kanka’s abduction ifself was not featured
prominently within the New York debate. The Kanka case was mentioned, to be sure.
Maureen Kanka was present during the Senate debate,'® placing Megan’s murder
silently, but powerfully, at the center of discussion. The New York bill was explicitly
tied to the Kanka murder. Senator Skelos explained, for instance, that “[t]he purpose

102. Id.

103. Moments later, Senator Hutchison also mentioned the Hagerman story, saying that
“[s]he was kept alive for at least 48 hours before being murdered. Her nude, slashed body was
found in a creek bed ... .” Id. at 18,765 (statement of Sen. Hutchison).

104. Id. at 7747 (statement of Sen. Gramm).

105. Indeed one legislator, Senator Leichter, expressly cautioned about excessive reliance
on the emotionally powerful Megan Kanka storyto the exclusion of logic and reason. See N.Y.
Senate Minutes of S-11-B, at 6624 (May 24, 1995) [hereinafter N.Y. Senate] (statement of Sen.
Leichter) (copy on file with the Indiana Law Journal).

106. See id. at 6583 (statement of Sen. Rath).
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for this [bill] is to avoid the Megan Kanka tragedy that we saw in New Jersey.”'"’
Legislators also linked the New York law to other registration and notification laws
bearing Megan’s name.'® In the main, however, legislators relied upon New York
stories, tales of local child victims, and abusers.

One narrative New York legislators mentioned on several occasions involved a girl
from Binghamton, New York. “Sherry Lindsay, who was the daughter of . . . aretired
Binghamton police officer . . . was lured into the house of a convicted sex offender
while.. . . trying to make a little extra money. She was held in the basement for three
days before he finally killed her.”'® Another legislator noted the case of “a little four-
year-old girl that was abducted, raped and murdered. Had this bill been in place
before this, maybe her parents wouldn’t have let her go fo this man’s house, to his
apartment and see this man.”"® Perhaps the most detailed child-victim narrative
involved a boy named Steven Stayner:

A man walked up to him in a mall with a whole set of papers and said, “Steven,
your parents don’t love you anymore, they really don’t want you to be with them
anymore. They are out in the car and they asked me to take you.” And he
convinced, this pedophile, Steven Stayner to get in the car.

You know what he did . . . ? Every 15 minutes he stopped at a pay telephone.
Now, Steven Stayner was an intelligent boy. He said, “Steven, can you tell me
your telephone number? I want to call your mom and dad and tell them you love
them very much and want to be with them.”

He stopped at a pay phone for 24 hours every 15 minutes, made believe he
was dialing Steven Stayner’stelephone number—really didn’t—he hung up, “Mr.
and Mrs. Stayner, he loves you very much, he doesn’t know why you filed those
papers in court. Would you please take—" “Steven, your parents hung up. They
really don’t want you back. They want you to stay with me. They don’t want you
to be back with them, they want you to stay with me.” /

He did that for 24 hours to a five-year-old boy every 15 minutes, and you
know what? Steven Stayner stayed with that man for seven years.

They moved to a school district an hour and a half from his original school
district. Steven made excuses why his mother wasn’t there, his father had died
and his mother died and his father got another job because he believed that this
pedophile who had abused him for seven years, convinced him that his parents
didn’t love him anymore.'"!

While child-victim stories were a prominent feature of the New York debate, they
were notably lacking in the visual detail evident in the federal debate. Legislators
offered fewer physical descriptions and graphic details that might have added to the
richness of the narratives. In addition, other than the Staymer story, legislators told
terse narratives, sometimes even withholding a victim’s name. The Stayner case was
quite memorable for its detail, but the detail did not involve the child’s physical
victimization; that element was underemphasized.

The New York debate also featured a different variation on the child-victim

107. Id. at 6571 (statement of Sen. Skelos).

108. See, e.g., id. at 6565 (statement of Sen. Skelos).

109. Id. at 6620 (statement of Sen. Skelos); see also id. at 6645 (statement of Sen. Libous)
(referring to “a young lady from Binghamton who was raped and murdered™).

110. N.Y. Assembly, supra note 43, at 394 (statement of Mr. Wamer).

111. Id. at 324-25 (statement of Mr. Tedisco).
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narrative: a first person account. Assemblyman Spano told his own personal story of
childhood abduction, explaining that “I think it’s very important that the Legislators
here and the people of this State see and feel through the eyes of a 12-year old the
pain and suffering that I went through.”''? He proceeded, over the course of six
transcribed pages, to describe how, on his way to purchase milk:

[A man] walked by me and said, “Do you have a cigarette?”” And I said, “No.”
And he walked on past me and I was paying attention to whatever I was doing
and he had walked up into the woods. When I walked past those woods, he
grabbed me and pulled me into the woods and it continued from that point.'??

Spano explained that during the two or three hours he was with this man, the man
tried to do “certain things that are better off just notannounced here.”""* He recounted
his own careful and successful efforts to convince the man that his family expected
himhome; Spano also told of convincing the abductor he would voluntarily return the
next day.'”” He then detailed the police’s fumbled attempts to arrest the man.
According to this account, the perpetrator was finally caught, but ultimately let go for
lack of proof.!'s

Spano’s story was notable for its restraint. He specifically declined to detail what
acts the man attempted to perform, though he stated that he was not raped or
sodomized. He also did not discuss the identity of the man, where he lived, what he
looked like, and whether he had any prior record. Oddly, despite his stated
justification for telling this story, the narrative did not feature Spano’s fear and
suffering to any great extent. It was, instead, a story of two people locked in a mental
battle. The power of Spano’s story lay not in its detail, or its horror, but rather in the
very fact that a fellow legislator was exposing himself, offering an intimate account
of victimization. One can imagine that the chamber fell silent as members listened
sympathetically.""’

The most incongruous child victimization story was told by an opponent of
Megan’s Law. Seeking to establish his credentials as a good, caring father,
Assemblyman Sullivan described his daughter’s day on the bus:

I understand the emotion. I have daughters. I understand the emotion that goes
through people’s minds. My daughter one time couldn’t reach the rope on the bus
and the bus driver wouldn’t stop the bus and took her about a mile away from her
home and made her walk back. I went down to the bus garage and thank God they
wouldn’t tell me who that man was or I wouldn’t be here today, I would beina
jail somewhere.!'®

112. Id. at 341 (statement of Mr. Spano).

113. 1d. at 342.

114. Id. at 343.

115. Id.

116. Id. at 346.

117. Because this study was based on a transcribed record, the actual response of fellow
legislators cannot be established. This shortfall evidences some costs associated with studying
legislative rhetoric in its written form.

118. Id. at 294 (statement of Mr. Sullivan).
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As this narrative reflects, countering powerful stories of abuse can be difficult.
Stacked up against the horrors set out by some of his colleagues, Sullivan’s tale read
as parody.

New York legislators told other stories that did not involve victimization. On
multiple occasions, legislators spun idyllic tales of a simpler and safer life. Senator
Marcellino waxed nostalgic:

Iremember a time when [parents] could allow [their children] to play in the front
of their house in the front yard and feel free. I remember a time when you could
allow your child to walk to school or walk to the local playground and not worry
about it. Iremember a time when we didn’t need to lock fences and lock our gates
and lock our doors to our homes. I remember a time when we didn’t need burglar
alarms in our homes.'®

Assemblyman Robach recalled that “[wlhen I was a child . . . I went out all day,
grabbed my bike, my ball and glove, and was gone pretty much all day in our
neighborhood and people knew that it was safe.”’?° Senator Jones “lived in a home a
block and a half from a lovely lake in Rochester and a beach that my four children
walked to almost daily once they learned to swim, not always with their mother
because there were always neighborhood people there.”'®! These were first-person
narratives, sepia-toned memories of a time gone by. Ironically, in the New York
debate, these nostalgic stories were more detailed and visually complete than the
child-victim stories. Victim narratives were terse, unadorned stories of abuse; stories
of the past were florid and sentimental.

2. Statistical Claims

Legislatures prominently featured arguments based on numerical, or similar
research-based evidence, in both the federal and New York Megan’s Law debates. In
Congress, legislators focused on a variety of disparate statistics to establish the need
for new legislation. First, legislators sought to establish that child victimization was
a widespread problem. Although legislators proved this principally by anecdotal
evidence, several gamished their stories with statistical data. Citing the Children’s
Trust Fund of Texas, Representative Jackson-Lee asserted that in 1995, over 50,000
Texas children suffered child abuse or neglect.'? Focusing on a different sample,
Representative Ramstad stated that 114,000 children were the victims of attempted
abductions in 1988 and 4600 children actually disappeared.'® Senator Hutchison of
Texas claimed that “[{Jwenty percent of those in State prisons convicted of violent
crimes—65,000 people—report having victimized a child.”'?

In addition to establishing the scope of the current crisis, legislators explained that
sex offenders were aparticularly problematic group. For instance, both Representative

119. N.Y. Senate, supra note 105, at 6586 (statement of Sen. Marcellino).
120. N.Y. Assembly, supra note 43, at 370 (statement of Mr. Robach).
121. N.Y. Senate, supra note 105, at 6659-60 (statement of Sen. Jones).
122. 142 CONG. REC. 10,313 (1996) (statement of Rep. Jackson-Lee).
123. 139 CONG. REC. 31,251 (1993) (statement of Rep. Ramstad).

124. 142 CONG. REC. 18,765-66 (1996) (statement of Sen. Hutchison).
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Dunn and Representative McCollum suggested that research proved sex offenders had
ahigher rate of recidivism than the population at large. These legislators did not offer
specific statistics or source cites for their claims. Instead, they couched these
arguments in broader, rhetorical terms. Dunn, for instance, argued that “[t}he rate of
recidivism for these crimes is astronomical because these people are compulsive,”!?*
Similarly, McCollum argued that “history shows us that people who commit these
kind of crimes are likely to get out of jail and commit them again.”!?* Some legislators
offered hard data on recidivism, however. Senator Hutchison stated, for instance, that
“we know that more than 40 percent of convicted sex offenders will repeat their
crimes.”'?’

Other legislators focused particularly on child sex offenders. Some spoke of this
research generally, explaining that “studies have shown that child sex offenders are
some of the most notorious repeat offenders.”"”® Representative Lofgren, a liberal
Congresswoman who supported Megan’s Law, cited specific research, including a
Minnesota study and a California study she herself commissioned, to show that
rehabilitation of child sex offenders had a low degree of success.'? Representative
Ramstad noted that “[a] study of imprisoned child sex offenders found that 74 percent
had a previous conviction for another child sex offense” and asserted that a second
(also unnamed) study “showed that the average child sex offender molests 117
children.”™ Senator Gramm compared recidivism rates, arguing that

[t]he probability that someone who is convicted of being a sexual predator,
especially if it is a crime against g child, committing that crime again is estimated
to be 10 times higher than the probability that an armed robber who is
apprel:;alnded, convicted, and sent to prison will commit the act of armed robbery
again.

Representative Jackson-Lee summarized the data in a particularly appealing
soundbite, saying “[i]t is a known fact that the scientific community has concluded
that most pedophiles cannot control themselves.”!3

125. 140 CoNG. REC. 22,520 (1994) (statement of Rep. Dunn) (referring apparently to
“sexual predators” generally).

126. 142 CoNG. REC. H11,134 (daily ed. Sept. 25, 1996) (statement of Rep. McCollum)
(referring apparently to sexual offenses generally).

127. 142 CONG. REC. 18,766 (1996) (statement of Sen. Hutchison).

128. 139 CONG.REC. 31,252 (1993)(statement of Rep. Grams). Presumably, Representative
Grams was saying that the recidivism rate of child sex offenders is notoriously high. It might
be more consistent with the general tone of the debate, with its focus on famous cases, if Grams
meant that most notorious repeat criminal offenders are sex offenders.

129. 142 CONG. REC. 10,335 (1996) (statement of Rep. Lofgren).

130. 139 CoNG. REC. 31,251 (1993) (statement of Rep. Ramstad). A few minutes after the
statement of Representative Ramstad, Representative Fish repeated the same recidivism rate
of seventy-four percent. Id. at 31,252 (statement of Rep. Fish).

131. 142 CONG. REC. 7748 (1996) (statement of Sen. Gramm).

132. 142 CONG. REC. H11,134 (daily ed. Sept. 25, 1996) (statement of Rep. Jackson-Lee).
Representative Jackson-Lee presumably believed that through hard spiritual work, some
pedophiles could control themselves. She stated that the bill would not hurt those who had
“made amends, someone who has sought forgiveness and repentance, someone who is born
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The most dramatic statistics were presented by Representative Dornan of California.
Rather than using numerical data to show the scope, or intractability, of the child
sexual abuse problem, he used numbers to stake out an ideological position about
homosexuality:

[Tlhere is [sic] no heterosexual young men being contacted by women. There are
no women predators to speak of . . . . There is no lesbian, no heterosexual woman
who pray [sic] on children. We cannot even find statistical data. This is basically
a male homosexual problem, and the child molesters of the heterosexual variety
are usually drunken disgusting stepfathers who are dismissing their wife and going
after her daughter from another marriage. Take out that chunk and take out the
numbers and prorate these cohorts, since there is only about three-quarters of a
percent of lesbians . . . . and 1 percent male homosexuals, and the rate of male
pedophilia, homosexual pedophilia one makes is 11 to 1 over heterosexual
pedophiles.'

Dornan made no effort to link these claims to any particular legislative remedy; he was
simply explaining his view of the country’s child-molestation problem.

New York legislators also relied on statistics to establish the need for new sex-
offender regulations. For instance, New York legislators showed the extent of the
existing social crisis by citing rates of child sexual abuse. Senator Paterson asserted
that child sexual abuse is estimated to injure as many as one in seven girls and one in
twelve boys.'** Assemblyman Spano cited statistics from the National Center for Child
Abuse and Neglect showing a 286% increase in the number of sexually abused
children between 1980 and 1986.'** Similarly, legislators discussed recidivism rates
for child sexual offenders. Assemblyman Feldman offered detailed data, for instance,
showing a recidivism rate of thirty to forty percent for adults who “molest” boys, and
a ten to twenty-nine percent rate for adults who “molest” girls."*® He also cited a
recidivism rate of from seven to thirty-five percent for those who commit rape.'’
Another legislator cited statistics showing that the disproportionately high recidivism
rate among pedophiles was because these individuals continued to reoffend even as
they aged."®

In New York, unlike Congress, legislators openly challenged some of the research
offered by Megan’s Law proponents. In one case, New York Senator Leichter

again.” Id. Pedophilia is thus treated as a sinful sexual choice that religion could address. This
perspective appears similar to the view of homosexuality held by many modern institutional
religious groups. E.g., Jeffrey L. Sheler, Homosexuality Doctrines, U.S.NEWS & WORLD REP.,
July 16, 1990, at 55 (stating that Southern Baptists view homosexuality as a sin, and that
homosexuals can “receive forgiveness and victory through personal faith in Jesus Christ™). Not
surprisingly, then, onerepresentative explicitly linked pedophilia with male homosexuality. See
infra text accompanying note 133.

133. 142 CONG. REC. 17,114 (1996) (statement of Rep. Dornan).

134. N.Y. Senate, supra note 105, at 6573 (statement of Sen. Paterson).

135. N.Y. Assembly, supra note 43, at 347-48 (statement of Mr. Spano).

136. Id. at 304 (statement of Mr. Feldman).

137. .

138. N.Y. Senate, supra note 105, at 6616 (statement of Sen. Skelos) (asserting that forty
percent of pedophiles recidivate and that, unlike other offenders, the desire to commit the crime
does not diminish with age).
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questioned the pedophile recidivism rate, asking to see the study."® He then pushed
one step further, challenging whether the recidivism rate attributed to pedophiles was
equally applicable to the many other offenders included within the scope of Megan’s
Law. ™ Supporters of the bill were plainly on the defensive with respect to statistical
claims. One legislator preempted potential criticism of his data, arguing that the recent
increase in child assaults was “not just reporting.”'¥!

Perhaps the most powerful critique of proponents’ statistics centered on the issue
of sexual abuse within families. Not a single Megan’s Law supporter cited data that
distinguished between familial and nonfamilial abuse. Assemblywoman Clark, herself
a supporter of Megan’s Law, argued that most abusers would never come within the
ambit of the law:

[TThe majority of sexual abuse and assault takes place at the hands of a family
member. Yet, the statistics show very, very seldom do you find a family member
convicted of sexual assault and abuse. Megan’s Law is not going to solve this
problem. ] am very concerned that only a small segment of the population will be
affected by this law.!?

Senator Paterson also addressed this gap, stating that in-home child sexual assault was
at least as common as stranger, or neighbor, child sexual assault.'* He questioned the
extent to which community notification would resolve the widespread familial child
sexual abuse problem.'#

While statistics and studies were used in both Congress and the New York
legislature, the statistics offered in Congress were more diffuse. Theyrelated, at times,
to sexual assault, child sexual assault, abduction, child abuse, and child victimization
generally. The debate in New York featured a heightened focus on statistics relating
to child sexual abuse. Legislators overtly challenged the validity of some statistical
claims while simultaneously questioning whether the law, as written, was well-suited
to resolving the problems evidenced by these numbers.

3. Devaluation of Offenders

A third tactic used to justify Megan’s Law dealt not with evidence of an existing
crisis, but rather with the diminished value of the regulated parties. Legislators made
linguistic choices that worked to dehumanize individuals convicted of sexual offenses.

Particularly within the federal congressional debate, legislators repeatedly employed
language suggesting that offenders were less worthy of humane treatment. The single
most common dehumanizing term used to describe convicted sex offenders was

139. Seeid. at 6616-17 (statement of Sen. Leichter).

140. Seeid.

141. N.Y. Assembly, supra note 43, at 370 (statement of Mr. Robach). This assertion,
backed with no evidence, was notable principally because nobody had suggested that the
increase was just reporting.

142, Id. at 398 (statement of Ms. Clark).

143. N.Y. Senate, supra note 105, at 6572-73 (statement of Sen. Paterson).

144. Id. at 6572.
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“sexual predators.”'* It was used as a metaphor, comparing the actions of animals that
hunt and kill other animals to sexual offenders’ pursuit and sexual victimization of
children.'*

The frequent use of this term was almost inevitable, given the name of one proposed
provision. In 1994, Senator Gorton of Washington suggested an alternative to the
Wetterling Act requiring states to conduct sex-offender community notification.'#’
Gorton entitled this modification the Sexually Violent Predators Act.*® Mere
discussion and reference to Gorton’s proposal generated multiple references to
“sexual predators.”'’ Indeed, use of the term occurred numerous times within the U.S.
congressional debate and discussion of the federal Megan’s Law.!®

Other legislators used similarly dehumanizing language. Senator Dole described the
man who raped and killed Megan Kanka as “the beast who committed this horrendous
crime.”**! Senator Hutchison called sex offenders “monsters.”'*? Perhaps the most
powerful dehumanizing rhetoric was Representative Schumer’s colorful description
of the sex offender’s ritual: “No matter what we do, the minute they get back on the
street, many of them resume their hunt for victims, beginning a restless and
unrelenting prow! for children, innocent children to molest, abuse, and in the worst
cases to kill.”** Schumer thus suggested that sexual offenders were wily and
dangerous, like wolves.

This tactic of devaluation was less common within the New York debate.
Nonetheless, these sorts of terms surfaced on several occasions.!™ Assemblyman
Tedisco, for instance, declared that “repeat sexual predators, especially those that prey

145. Use of this term is by no means limited to sex offenders. Juvenile delinquents, for
instance, are frequently referred to as “superpredators.” E.g., PETER ELIKANN,
SUPERPREDATORS: THE DEMONIZATION OF OUR CHILDREN BY THE LAW 10 (1999). Before
1990, the term “predator,” in a sexual sense, was typically found “in the literature of crime
fiction and true crime, where it appeared extensively in book titles and blurbs, alongside
phrases implying primitivism, animal savagery, and hunting.” JENKINS, supra note 21, at 193-
94.

146. JENKINS, supra note 21, at 193.

147. Sexually Violent Predators Act, S. 2363, 103d Cong. (1994).

148. Id.

149. Legislativerhetoric can have consequencesthatripple well beyond the legislature itself.
For instance, Kansas’s decision to name their sexual offender commitment bill the Sexually
Violent Predator Act, resulted in the U.S. Supreme Court using the terms “predator” and
“predatory” thirty-two times in its review of the law. See Kansas v. Hendricks, 521 U.S. 346
(1997).

150. E.g., 142 CoNG. REC. 10,312 (1996) (statement of Rep. Schumer) (declaring that “we
need to do all we can to stop these predators”); id. at 7747-48 (statement of Sen. Gramm); 140
CONG. REC. 22,700 (1994) (statement of Sen. Lautenberg).

151. 140 CONG. REC. 21,448 (1994) (statement of Sen. Dole).

152. 142 CoNG. REC. 18,766 (1996) (statement of Sen. Hutchison).

153. Jd. at 10,312 (statement of Rep. Schumer). In a similar vein, Representative McCollum
suggested that “sexual predators are remarkably clever and persistently transient.” 142 CONG.
REC. H11,134 (daily ed. Sept. 25, 1996) (statement of Rep. McCollum).

154. Assemblywoman John offered an example of a kinder, gentler hostility, calling sex
offenders “dangerous and terrible people.” N.Y. Assembly, supra note 43, at 310 (statement
of Ms. John).
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on children, are the human equivalent of toxic waste.”'** In a similar, if slightly less
hostile vein, Assemblyman Healy implored his colleagues not to “give the protection
to the animals, don't give it to the people exploiting children, protect the children.”'*

B. Discussion of the Law’s Benefits

Federal legislators, with their emphasis on the need for new sex-offender
regulations, spent relatively little time arguing the virtues of the Megan’s Law
proposal itself. New York legislators invested somewhat more time focusing on the
benefits of the bill. Legislators in both jurisdictions looked primarily at two supposed
benefits of the provision: improved child safety and the reclamation of Megan
Kanka'’s life.

1. Increased Child Safety

The primary argument offered on behalf of the federal Megan’s Law provisions was
that it would reduce victimization of children. This claim was hardly surprising since
one might expect this to be one chief purpose of the bill. What was remarkable,
however, was the way in which legislators sought to prove this claim.

Rather than cite studies or statistics about the efficacy of registration and
notification laws,'”’ or a flock of success stories from states that had adopted these
laws, federal legislators established the utility of Megan’s Law by reference to the
Megan Kanka story itself. The most common method for arguing the efficacy of
Megan’s Law was a single assertion: had the law been in place before Megan Kanka’s
murder, she would not bave been killed. Different legislators expressed varying levels
of certitude of this assertion. During the 1994 debates, shortly after her murder,
several legislators, perhaps understanding the seemingly speculative nature of the
claim, stated that she might still be alive.'*® As Senator Biden put it, “had we passed
the registry law . . . maybe, just maybe, young Megan would be alive today.”'*
Others felt more confident of the legislation’s effectiveness, asserting that she would
probably still be alive.'® Senator Gorton argued, “Had such a [notification] provision
been in effect in the State of New Jersey, the recent notorious and terribly regrettable

155. Id. at 417 (statement of Mr. Tedisco)..

156. Id. at 360-61 (statement of Mr. Healey).

157. Legislators in Congress, at least, might have discussed a 1995 study by the Washington
State Institute for Public Policy. This report indicated that the state’s community-notification
law helped the police track sexual offenders but did not significantly reduce recidivism within
this group. Eric Houston, Law Is Helping Police Track Sex Offenders, SEATTLE POST-
INTELLIGENCER, Oct. 5, 1995, at B2, LEXIS, News Library, SEAPIN File.

158. E.g., 140 CONG. REC. 24,005 (1994) (statement of Sen. Lautenberg) (arguing that if
there had been community notification, “just perhaps, just perhaps, Megan Kanka would be
alive today™).

159. Id. at 22,786 (statement of Sen. Biden).

160. E.g., id. at 21,448 (statement of Sen. Dole) (“[I]f [the Kanka family] had known about
the criminal history of Megan’s killer, there’s a good chance that Megan would still have a
childhood and a future.”).
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Megan Kanka murder almost certainly would not have taken place.”™' Two years
later, however, Representative Zimmer offered the most definitive statement on the
matter. On one occasion, he opined that had the Kankas known their nearby neighbor
was a sex offender, “[tlhey believe, and I believe, that little Megan would be alive
today.”'62 On another occasion, Representative Zimmer simply asserted as a matter of
fact that “had [the Kankas] known that an offender lived directly across the street from
them . . . Megan would be alive today.”’®

Some federal legislators moved beyond the Megan Kanka narrative to establish the
effectiveness of the bill. These representatives argued that Megan’s Law would
empower parents and communities to protect themselves by giving them valuable
information.'™ In addition, some claimed that Megan’s Law would improve the
effectiveness of the police by providing them with an investigatory database,'*® and
by allowing them to offer more complete background checks on applicants for
childcare jobs and scoutmaster positions.'®

New York legislators also argued that Megan’s Law would enhance child safety
within the state. Like their federal counterparts, a few New Yorkers suggested that
Megan’s Law would have saved the lives of already dead victims. Senator Skelos, for
instance, quoted Maureen Kanka’s assertion that, had the law been in place in New
Jersey, Megan would still be alive.'” Assemblyman Warner claimed that the four-
year-old victim in his area would have been saved by Megan’s Law.'® These
examples were the exception, however. In the main, New York proponents of
Megan’s Law articulated a reasoned basis to believe that Megan’s Law would protect
children. Supporters argued, among other things, that it would make offenders afraid
to reoffend because of an increased risk of detection,'®® enhance police detection of
sex offenders,"” and empower parents and neighborhoods to protect children because
“[pJolice can’t be everywhere.”!"

The New York debate included a specific challenge to this assertion that the world
would be safer with Megan’s Law. Assemblywoman Glick stated:

I really, in my heart of hearts, believe that we are providing a false sense of
security to parents, grandparents, maybe aunts and uncles about how they can do
something, they can call a number, they can get some information, and if they can
somehow paint a big letter on a particular house, that will prevent somebody from
harming some kid.'”

161. Id. at 22,699 (statement of Sen. Gorton).

162. 142 CONG. REC. 10,311 (1996) (statement of Rep. Zimmer).

163. 142 CONG. REC. H11,133 (daily ed. Sept. 25, 1996) (statement of Rep. Zimmer).
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165. 142 CoNG. REC. H11,134 (daily ed. Sept. 25, 1996) (statement of Rep. Jackson-Lee).
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