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century.®* It is a matter of some significance, then, that Fuller adopts the
same basic approach to the organization of language and experience as that
reflected in Jackson’s opening statement.?*¢ In Fuller’s jurisprudence, the cen-
tral integrative notion is ‘‘the principle of polarity:>’?°7 the notion—very much
akin to Keats’ notion of ‘‘negative capability’’?**—that things that seem
opposed in fact often turn out to form indispensible complements for one
another.

Polarity to Fuller represents not so much an idea as the creative activity
of reconciling the opposed terms of the classic antinomies that underly our
jurisprudential culture: law versus morality, reason versus fiat, formalism
versus realism, logic versus policy, justice versus efficiency, substance versus
procedure, means versus ends, and so on. Fuller takes these seemingly
opposed terms and weaves them together almost magically into a truly
integrated vision of the world.

It is this activity of ‘“weaving’” itself that ultimately forms the heart of
Fuller’s jurisprudence. It is the ‘‘integrative activity’’ of:

making connections between ““what is’> and ‘‘what ought to be;”” de-
veloping a mode of philosophical discourse that is not separate and apart
from but continuous with ordinary language; expanding the perspective
backwards and forward through time, so that the “illusory present in-
stant” can be seen and understood in the context of the experience of
those who have come before and of those who will follow; establishing
correspondences which link our lower with our higher natures, our in-
dividual with our collective selves; carving out an ethically integrated
language capable of recognizing once again “‘the fact of soul’’ and “‘the
soul of fact;”’ and, in these ways and others, . . . forging anew out of
the inherited materials of our culture and out of repeated encounters
with experience . . . “the uncreated conscious of [our] race.’’>®

This integrative activity and the ethical vision to which it gives expression,
moreover, are deeply grounded in the traditions of the common law.2!¢

One encounters in Fuller’s jurisprudence, int other words, not the construction
of some elaborate theoretical system, but the composition of a liberal vision
of experience out of an on-going integrative activity. And it is in part because
Fuller adopts a compositional, rather than theoretical, approach to the
organization of language and experience, that his jurisprudence succeeds as
it does in giving expression to a truly integrated liberal vision.

205. See R. SummERs, Lon L. Furter 151 (1984). See generally Winston, Introduction to
THE PRINCIPLES OF SOCIAL ORDER: SELECTED Essays oF Lon L. Furiter (K. Winston ed. 1981);
Teachout, supra note 154, at 1073,

206. See Teachout, supra note 154, at 1073-1105.

207. Fuller, supra note 154, at 381 (discussed in Teachout, supra note 154, at 1105).

208. J. KEeATs, SELECTED POETRY AND LETTERS 308 (Rinehart rev. ed. 1969) (original capi-
talization and emphasis removed). The affinity of Fuller’s *’principle of polarity** to Keats’
>’negative capability* is discussed in Teachout, supra note 154, at 1106-07.

209. Teachout, supra note 154, at 1146 (quoting JoycE, supra note 165, at 253).

210. See Fuller, supra note 154, at 391-94.
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2. Hart and Sacks’ Legal Process Materials

Since I have already discussed the Hart and Sacks’ Legal Process materials
above,?!! T will not do so again here except to observe that underlying these
materials is the same fundamental impulse that underlies both Jackson’s
opening statement and Fuller’s jurisprudence. These materials also resist the
regimentation of theory and system, and find their inspiration in the tra-
ditions of the common law. The central integrative notion in this instance,
however, is the notion of ‘‘character.’’?'? One might expect to find a radical
separation of technique and value in the legal process materials, as one does
in Ackerman’s jurisprudence. But that is not the case. In the Hart and
Sacks’ materials, rather, ‘‘technique’’ is transformed into ‘‘craft,”’ and ‘‘value”’
into ‘‘character,” and craft and character are so completely merged that the
one finally becomes just the reflection of the other—they appear as two
sides, or faces, of a single ethically integrated vision.

It is not just the ethical vision that distinguishes these materials, moreover,
but the care and workmanship that have gone into their composition. The
“‘problems’’ out of which these materials are composed have been so thought-
fully developed, and made to fit together so perfectly, that it seems at times
as if they had been laid in place by ancient stonemasons—it is that sort of
care, and thoughtfulness, and workmanship. Another distinguishing feature
is their lack of dogmatism. These materials stand in stark contrast to Ack-
erman’s jurisprudence in this respect. One finds here definiteness of ethical
commitment, but it is definiteness of commitment combined with genuine
humility and openness to correction. One finds, that is to say, whatever is
meant when it is said that a work reflects in its composition and realization
a ‘“‘liberal temper.”’ Unlike Ackerman’s jurisprudence, the Hart and Sacks’
materials do not form a literature of arrogant assertion and glib dismissal,
but a literature of constant questioning.21

To be sure, one comes across passages in these materials that seem to
belong to an earlier world, to a world long since left behind (as one does,

211. See supra text accompanying notes 167-87.

212. See supra text accompanying notes 180-86. It might be argued that the heart of the
legal process approach is not ‘‘character’ but ‘‘institutional competence,”’ given the central
attention paid in these materials, and generally in legal process literature, to the possibilities
and limitations of the various institutions that comprise the overall legal process. That emphasis
is there in the Hart and Sacks’ materials, but it is important to see that it takes the form not
of narrow concern with the technical possibilities and limitations of the various institutions
within the legal process but of broad concern with their ethical possibilities and limitations as
well—their possibilities and limitations for contributing to a just and sound body of law. The
uniting concéption is that of “‘constitution.’”’ In the same way that these materials are concerned
with the development of the ethical character of the lawyer, they are concerned with the ethical
constitution of the overall legal process.

213. In these materials, the questions are not (except rarely) rhetorical questions, nor are
they distractions from the main enterprise. In the best liberal tradition, the questions are the
enterprise.
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it should be observed, in the writings of Samuel Johnson, or Jane Austen,
or Edmund Burke).2"* But in terms of basic approach to the organization
of legal experience, these materials continue to have remarkable relevance
and vitality. Even though initially published almost thirty years ago, these
are still the materials to which one goes if one wants to know what it means
to be a ““good lawyer.”” Indeed, it is difficult to think of any set of legal
materials that are more successful in developing an ethically integrated ap-
proach to the law, or that are likely to be more enduring in their influence.

3. Bickel’s Jurisprudence

Another writer from this same tradition, although coming along slightly
later, is Alexander Bickel.2s In Bickel’s jurisprudence we find once again
that refusal to organize language and experience in terms of rationalist theory,
that refusal to engage in system building—that refusal to over-rationalize
legal experience.?'¢ Consider, for example, the following passage in which
Bickel is discussing the importance of allowing room in the development of
a jurisprudence for the play of non-rational forces:

The lesson, rather, is that in dealing with problems of great magnitude
and pervasive ramifications, problems with complex roots and unpre-

dictably multiplying offshoots—in dealing with such problems, the society
is best allowed to develop its own strands out of tradition; it moves

214. These materials—like Jane Austen’s Emma—are open to the charge of being sexist.
They very much reflect the view that existed at the time of their publication that law school
was predominantly a male domain. Thus the law student is addressed as one who will marry
a “girl.” H. HarT & A. SACKs, supra note 172, at 7; the central (although admittedly not
very attractive) figure in one of the problems is a college student who seduces and abandons
the daughter of the school janitor, id. at 75; it is a “‘housewife’” who puts up the preserves,
id. at 1162; and it is the ’son‘‘ who gets the toy train as a gift, id. at 1173. Yet in their
underlying thrust—in this respect also like Austen’s Emma—these materials are deeply subversive
of the order of inequality that they inadvertently reflect.

215. Bickel’s most significant works are A. BickEL, THE LEAST DANGEROUS BRANCH (1962),
A. BickeL, THE SuPREME COURT AND THE IDEA OF PrOGREss (1970) [hereinafter IDEA oOF
PRrROGRESS], A. BICKEL, REFORM AND ConNTmvUITY (1971), and A. BICKEL, THE MORALITY OF
CoNSsENT (1975).

216. Professor Kronman, in an excellent recent article on Bickel’s ‘‘philosophy of prudence,”’
cribes the anti-theoretical thrust of Bickel’s jurisprudence in the following terms:

What we require, if we are to remain both a good society and a viable one,
are “‘the arts of compromise,” the ‘‘ways of muddling through®’ that permits us
to reach an accomodation between our principles and the complex, murky, and
often resistant reality on which these principles operate. This is the business of
politics, and politics requires in its practitioners not *’theory and ideology** but
prudence, what Bickel calls >’good practical wisdom*‘—the ability to *’resist the
seductive temptations of moral imperatives,*‘ to live with the disharmony between
aspiration and historical circumstance, and to search with *’balance and judgment”’
for those opportunities that permit the marginal and evolutionary reconciliation
of our principles and practices.
Kronman, Alexander Bickel’s Philosophy of Prudence, 94 YAaLE L.J. 1567, 1570 (1985) (footnotes
‘omitted). Bickel’s notion of ‘‘prudence” is discussed infra text accompanying notes 220-23.



1336 INDIANA LAW JOURNAL [Vol. 62:1283

forward most effectively, perhaps, in empirical fashion, deploying its full
tradition, in all its contradictions, not merely one or another self-con-
tained aspects of it, as it retreats and advances, shifts and responds in
accordance with experience, and with pressures brought to bear by the
political process.?”

One can see reflected in this passage a deep, almost Burkean, respect for
the incomprehensibility of the forces that carry a culture forward, and a
similar distrust for the efforts of those theorists who would attempt to reduce
it all to system.?'® Although Bickel does not mention it by name, one can
JSeel the presence in this passage of the common law: for it is the common
law, after all, that provides the primary vehicle by which the culture deploys
““its full tradition, in all its contradictions, not merely one or another self-
contained aspect of it, as it retreats and advances, shifts and responds in
accordance with experience.”’

Yet it is important to note that Bickel’s openness to the non-rational forces
that shape the character of a culture does not lead him to reject utterly any
role for reason in the law.?® Indeed, it is difficult to think of any body of
jurisprudential literature where the critical power of reason is more fully
appreciated—or more effectively demonstrated—than in Bickel’s own writ-
ings.

Anyone who has read Bickel’s jurisprudence cannot fail to be deeply
impressed, moreover, by the ethically integrated vision to which it gives such
complete expression. One stands almost in awe watching Bickel at work,
watching his expert and honest hands working the rough clay of legal and
political experience into a finished figure at his pottery wheel. The central
integrative notion in Bickel’s case, however, is still a different one: it is the
idea—or, perhaps more accurately, virtue—of ‘‘prudence.”’?® As Professor
Kronman observes in his recent excellent essay on Bickel,??' ‘“‘prudence’ to
Bickel was at once ‘‘an intellectual capacity’’ and ‘“‘a tempermental dispo-
sition.”’?2 ]t was an ethic that combined within itself, as it were, all the
many faces of liberalism: vision, performance, capacity, temperment. Kron-
man explains:

217. A. BICKEL, IDEA OF PROGRESS, supra note 215, at 175.

218. See supra note 216.

219. Bickel explicitly rejected the notion that law was, or should be, the reflection of
“‘unchanneled, undirected, uncharted discretion” as advocated by some realists. A. BICKEL,
THE LEAaST DANGEROUS BRANCH, supra note 215, at 132. To reject a regime of pure rationality
or pure principle, Bickel wrote, ‘‘is not to concede decision proceeding from impulse, hunch,
sentiment, predilection, inarticulable and unreasoned. The antithesis of principle in an institution
that represents decency and reason is not whim or even expediency, but prudence.”” Id. at 132-
33.

220. A. BICkEL, THE MoraLiTY OF CONSENT, supra note 215, at 11, 25. See Kronman, supra
note 216, at 1569; see supra note 216.

221. Kronman, supra note 216.

222. Id. at 1569.
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A prudent judgment or political program is, above all, one that takes
into account the complexity of its human and institutional setting, and
a prudent person, in this sense, is one who sees complexities, who has
an eye for what Bickel called the ‘“unruliness of the human condition,”’
but is nevertheless able to devise successful strategies for the advancement
(however gradual or slow) of his own favored principles and ideals. A
prudent person is also one with a distinctive character—a person who
feels a certain ““‘wonder”’ in the presence of complex, historically evolved
institutions and a modesty in undertaking their reform; who has a high
tolerance for accomodation and delay and is able to accept the final
incommensurability between any system of ideas and the world as it is
given to us with all its raggedness and inconsistency; who values consent
but is not demoralized by the process of irrational compromise that is
often needed to achieve it. In the prudent person these qualities of intellect
and character are joined. It was Bickel’s view that prudence is an in-~
dispensable condition for success in the activities of both the politician
and the judge; indeed, Bickel believed prudence to be the defining ex-
cellence of their respective crafts. By the same token, he considered the
impatient, uncompromising, and overly philosophical insistence on prin-
ciples for their own sake, which he regarded as the antithesis of prudence,
to be a disabling vice in both statecraft and adjudication.?®

In the ethic of prudence, in short, Bickel found a way to unite the language
of the law with the language of politics, principle with practicality, aspiration
with circumstance, intellect with character, statecraft with adjudication, and
liberal vision with liberal performance.

This perhaps accounts for the sense one gets from Bickel’s writings of a
deep underlying integrity. Nowhere is that integrity more fully reflected than
in Bickel’s criticisms of the ‘‘liberal’’ decisions of the Warren Court.?> Bickel
brought to bear on those decisions the full critical powers of the liberal
imagination, exposing the false and often self-destructive consequences that
flow from pursuing liberal ends by illiberal means. In Bickel’s criticisms of
the Warren Court jurisprudence we find demonstrated as it is nowhere else
in modern literature, except perhaps in Trilling’s own essays, the capacity
of liberalism at its best for self-criticism and self-correction.

4, Summary

In the writings of these post-war scholars—Fuller, Hart and Sacks, and
Bickel—we find then three very different jurisprudential visions, each with
its own distinct center of gravity. In Fuller’s case, that center of gravity is
supplied by the idea or ethic of ‘‘polarity,”” which works itself out through
the creative reconciliation of contraries. In Hart and Sacks’ Legal Process
materials, the ethical center is provided by the idea of ‘‘character,”” and the

223. Id. (footnotes omitted).
224, See, e.g., A. BICKEL, IDEA OF PROGRESS, supra note 215.



1338 INDIANA LAW JOURNAL [Vol. 62:1283

arching theme is the relationship of ‘‘character’ to ‘‘craft.”” In Bickel’s
jurisprudence, the integrative notion is the ethic of “‘prudence.’’ Yet for all
their differences, these three jurisprudences share a great deal in common:
all three reject the regimented approach of rationalist theory, and adopt
instead what we have called the ‘‘compositional’’ approach to the organi-
zation of language and experience; all three proceed largely in the ““amateur’’
language of ordinary discourse; all three embrace at their very core and
extend outward from the common law tradition; and finally all three, al-
though each in a somewhat different expression, find a way to combine
liberal vision with liberal performance. In these several respects, they share
with Jackson’s opening statement at Nuremburg, and with each other, a
common approach. However described, it is an approach that seems to make
possible, in a way that has been denied to the current generation of liberal
legal theorists and scholars,? the integrated expression of liberalism.

But is this /iberalism? What claim do performances like these lay to what
we have called the ““classic’ liberal tradition?2¢ To answer this question we
must go back to the beginning.

We began this essay by suggesting that the central problem with Rotunda’s
and Ackerman’s works—and these are representative, in this sense, of much
of contemporary writings about liberalism—Ilies in the failure to come to
terms with liberalism in the ““large” sense. We began with the challenge that
Trilling laid down in his preface to The Liberal Imagination: the challenge
or invitation to “‘recall liberalism to its first essential imagination.’” 227 But
is there such a thing as liberalism “‘in the large sense?”’ Or is it simply a
bugaboo? Is liberalism simply, as Rotunda would insist, whatever one wants
to make it?

This brings us to the final step in our inquiry, a step that carries us back
to the roots of the liberal tradition. The key is provided by Morris Cohen.
Although he wrote these words long ago, Cohen could have been responding
directly to Rotunda or Ackerman when he wrote: ‘“Liberalism is older than
modern capitalistic economics. It has its roots in the Hellenic spirit of free
critical inquiry . . . on which modern civilization rests.’’2® Nor, Cohen might
have gone on, is it just in the spirit of free critical inquiry. For the roots
of liberalism ultimately lie in the character of ancient Greek civilization
itself, in an entire way of life. Nowhere is that way of life given more
complete or perfect expression than in Pericles’ famous Funeral Oration as

225. A noteable exception is the writing of Professor James B. White. His three major
works, J. WHITE, THE LEGAL IMAGINATION (1973), J. WriTE, WHEN WORDS LOSE THEIR MEANING
(1984), and J. WrITE, HERCULES’ Bow (1986), all clearly fall in the classic liberal tradition—
but, by virtue of that fact, also clearly swim against the current of contemporary jurisprudential
writing.

226. See supra text accompanying note 14.

227. See supra text accompanying note 15.

228. Cohen, Book Review, 47 Harv. L. REv. 145, 169 (1933-34).
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it is reported to us in Thucydides’ History of the Pelopennesian War.?*® This
is the final step in our journey. If there is a language capable of carrying
the burden of the liberal song, the place we must go to discover it is in the
moment of its first creation.

V. REcALLING LiBERALISM To ITs ‘‘FIRST ESSENTIAL IMAGINATION’’

_Here are your waters and your watering place
Drink and be whole again beyond confusion
—Robert Frostz°

Pericles’ idealized description of Athens in the Funeral Oration is the great
original statement of what it ““means’’ to live in a culture governed by liberal
principles and sentiments. This famous oration is not centrally about ‘‘de-
mocracy,”’ as many readers have supposed, but about the unique spirit of
liberality that governed public and private life in Athens. Its central and
unifying idea is the idea of a liberal culture.

The occasion for Pericles’ Funeral Oration was a public ceremony to
commemorate fallen Athenian soldiers at the end of the first year of the
war. In turning to consider Pericles’ performance, there are two things to
keep in view, both intimately interrelated: the character of liberal culture as
Pericles envisions it, and the character of the language in which he expresses
that vision. Pericles’ oration reveals, as we shall see, not only the essential
elements of liberalism ‘‘in the large sense,’’ but also the character of the
language that is necessary for the expression of a liberalism so conceived.

Pericles’ major effort in this speech is to try to understand what is unique
about the Athenian way of life, what it is that is worth the sacrifice of those
who died in battle. He begins, significantly, by recognizing the importance
of the ‘‘acquisitions’’ inherited from the past and the obligation of the
current generation to preserve and pass on this inheritance:

I shall begin with our ancestors: it is both just and proper that they
should have the honour of the first mention on an occasion like the
present. They dwelt in the country without break in the succession from
generation to generation, and handed it down free to the present time
by their valour. And if our more remote ancestors deserve praise, much
more do our own fathers, who added to their inheritance the empire ~
which we now possess, and spared no pains to be able to leave their
acquisitions to us of the present generation.»!

229. TeucYDpDES, THE COMPLETE WRITINGS OF THUCYDIDES: THE PELOPENNESIAN WAR 102-
09 (J. Finley trans. Modern Library ed. 1951) fhereinafter THUCYDIDES].

230. R. Frost, Directive, in CoMPLETE PoEMs OF ROBERT FrosT 520-21 (1949).

231. THUCYDIDES, supra note 229, at 103.
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Pericles goes on:?32

I have no wish to make a long speech on subjects familiar to you all:
so I shall say nothing about the warlike deeds by which we acquired our
power or the battles in which we or our fathers gallantly resisted our
enemies, Greek or foreign. What I want to do is, in the first place, to
discuss the spirit in which we faced our trials and also our constitution
and the way of life which has made us great.»s

There are several things to note about this passage. The first is the reflection
it offers of what we might be tempted to call (were it not so clearly anach-
ronistic to do so) a Burkean or ‘‘common law’’ sensibility: the reflection of
a deep awareness of how much we owe to our traditions, and the recognition
of the bonds that connect one generation to another. The idea of preserving,
maintaining, and improving upon inherited traditions which Pericles ex-
presses in this passage lies at the very heart of the liberal vision of experience.

The second thing to note is something that needs a little elaboration: the
inheritance Pericles refers to is not a materidl inheritance but something else
entirely—a certain ‘“way of life.”” All of Pericles’ statements in the Funeral
Oration tend toward establishing the single large point that Athens’ greatness
is not to be judged, as is the greatness of other cities, by material wealth
or monuments, but by the unique character of its culture, by its unique
habits of mind and action. That is reflected in the emphasis Pericles gives
here to the Athenian “‘spirit’’, to Athens’ unique ‘‘constitution,’’ to Athenian
“‘character.’’?** And later, when Pericles invites the Athenians to become
lovers of their city, he does so by asking them to contemplate, not the great
monuments they have established or even their own prosperity, but the city
as it is revealed in its daily life.”®> This notion—that liberalism is not just a
set of ideas, not just an ideological system, but a way of life—is an extremely
important one. To express such a vision of liberalism, it should be apparent,
one needs language of great richness, versatility, and integrative power.

As Pericles proceeds, notice how the language he employs embraces,
without shift or break in character, both public and private life:

Our constitution does not copy the laws of neighboring states; we are
rather a pattern to others than imitators ourselves. Its administration
favours the many instead of the few; this is why it is called a democracy.
If we look to the laws, they afford equal justice to all in their private
differences; if to social standing, advancement in public life falls to

- reputation for capacity, class considerations not being allowed to interfere

232. 1 shift here to the Warner translation since it is a superior translation of the next
passage.

233. THUCYDIDES, HISTORY OF THE PELOPENNESIAN WAR 145 (R. Warner trans. Penguin
Classics ed. 1954) (emphasis added).

234. Compare THUCYDIDES, supra note 229, at 106 (*‘I have dwelt at some length upon the
character of our country. . ..””).

235. Id. at 107. See infra text accompanying note 253.
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with merit; nor again does poverty bar the way, if a man is able to serve
the state, he is not hindered by the obscurity of his condition. The
freedom which we enjoy in our government extends also to our ordinary
life. There, far from exercising a jealous surveillance over each other,
we do not feel called upon to be angry with our neighbor for doing
what he likes, or even to indulge in those injurious looks which cannot
fail to be offensive, although they inflict no positive penalty. But all this
ease in our private relations does not make us lawless as citizens. Against
this fear is our chief safeguard, teaching us to obey the magistrates and
the laws, particularly such as regard the protection of the injured, whether
they are actually on the statute book, or belong to that code which,
although unwritten, yet cannot be broken without acknowledged dis-
grace. s

This passage expresses what might be considered the core ideas and com-
mitments of classic liberalism: the idea that participation in government
should be open to the ““many’’ and not just the ““few’’; the idea of estab-
lishing conditions that will allow each member of the community to realize
his or her full possibilities unhindered by interference from the state or by
conditions of social or economic status (by *‘poverty’’ or ‘‘social standing”’
or ‘‘class considerations’’); the commitment to provide real equality of
opportunity to every member of the community; and the celebration of the
openness and freedom of both public and private life.

There are some things in this passage however that require comment. First,
it is important to note that in portraying Athens this way, Pericles is clearly
intending to contrast the spirit of liberality that governs life in Athens with
the regimented character of life in Sparta. In the words of one commentator:

Here [Pericles] adverts to that liberality of spirit at Athens, which was
in strong contrast to the intolerance and interfering spirit of the Lace-
daemonians, which required that every one’s manners and habits should
be formed after its own model; that carping censoriousness and judging
for the worse, which makes no allowance for the frailties of others, but
would sit in self-constituted judgment over them.?

Second, notice that Pericles is talking not just about a political system
but about a culture. And what gives that culture its essential integrity are
the continuities that exist between the character of public life and the char-
acter of “‘ordinary life.’” It is an essential feature of liberal culture, at least
as Pericles envisions it here, that public life and private life reflect the same
fundamental constitution. ’

The third point relates to the question of what to make of Pericles’ use
of the word ‘‘fear’” in this passage. It is one of those words that tends to
stop us in our tracks, because the idea that citizens fall into line out of fear

236. Id. at 104.

237. 1 THUCYDIDES, THE HiSTORY OF THE PELOPENNESIAN WAR 258 (S. Bloomfield trans.
Longman, Brown, Green & Longmans ed. 1842) (commentary by the translator) (emphasis in
original).
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of the law seems in some ways so inconsistent with the spirit of liberality
that otherwise is supposed to prevail in Athens. Our problem here, let me
suggest, is in large part is one of anachronistic reading: of reading into
Pericles’ terms modern connotations and understandings. To capture the
essence of Pericles’ point here the translator might better have used the term
‘‘awe,’’ because the sentiment expressed is much more akin to that we find
expressed by the injunction in the Psa/ms: ““Stand in awe, and sin not.’’28
Once we have understood the word fear in this new light, we can begin to
appreciate the real and important thrust of this passage. It is that the
Athenians’ freedom from unnecessary restraint does not lead to licentious-
ness, as the Spartans might charge, but is tempered by deep respect for law.
It is respect not just for written law and legitimated authority moreover,
but, as importantly, for the deep ethical principles embodied in the ‘‘un-
written’’ law, civilizing principles of decency and justice and honor.

The most curious passage in Pericles’ speech in some ways is the next
one:

Further, we provide plenty of means for the mind to refresh itself
from business. We celebrate games and sacrifices all the year round, and
the elegance of our private establishments forms a daily source of pleasure
and helps to banish the spleen; while the magnitude of our city draws
the produce of the world into our harbour, so that to the Athenian the
fruits of other countries are as familiar a luxury as those of his own.»®

What are we to make of the empHhasis Pericles gives in this passage to
““pleasure’® and ‘‘luxury’’ and ‘‘recreation’’? Should we take it as an indi-
cation that hedonism and materialism in fact lie at the core of liberal culture?
If that is what a surface reading suggests, let me attempt what I think is a
better reading. Pericles’ intent here, it seems to me, is again to contrast the
severity and moroseness of Spartan life with life in Athens. Unlike the
situation in Sparta, he seems to be saying, in Athens individuals do not
work themselves to death. ‘‘Pleasure’” and ““luxury’’ and ‘‘recreation’’ have
a place in the life of a well-rounded individual, and they have a place in
the life of Athens. What emerges from this, then, is the portrait of a people
whose natural love of pleasure is not repressed but encouraged within limits
of moderation. By pursuing such a course the quality of life for everyone
in the city is enhanced and enriched. Liberal culture, Pericles seems to be
saying, rejects the notion that there is a radical dichotomy between the
pursuit of pleasure and the pursuit of virtue. Its large aim is the cultivation
of a well-rounded humanity.

238. Psalms, 4:4.

239. THUCYDIDES, supra note 229, at 104.

240. Professor Finley describes the Periclean ideal as it is expressed in the Funeral Oration
as that of a ““full and rounded humanity.” J. FINLEY, THUCYDIDES 149 (1942).
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Pericles next turns to describe the openness of Athenian society. Does
that openness, he asks, make Athens vulnerable to infiltration and over-
throw? Or does it, paradoxically, make her stronger?

If we turn to our military police, there also we differ from our an-
tagonists. We throw open our city to the world, and never by alien acts
exclude foreigners from any opportunity of learning or observing, al-
though the eyes of an enemy may occasionally profit by our liberality;
trusting less in system and policy than to the native spirit of our citizens;
while in education, where our rivals from their very cradles by a painful
discipline seek after manliness, at Athens we live exactly as we please,
and yet are just as ready to encounter every legitimate danger.2*

In this passage Pericles addresses directly the paradoxical quality of the
liberal ethic underlying the Athenian way of life. The paradox here is that
a culture built upon the cultivation of openness and trust, upon a policy of
““liberality,”’ is better equipped by virtue of that fact to defend itself against
danger and invasion when the time comes. The Athenians do not have to
rely upon all sorts of precautionary and defensive strategies, Pericles argues,
because they can rely upon their own strength and courage fostered by
traditions of freedom and self-sufficiency. They do not have to rely upon
““system’’ because they can rely upon native spirit and versatility.

As Pericles continues, the paradoxical character of liberal culture becomes
an increasingly dominant theme. Athens’ critics had charged that the Ath-
enian propensity for extended deliberation indicated that they were, in the
current jargon, ‘‘all talk and no action.’’” But Pericles rejects this as a false
antithesis. ‘“[Ilnstead of looking on discussion as a stumbling-block in the
way of action,” he argues, ‘‘we think it an indispensable preliminary to any
wise action at all.”’?*> These seemingly opposed qualities—the propensity to
deliberation and reflection on the one hand, and the capacity for decisive
action on the other—are in fact indispensable complements of one another.
Indeed their combination forms Athens’ special strength: “[Iln our enter-
prises we present the singular spectacle of daring and deliberation, each
carried to its highest point, and both united in the same persons. . . .>’24

Notice that the vision of liberal culture to which Pericles gives expression
here is very much centered in paradoxical relationships. It is the vision of
a world where the encouragement of private initiative and the pursuit of
private pleasure and recreation do not detract from but contribute to a life
of civic virtue; where the cultivation of openness and trust leads not to
greater vulnerability but to greater strength; where the promotion of indi-
vidual freedom and self-sufficiency leads not to licentiousness but to an
enhanced sense of responsibility and sacrifice. To express such a world one

24]1. THUCYDIDES, supra note 229, at 104.
242, Id. at 105.
243, Id. (emphasis added).
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needs a special kind of language: a language capable of expressing a culture
characterized by, to adopt the words of another commentator, ‘“the rec-
onciliation of contraries and a balance of counter tendencies.’’?*

Nowhere is this ‘‘balance of counter tendencies’’ more perfectly expressed
than in the words in which Pericles continues: ‘/W]e love beauty with
simplicity, we pursue wisdom without softness.’’?*5 Professor Finley explains
the meaning and significance of these words:

dhoxahobpév Te yip per’ ebreheios xol ¢ihogopoiuey Gvev pohaxias,
““‘we love beauty with simplicity, we pursue wisdom without softness.”
The phrase per’ edrehelas, ‘‘with simplicity,”” means that beauty does
not depend on monetary value and can be available to all. The words
tvev pohaxias, ‘““without softness,”’ express his faith that inquiry does
not spoil men for action. The restrained grace and measured optimism of
the Greek spirit at its best could not be more fitly described.xs

For ““the Greek spirit’’ we might fairly substitute ‘‘the liberal spirit,”’ because
in a very real sense Finley’s ¢‘Greek spirit at its best’’ is what Trilling means
when he refers to liberalism in the “‘large’’ sense.?*” A world of ‘‘restrained
grace’ and ‘‘measured optimism’’: there is no better way to describe the
world upon which the liberal vision- opens.

At the very heart of Pericles’ vision of liberal culture is a central para-
doxical relationship: cultivation of individual freedom and self-sufficiency
on the one hand, and the idea of sacrifice for the common good on the
other. But on what terms can these two seemingly opposed impulses be
reconciled? There are times when Pericles seems to give primary emphasis
to the former—to the idea of individual freedom and self-sufficiency—as
the distinguishing feature of Athenian life: ‘‘In a word, I say that our city
as a whole is the education of Hellas and that Athenians as individuals
- would seem to me supremely fitted to meet the varied circumstances of life
with grace and self-reliance.”’2*® The emphasis Pericles gives in this sentence
to the idea of individual self-reliance—perhaps more appropriately translated
as individual self-reliance and self-fulfillment**—seems to run counter to
the idea of sacrifice for the common good.

There is a puzzle here, however, because elsewhere Pericles clearly makes
the pursuit of private interest subservient to the advancement of the com-
munal good. As Pouncey has observed, the world of Pericles’ thought is
‘““‘dominated by the primacy of national [or communal] interest over indi-
vidual concerns.’”250

244, W. R. ConNOR, THUCYDIDES 69 (1984).

245. This is Finley’s translation. J. FINLEY, supra note 240, at 147 (emphasis added).

246. Id.

247. See supra note 12.

248. J. FINLEY, supra note 240, at 149.

249. See W. R. CoNNOR, THUCYDIDES, supra note 244, at 67 n.39 (1984).

250. P. Pouncey, THE NECEssITIES OF WAR: A STUDY OF THUCYDIDES’ PEssisM 77 (1980).
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The very organization of the Funeral Oration stresses this priority: the
praise of the city (its constitution, its way of life, and the national
character of its citizens, who developed and preserved it) precedes the
praise of the dead, who have died for it: ““For such a city they fought
and died, in their nobility refusing to be deprived of her, and it is right
that all of us who survive would be willing to toil for her. That is why
1 have elaborated the qualities of our city, trying to convey the lesson
that the struggle is not conducted on the same terms for us, as for those
who do not share our advantages.’

At the start of the last speech, the priority is again starkly stated: ““I
believe that when the whole city prospers, it benefits the individuals in
it more than when they all thrive on their own, while the city as a whole
fails. For when a man does well on his own, but his country fails, he
is destroyed just the same along with it, but when he fares ill, and his
country prospers, he still has a better chance of reversing his fortune,’’>!

One might be tempted to conclude from this that Pericles is simply advocating
modern market ideology cloaked in ancient Greek terminology. But that
very clearly is not what Pericles is saying.»> He is not saying, in effect,
maximize your own individual self-interest and it will have the effect of
maximizing the collective interest. Indeed, he describes (and goes on to
condemn) just the opposite scenario: where individuals in pursuit of their
own self-interest “‘thrive,”’ while “‘the city as a whole fails.”” The theme of
sacrifice is too prominent a feature of his vision to admit a market inter-
pretation. The central metaphor that Pericles employs here is not the met-
aphor of the self-regulating market, it is clear, but something else.
The dominant image of Pericles’ speech, rather, is that of a city that has

a special reciprocal bond with its citizens. Athens sustains individual freedom
and fulfillment and is in turn sustained by the willingness of its citizens to
fight and die to preserve the Athenian way of life. The central metaphor of
reciprocity and reconciliation is not that of the free market but of falling
in love:

[Y]ou should fix your eyes every day on the greatness of Athens as she

really is, and should fall in love with her. When you realize her greatness,

then reflect that what made her great was men with a spirit of adventure,

men who knew their duty, men who were ashamed to fall below a certain

standard. If they ever failed in an enterprise, they made up their minds

that at any rate the city should not find their courage lacking . . . and

they gave to her the best contribution they could. They gave her their
lives . . . .23 )

251. . e

252. Elsewhere in the Oration Pericles makes clear that ‘“calculations of expediency’” do not
form the basis for the Athenian, or liberal, way of life, contrasting such calculations directly
with the ‘‘confidence in liberality’’ which underlies Athenian culture: ““And it is only the
Athenians who, fearless of consequences, confer their benefits not from calculations of expe-
diency, but in the confidence of liberality.”” THUCYDIDES, supra note 229, at 106.

253. THUCYDIDES, HISTORY OF THE PELOPENNESIAN WAR, supra note 233, at 149.

N
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Or, as another translator renders the penultimate words, they brought to
her ““[t]heir communal gift.”’?5 *‘Gift,’” ‘“‘sacrifice,”” ‘‘love’’: these words lie
at the very heart of this first great expression of liberal culture. Without
them—as Pericles understood, and as did Thucydides after him—Iiberal
culture is nothing. '

It is important to appreciate that what Pericles’ speech is ‘‘about’’ is not
just a way of life but is also, as importantly, ¢ way of talking about that
life. To express the ethically complex culture that Pericles envisions here—
a culture constituted at its core by the ‘‘reconciliation of contraries and a
balance of counter tendencies’’>*>—one needs an ethical language of extraor-
dinary richness and discriminating power. A ‘‘systems’’ language will not
do. That is why, when Pericles comes to describe the way of life that Athens
represents, the language to which he turns is the language of ordinary
discourse. He does so because it is the only language capable of expressing
the paradoxical relationships that lie at the core of liberal culture, the only
language capable of describing a world, to recall Finley’s description, of
““measured grace’’ and “‘refined optimism.’’2%

Like the culture Pericles sets out to describe it is a language accessible to
the many and not just the few, a language free from the regimentation of
system. It is a language uniquely equipped to unite public with private life,
thought with feeling, the idea of individual self-fulfillment with the idea of
sacrifice for the common good, the love of reason with the reason of love.
In the language of ordinary discourse Pericles finds a language capable—at
least for a moment—of pulling it all together, of expressing what it ‘““means”’
to live in a culture shaped by the liberal bond.

VI. CoONCLUSION

At least for a moment. It is one of the hard lessons of history that liberal
culture, by its very constitution, is a precarious achievement, an achievement
of civilization that requires for its survival and perpetuation the greatest
exertions of human understanding and creativity. It is particularly appro-
priate in this respect that the first great expression of what it means to live
in a liberal culture occupies the place that it does in Thucydides’ History.
For what Thucydides goes on to show in the History is how tragically
vulnerable the liberal ‘‘way of life’’ that Pericles describes is to the depre-
dations of cynicism and self-interest, how vulnerable the acquisitions of
liberal civilization always are to such forces.

It is significant in this last respect that the two principle forces that
ultimately brought about Athens’ destruction were not forces from without

254. W. R. CONNOR, supra note 244, at 69.
255. See supra text at note 244.
256. See supra text at note 246.
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but forces from within. There is for us a certain irony perhaps in the fact
that one of these forces was the development of a manipulative attitude
toward language very similar to that which plays such a central role in
Rotunda’s work. One of the things that led to Athens’ downfall was the
transformation of what had been a character-shaping language into a lan-
guage of manipulation.?s’ The other corruptive force was the elevation of
the language of expediency and self-interest (the Greek equivalent of what
today would be the language of sophisticated economic theory) to a position
of dominating relevance.?® In combination these two developments trans-
formed the essential character of the language in which the culture was
expressed and, in doing so, destroyed all that was good and decent and
worthy in the culture itself.

The remarkable thing in this light is not that throughout history liberalism
has been so constantly attacked from without and undermined from within,
or that so many times it has lost sight of what it stands for or where it is
going, but that it has survived at all. Yet not only has it survived, it has

257. This is the thrust and import of that famous passage in which Thucydides describes how
“[w]ords had to change their ordinary meaning’’:
The sufferings which revolution entailed upon the cities were many and terrible,
such as have occured and always will occur, as long as the nature of mankind
remains the same. . . . [W]ar takes away the easy supply of daily wants, and so
proves a rough master, that brings most men’s characters to a level with their
fortunes. Revolution thus ran its course from city to city, and the places which
it arrived at last ... carried to a still greater excess the refinement of their
inventions, as manifested in the cunning of their enterprises and the atrocity of
their reprisals. Words had to change their ordinary meaning and to take that
which was now given them. Reckless audacity came to be considered the courage
of a loyal ally; prudent hesitation, specious cowardice; moderation was held to
be a cloak of unmanliness; ability to see all sides of a question inaptness to act
on any. Frantic violence became the attribute of manliness; cautious plotting, a
justifiable means of self-defence. The advocate of extreme measures was always
trustworthy; his opponent a man to be suspected.
THUCYDIDES, supra note 229, at 189 (emphasis added). For an imaginative treatment of this
theme as it pertains to other classic works of literature and to the activity of law, See J. WHITE,
supra note 78.

258. The critical turning point in Thucydides’ narrative is the famous Mytilenian Debate in
which the Athenians meet to decide the fate of the rebellious but now vanquished Mytileneans.
The debate is between Cleon, who represents the rhetoric of justice, albeit primitive justice,
and Diodotous, who represents the rhetoric of sophisticated economic calculus. Diodotus’s
speech is particularly interesting because he offers the Athenians the equivalent of Ackerman’s
proposed “‘new language of power,” a language that in its application in this instance would
lead to a merciful result. Professor White comments: “‘Diodotus concedes that arguments from
justice and compassion for the Mytilenians are irrelevant; he rests his case solely on rationality
and self-interest. But in this case a proper calculation of interests shows that the right course
is the one that would usually be called merciful.”” J. WHITE, supra note 78, at 74; See Teachout,
supra note 78, at 859-61. Because Diodotus’s rhetoric coincides with a merciful result, his
appeal ultimately prevails. But the adoption by the Athenians of Diodotus’s ‘“‘new language of
power’’—the language of economic calculus—ultimately leads to their downfall. It contributes
to a tragic degeneration of character that is finally and fully revealed in the Athenians’ shameful
and self-destructive performance of power at Melos. See J. WeitE, supra note 78, at 76-91.
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retained, in the face of powerful forces of corruption, a surprising vitality.
Virtually all the great works in our western culture in one way or another
find their inspiration in the liberal tradition. So even those who want to be
radical opponents of liberalism cannot entirely escape its influence. The
greatest enemy of liberalism is not the critics from without, however, but
the confusion from within, the confusion brought on by those who claim
to be liberals but have no understanding or appreciation of liberalism in the
large sense. It is a final measure of Pericles’ achievement that when we find
ourselves confused about what ““liberal’’ means, we can go back to his great
original expression of liberal culture, and there once more, to recall the
words of the poet, ‘‘[d]rink and be whole again beyond confusion.’’25?

259. See supra text at note 230.



