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of the product and to the expectations this representation creates in the
mind of a reasonable consumer.' 0 In many strict liability situations, the
representation rationale coincides with the other rationales in supporting
liability."'

In two situations, however, the representation rationale may support a
result different from that supported by the other rationales. First, represen-
tation of a product and the expectations of a reasonable consumer are im-
portant in determining whether a product is defective."' Some courts have
held that strict liability was not appropriate because the alleged defect was
so obvious or so inherent in the nature of the product that the product still
conformed to the manufacturer's representation or the expectations of a
reasonable consumer."' In these situations, the cost spreading, deterrence,
and causation rationales support liability. Second, the representation ra-
tionale is important in the strict liability of a trademark licensor. Several
cases have held that a trademark licensor is liable for injuries caused by
products manufactured by another party and sold under the trademark
name."4 In these cases representation was of the manufacturer's identity"0 '

1" See Shapo, A Representational Theory of Consumer Protection: Doctrine, Function & Legal
Liability for Product Disappointment, 60 VA. L. REV. 1113,1370 (1974); Bernacchi, A Behavioral
Model for Imposing Strict Liability in Tort: The Importance of Analyzing Product Performance
in Relation to Consumer Expectation and Frustration, 47 GIN. L. REV. 43, 46-47 (1978). The
representation may be through advertising, the product's appearance, or general public
opinion concerning the product's function. Shapo, supra, at 1370.

101 For example, when a product causes injury while being used in the manner for which
it was intended, the representation rationale supports liability of the manufacturer because
it expressly or impliedly represented that the product was fit for such use. Liability of the
manufacturer is further supported by the cost spreading rationale because the manufacturer
is likely to be a better cost spreader than the consumer; the deterrence rationale supports
such liability because the manufacturer is in the best position to make cost-effective safety
improvements; and liability is supported by the causation rationale because the manufac-
turer played a significant role in causing the injury when it placed the defective product
in the stream of commerce.

102 See, e.g., RESTATEMENT (SECOND) OF TORTS S 402A comment g (1965) (product is defective
when it is "in a condition not contemplated by the ultimate consumer, which will be
unreasonably dangerous to him.").

"3 See, e.g., Hartman v. Miller Hydro Co., 499 F.2d 191 (10th Cir. 1974) (danger of industrial
machine was obvious; not "beyond contemplation of an ordinary user"); Bemis Co. v. Rubush,
- Ind. App. -, 427 N.E2d 1058 (1981) (danger of industrial machine was obvious; manufac-
turer not liable for failure to warn of "open and obvious danger"); Atkins v. Arlans Dept.
Store, 522 P.2d 1020 (Okla. 1974). (danger of lawn dart game did not exceed that "contemplated
by the ordinary consumer"); Vincer v. Esther Williams All-Aluminum Swimming Pool Co.,
69 Wis. 2d 326, 230 N.W.2d 794 (1975) (lack of self-latching gate on swimming pool is not a
defect under Wisconsin test based on "the reasonable expectations of the ordinary consumer").

'" E.g., Carter v. Joseph Bancroft and Sons, Co, 360 F. Supp. 1103 (E.D. Pa. 1973); Connelly
v. Uniroyal, Inc., 75 Ill. 2d 393, 389 N.E.2d 155 (1979). In these cases liability was also sup-
ported by the deterrence rationale, as the licensor was in a position to pressure the manufac-
turer to improve product quality. The licensors in these cases were involved in prescribing
specifications and quality standards. 360 F. Supp. at 1107; see 75 Ill. 2d at 410-11, 389 N.E.2d
at 161.

105 In many cases the intent of the licensor and licensee is to convey the thought that the
licensor was the manufacturer. Even if this is not intended, a reasonable consumer would
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as well as the safety of the product. Although the other rationales provided
some support for licensor liability, the representation rationale provided
stronger support."'

The proper role of the representation rationale in strict liability doctrine
is presently an unsettled issue. The fact that some courts did not impose
liability in situations in which the product did not violate the manufacturer's
representation or the consumer's expectation suggests that the support
of the representation rationale is necessary to the imposition of strict liabil-
ity. On the other hand, there are cases which suggest the opposite
conclusion."°'

The Importance Which Should Be Attached to These Rationales in the Future
Development of the Law of Strict Products Liability

The cost spreading rationale should never be a sufficient justification
for expanding the scope of the doctrine of strict products liability to new
situations, such as the successor corporation situation. If cost spreading
is the only goal to be accomplished by holding a party liable in a given situa-
tion, this goal can be accomplished much more efficiently through a system
of social insurance, in which injured parties would be compensated out of
tax revenues."8 Under such a system, there would be no reason to limit

be likely to perceive it. The "licensor in effect tells the public that it made the product:'
Owen, Rethinking the Policies of Strict Products Liability, 33 VAND. L. REV. 681,703 (1980) (em-
phasis added). With this kind of involvement, it is clear that the licensor has influence over
the product quality.

": The involvement of the licensor discussed supra note 104 indicates that licensor liability
may have a deterrent effect, and that the licensor may have played a causal role in the plain-
tiff's injury. Nevertheless, depending on the nature of the defect, the licensee may be in a
much better position to make safety improvements, and may have played a significant causal
role. For example, with a defect caused by the negligence of a licensee employee, the deter-
rence and causation rationales provide stronger support for licensee liability than for licen-
sor liability; with a defect attributable to the licensor's design, these rationales provide
stronger support for licensor liability. A rule that allows licensor liability without regard
to the nature of the defect is therefore heavily influenced by the representation rationale,
which supports liability regardless of the nature of the defect.
107 E.g., Union Supply Co. v. Pust, 196 Colo. 162, 583 P.2d 276 (1978) (that defect ig "open

and obvious" does not prevent it from being "unreasonably dangerous"; the manufacturer
may still be liable); Stenberg v. Beatrice Foods Co., 176 Mont. 123, 576 P.2d 725 (1978) ("there
are no policy reasons to refuse recovery if the condition is ... open and obvious"). For a criticism
of the cases denying liability because consumer expectations were not frustrated, see Twer-
ski, From Defect to Cause to Comparative Fault-Rethinking Some Product Liability Concepts,
60 MARQ. L. REv. 297, 305-16 (1977).
..S Several commentators have recommended a form of social insurance as a solution to

the successor liability problem. E.g., Note, Products Liability for Successor Corporations: A
Break from Tradition, 49 U. COLO. L. REv. 357, 375 (1978; Note,Assumption ofProducts Liabil-
ity in Corporate Acquisitions, 55 B.U.L. REv. 86, 110 (1975). It has also been proposed as a
backup system for products liability generally, compensating victims who "cannot collect
an otherwise enforceable judgment," VII INTER-AGENCY TASK FORCE ON PRODUCT LIABILITY,
U.S. DEP'T. OF COMMERCE, PRODUCT LIABILITY: FINAL REPORT OF THE LEGAL STUDY 24-33 (1977),
and discussed as a substitute for strict products liability generally, Schwartz, Products
Liability-No-Fault Insurance: Can One Live Without the Other?, 12 FORUM 130 (1976-1977).
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compensation to product-related accident victims; rather victims of all ac-
cidents and illnesses should be compensated, thereby spreading these costs
throughout society."9 Such a comprehensive system of cost spreading is
probably not politically feasible in the United States today. Without suffi-
cient public support for legislation that designates cost spreading as an
end in itself, cost spreading should not serve as the sole support for judicial
decisions that impose liability.

Another reason why cost spreading alone should not justify the expan-
sion of strict liability to new situations is that there is an inherent conflict
between the goals of cost spreading and deterrence."' If cost spreading
were maximized, there would be no direct financial deterrent to the pro-
duction of unsafe products. Under a system of social insurance that max-
imizes cost spreading, the manufacturer's payment into the system would
be totally independent of the accident costs imposed on society by his pro-
duct. Because there would be no direct financial penalty to the manufac-
turer for the production of unsafe products,' cost spreading would be max-
imized at the expense of deterrence.

Existing strict liability doctrine strikes a balance between these two con-
flicting goals."2 This balance should be maintained in the future develop-

"9 See G. CALABRESI, THE COSTS OF ACCIDENTS 43 (1975) (referring to cost spreading as
"secondary cost avoidance"). The case for such a comprehensive social insurance program
has recently been made in depth in E. BERNZWEIG, BY ACCIDENT NOT DESIGN: THE CASE FOR
COMPREHENSIVE INJURY REPARATIONS (1980). Such an approach to cost spreading is not merely
an academic possibility, but is a workable alternative to the tort system. New Zealand has
had a successful comprehensive accident compensation system since 1974. See id. at 191-209.
Under this system, "when accidental injury is sustained, compensation is payable regardless
of how or where the accident may have happened or who may have been at fault." Id. at 191.

Social insurance would more efficiently accomplish cost spreading for several reasons. First,
it would vastly simplify the factual and legal inquiry prior to compensation by eliminating
the need to establish the liability of a particular defendant. The only factual and legal issues
to be determined would be those concerning damages: whether the plaintiff was in fact in-
jured in an accident, how serious his injuries were, and how much compensation he was en-
titled to. Second, all injured plaintiffs would be compensated and thereby have their acci-
dent costs spread, whereas under the tort system there are many fortuitous circumstances
which can prevent injured plaintiffs from being compensated. That the corporation which
manufactured the product that injured the plaintiff has sold its assets and dissolved is but
one of such circumstances. Others include proof problems such as the inability to prove that
a product defect existed when the product left the control of the manufacturer, recovery
problems such as the inability of an uninsured defendant to pay a large judgment, and legal
doctrines unrelated to the goal of cost spreading, such as contributory or comparative
negligence. Third, social insurance would more efficiently accomplish cost spreading because
it would ensure that the cost of all compensated injuries would be spread evenly throughout
society, whereas under the tort system liability is placed on defendants with varying abilities
to spread cost. See supra note 84 and accompanying text.

"'See G. CALABRESI, THE COSTS OF ACCIDENTS 94 (1975).
", See id. at 64-65. This does not mean there would be no incentives of any kind, as manufac-

turers would still want to avoid developing a reputation for producing unsafe products.
"I See supra note 85 for some situations in which deterrence prevents the placing of liability

on the manufacturer, who is usually the best cost spreader. A compromise in the other direc-
tion is that liability insurance is allowed. This is justified by cost spreading, but reduces the
deterrent effect of liability by reducing its financial impact on the defendant. See ATIYAH,
ACCIDENTS, COMPENSATION & THE LAw 604 (3d ed. 1980).
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ment of strict liability doctrine, and cost spreading alone should never
justify the expansion of strict liability to new situations, because "[a] system
that compensates for accidents perfectly once they have occurred but does
nothing to prevent them in the first place is obviously not desirable." ' Thus,
the support of the deterrence rationale should continue to be necessary
to the imposition of strict liability, and the support of the cost spreading
rationale should never be a sufficient basis for the imposition of strict
liability.

One function of the causation rationale is that it serves as a rough but
usually reliable indicator as to who should be held liable for the purpose
of deterrence." If successor liability is supported by the deterrence ra-
tionale, although not by the causation rationale, and if the only function
of the causation rationale is this proxy relation to the deterrence rationale,
then one might conclude that the causation rationale is a mere vestige of
fault liability that should not be allowed to interfere with the real policies
of strict liability. This argument for rejecting the causation rationale is
bolstered by the fact that liability is usually shifted or spread so that the
ultimate burden falls on noncausal parties.' Since the shifting or spreading
occurs indirectly even when liability is supported by the causation rationale,
perhaps courts should no longer rely on the support of the causation
rationale.

One argument for retaining the causation rationale, even when it does
not further deterrence, is that liability of a party who played no causal role
in the injury violates a moral and intuitive sense of justice and fairness."6

Although tort liability is not ordinarily thought to serve a retributive or

"3 G. CALABRESI, THE COST OF ACCIDENTS 64 (1975). Arguably, the prevention of product-
related accidents need not be achieved through strict liability, but could be achieved en-
tirely through direct government regulation of product design and safety. Under such a
system, strict liability justified solely by cost spreading would be acceptable, although social
insurance would still be preferable as a means of cost spreading. The problem with this
argument is that strict liability is preferable to direct regulation as a means of deterrence.
Strict liability forces businesses to consider the social costs imposed by their products
in making product design and production decisions, but the ultimate decisions remain in
the private sector; with direct regulation the decisions are made by government agencies.
Strict liability has the advantage of encouraging only cost-effective safety improvements,
see supra notes 85-86 and accompanying text; with direct regulation a government agency
not operating under the profit motive might be inclined to require inefficient safety im-
provements, which cost far more than the costs of injuries they save.

"4 A party who played a causal role in an accident is usually in a position to respond to
the incentive created by liability by taking some safety measure to reduce or eliminate his
causal role. Causation is only a rough indicator for deterrence, however, for it provides no
guidance in choosing from all the causally involved parties the party able to take safety
measures most cost effectively. See supra text accompanying notes 86-88.

" Through insurance and/or price increases, manufacturers spread the cost of liability
to other insured manufacturers, and/or shift it to consumers.

"I8 See Case Note: Corporation-Successor's Tort Liability for Acts or Omissions of
Predecessor-Cyr v. B. Offen & Co., 16 B.C. INDUS. & Cons. L. REv. 676,687 (1975); cf. Leannais
v. Cincinnati, Inc., 565 F.2d 437, 439 (7th Cir. 1977) (traditional rule is consistent "with the
fundamental principle of justice and fairness, under which the law imposes responsibility
for one's own act and not for the totally independent acts of others.").
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punitive function, it can have that effect, especially when it involves huge
liabilities that are not adequately covered by insurance. It thus seems un-
fair to impose liability on a party that does not even remotely "deserve"
it, such as a party that played no causal role in the injury. When the liability
is spread, and thereby indirectly placed on noncausal parties, this fairness
concern is much weaker. Spreading liability is more like paying a tax than
like paying a fine: everyone else has to do it also. On the other hand, liability
placed directly on a noncausal party is more like a fine.

The causation rationale is consistent with basic notions of justice. Also,
until recent cases concerning successor and industry-wide liability, causa-
tion was the one element of tort law that was retained in the transition
to strict liability."' Considering the significance of the change involved in
eliminating the causation rationale, it is surprising how easily some courts
have expanded successor liability without addressing this issue. Considera-
tions of justice and fairness should be taken as seriously as the more
utilitarian economic policy considerations." 8 Support of the causation ra-
tionale should be retained as a necessary element of strict liability, and
rules of successor and enterprise liability not consistent with it should be
rejected.

The view represented by the cases that allow recovery without the sup-
port of the representation rationale... is quite persuasive. If the violation
of a representation or consumer expectation of a product is treated as a
necessary condition for liability, the deterrence policy, as well as the
cost spreading policy, is weakened because while no representation or ex-
pectation is violated when an injury is caused by an obviously dangerous
product, the manufacturer may nevertheless be the party who can most
efficiently implement cost-effective safety measures. Thus, it is arguable
that the support of the representation rationale should not be necessary
to the imposition of strict liability. 2' On the other hand, because of the im-
portance of the deterrence and causation rationales,12' support of the
representation rationale alone should not be a sufficient basis for the im-
position of strict liability.

" See supra notes 92-94 and accompanying text.

118 Several writers have recognized that such considerations of fairness must be viewed

taking into consideration economic theory and other more utilitarian concerns. Epstein, A
Theory of Strict Liability, 2 J. OF LEGAL STUD. 151,151-52 (1973 G. CALABRESI, THE COSTS OF
ACCIDENTS, 25 (1975) ("justice is a totally different order of goal from accident cost reduction.
... It is not a goal but rather a constraint that can impose a veto on ... the use of particular
devices").
'" See supra note 107.
' See Twerski, From Defect to Cause to Comparative Fault-Rethinking Some Product Liabil-

ity Concepts, 60 MARQ. L. REV. 297, 305-16 (1977).
... See supra notes 110-18 and accompanying text.
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USING THE STRICT LIABILITY POLICY RATIONALES TO
EVALUATE ALTERNATIVE SOLUTIONS TO THE

SUCCESSOR LIABILITY PROBLEM

Expansion of the Mere Continuation and De Facto Merger Exceptions to the
Traditional Corporate Rule of Successor Nonliability

The traditional version of the mere continuation exception to the tradi-
tional rule1" is consistent with the causation rationale. When a court deter-
mines that a successor corporation is a mere continuation of its predecessor,
it is looking beyond corporate form and finding that the successor is in fact
the same business entity as the predecessor and should be treated as such.
When a successor is held responsible for the liabilities of its predecessor
under the mere continuation exception, it is held liable not for the acts of
another entity but for its own acts during a previous corporate "life." The
de facto merger exception to the traditional rule involves liability for acts
of a predecessor corporate entity that has been absorbed into and has
become a part of the successor, with the stockholders of the predecessor
becoming stockholders of the successor." Because of this commonality of
ownership, under the de facto merger exception, as under the mere con-
tinuation exception, the successor and the predecessor are not wholly
distinct and unrelated entities. Successor liability is therefore not liability
for the unrelated acts of others." Liability under these two exceptions is
consistent with a broad interpretation of the causation rationale because
the party held liable, or a part thereof, did play a role in causing the plain-
tiff's injury.

Courts which have expanded the de facto merger and mere continuation
exceptions have done so by eliminating the requirement of commonality
of ownership.1" This change severs the relationship between the exceptions
and the causation rationale, because it makes little sense to treat two cor-
porations with entirely different ownership as entirely or partially the same
entity. Once the two corporations are viewed as entirely distinct entities,

12 See McKee v. Harris-Seybold Co., 109 N.J. Super. 555, 569, 264 A.2d 98, 106 (1970) for
a statement of the traditional mere continuation exception.

' See Shannon v. Samuel Langston Co., 379 F. Supp. 797, 801 (W.D. Mich. 1974).
w Continuity of shareholders is probably the most important element of the de facto merger

exception. The justification for this exception is that
[t]he shareholders are the ones who ultimately enjoy the profits and suffer the
losses of the corporation, and the shareholders of one corporation should not
be able to move as a group to another corporation, enjoy the continuing profits
of the same business the corporation performed before merger, but escape all
possible losses that accumulated before merger.

Nguyen v. Johnson Mach. & Press Corp., 104 Ill. App. 3d 1141, 1148, 433 N.E.2d 1104, 1110
(1982).

I' E.g., Turner v. Bituminous Casualty Co., 397 Mich. 406, 244 N.W.2d 873, 879-80 (1976);
Cyr v. B. Offen & Co., 501 F.2d 1145, 1153 (1st Cir. 1974).
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successor liability under the expanded mere continuation and de facto
merger exceptions is liability for the unrelated acts of a separate entity.
In no sense did the successor play a role in the causation of the plaintiffs
injury.

The deterrence rationale also provides more support for the traditional
versions of the mere continuation and de facto merger exceptions than for
expanded versions of these exceptions. The deterrence rationale's support
for the mere continuation exception derives from the principle that a cor-
porate entity should not be able to avoid the deterrent effect of strict lia-
bility merely by manipulation and alteration of the corporate form.
Similarly, the de facto merger exception is supported by the deterrence
rationale because such an exception is based on the principle that a cor-
porate entity should not be able to avoid the legal consequences of a
statutory merger merely by cleverly planning the merger so as to achieve
all the results of a merger without coming within the scope of the merger
statute. Included in these legal consequences is the continuing deterrent
effect of the predecessor's tort liabilities that the merger statute requires
the successor to assume. Because they eliminate the commonality of owner-
ship, the expanded versions of these exceptions impose liability on suc-
cessors in situations that do not resemble a statutory merger or a mere
manipulation of corporate form, such as a change of name or state of incor-
poration. Rather, when the ownership is entirely different, the situation
is a genuine sale of assets between two separate corporations.

Thus, the causation and deterrence rationales support the mere continua-
tion and de facto merger exceptions as originally developed, but do not sup-
port expanded versions of these exceptions, such as those in Turner v.
Bituminous Casualty Co."" and Cyr v. B. Offen & Co." Although the cost
spreading rationale supports these expanded exceptions, because strict
liability should continue to be supported by both the causation and deter-
rence rationales,'28 these expanded exceptions should not be adopted.

The Product-Line Rule

The product-line rule of Ray v. Alad Corp." involves liability without
causation. This rule imposes liability on successor corporations that neither
manufactured the product nor contributed in any way to the creation of
the defect, to the distribution of the product, or to the plaintiffs injury.
Successor liability under this broad rule is liability "for the totally indepen-

397 Mich. 406, 244 N.W.2d 873 (1976).
501 F.2d 1145 (1st Cir. 1974).

' See supra notes 108-18 and accompanying text.
1 19 Cal. 3d 22, 560 P.2d 3,136 Cal. Rptr. 574 (1977). See supra notes 22-23 and accompany-

ing text for a description of the Alad rule.
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dent acts of others."1 Thus the causation rationale does not support the
product-line rule.

The deterrence rationale provides little support for the product-line rule.
Holding the successor liable for the predecessor's products cannot improve
the quality of those products, as they have already been manufactured and
distributed.131 Successor liability under the product-line rule can have only
a minor deterrent effect on the successor's products, despite the fact that
when the successor continues the product line he "is the only entity capable
of improving the quality of the product." '32 Even without liability the suc-
cessor has as much incentive to improve the product as any other manufac-
turer because it knows it will be liable for the injuries caused by the pro-
ducts it manufactures. Imposing liability for a predecessor's products does
nothing to increase the successor's incentive to produce safe products,
because improvements in its products cannot reduce the successor's liability
for the predecessor's products. Successor liability can influence the safety
of the successor's products only by informing it of the existence of defects
in the predecessor's products and of the costs of the injuries they cause.
Where the successor continues the product line of the predecessor, this
information may enable the successor to respond more effectively to the
existing incentive, which is liability for its own products. The extent to
which successor liability is needed in order to convey this information is
questionable, since the successor already has an incentive to seek out such
information because of liability for its own products." This possible deter-
rent effect on the successor's products would only occur under the product-
line rule, and could not justify a successor liability rule like that in Turner
v. Bituminous Casualty Co."5 in which there is no product line continuity,
because information concerning defects in the predecessor's products is rele-
vant only to improvement of the successor's products where the successor
continues the predecessor's product line.

' Leannais v. Cincinnati, Inc., 565 F.2d 437, 439 (7th Cir. 1977).
Ill While it is true that successor liability may give the successor an incentive to warn

owners of the predecessor's products of a known defect, thereby reducing the costs of ac-
cidents from the predecessor's products, the product-line rule is inapproriate for this pur-
pose. Such a rule is too broad, in that it imposes liability even in situations where a warning
would not be possible; yet it is too narrow, in that successors who do not continue the pro-
duct line might also be able to give warnings, but are not held liable. A more appropriate
rule for this aspect of deterrence is discussed infra notes 160-67 and accompanying text.

Il Cyr v. B. Offen & Co., 501 F.2d 1145, 1154 (1st Cir. 1974).
Il It is worthwhile for the successor to obtain information concerning the past safety record

of the product line whenever this cost is less than the successor's estimate of the liabilities
it might help him avoid by helping him to improve the product. On the other hand, successor
liability might bring to the successor's attention some injuries caused by the predecessor's
products occurring after the acquisition. These injuries might otherwise go unnoticed because
the victims would go silently uncompensated instead of informing the successor of their oc-
currence by means of a lawsuit. Such information might well be too difficult and expensive
for the successor to obtain otherwise.

134 397 Mich. 406, 244 N.W.2d 873 (1976).
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The representation rationale provides some support for the product-line
rule to the extent that the successor, by continuing the product line, im-
plies that it is the same entity as the predecessor." Otherwise the represen-
tation rationale does not support the product-line rule, because the suc-
cessor made no representation concerning the quality of the predecessor's
products.

Because it is not supported by the causation rationale, the product-line
rule involves a major departure from existing tort law and strict liability
principles. Support of the causation rationale should continue to be
necessary for the imposition of strict liability.13 The product-line rule,
therefore, should not be adopted. Even if a different view of the impor-
tance of the causation rationale is taken, the deterrence rationale provides
only weak and indirect support for the product-line rule. Consequently, the
rule should probably still be rejected. Finally, since the support of the cost
spreading and representation rationales alone should not be sufficient for
the imposition of strict liability, '37 the support of these rationales should
not be sufficient to justify the product-line rule.

Intermediate Successor Liability

In several cases'38 strict liability has been imposed upon corporations
which bought a predecessor corporation's assets subsequent to that cor-
poration's manufacture of the product that caused the plaintiff's injury, but
sold the assets to a third corporation prior to the time of litigation. As under
the product-line rule, liability of these "intermediate successor" corpora-
tions is not supported by the causation rationale.139 Unlike the product-line
rule, however, intermediate successor liability is not supported at all by
the deterrence rationale. Even if the product line is being continued by
the subsequent purchaser of the assets, liability of the intermediate suc-
cessor for the predecessor's products cannot possibly influence the quality
of the products being manufactured by this purchaser. Although such liabil-
ity might inform the intermediate successor of defects in the product line,
it is no longer in a position to use this information to improve the product
line. And because the cost-spreading rationale alone should not be a suffi-
cient justification for imposing strict liability, 4' intermediate successor
liability should not be imposed.

"' See infra notes 148-55 and accompanying text.

"' See supra notes 108-18 and accompanying text.
17 See supra text accompanying notes 121 & 108-13.
iI Trimper v. Harris Corp., 441 F. Supp. 346 (E.D. Mich. 1977); Nieves v. Bruno Sherman

Corp., 86 N.J. 361, 431 A.2d 826 (1981). The Nieves case is summarized supra notes 29-32
and accompanying text.

" See supra text accompanying notes 129-30.
"o See supra text accompanying notes 108-13.
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Successor Liability When Predecessor is Still Available as a Defendant

In most successor liability cases the predecessor corporation was not
available as a defendant, having been dissolved prior to the time of
litigation.' In the recent case of Tiff v. Forage King Industries,14 however,
the Supreme Court of Wisconsin imposed liability on a successor corpora-
tion under a greatly expanded mere continuation exception despite the fact
that the predecessor that manufactured the defective product, a sole pro-
prietor, was alive and available as a defendant."'

Strict liability policies do not justify successor liability in the Tift
situation.44 Liability of the successor corporation is supported by a weak
and indirect deterrent effect on the successor's products, which could oc-
cur only if the successor continues the predecessor's product line.' Also,
such successor liability is strongly supported by the cost spreading and
representation rationales. These two rationales alone, however, should not
be sufficient to justify strict liability.'"

Strict liability policies, however, do support liability of the predecessor
that manufactured the defective product, whenever that party is available
as a defendant. The causation rationale supports the predecessor's liabili-
ty because the product would have been defective when it left the control
of the manufacturer. 4 The original deterrent purpose of strict liability,
to hold manufacturers liable for injuries caused by their own products to
provide incentives for the production of safer products, also supports
liability of a predecessor who is available as a defendant. Finally, fairness
dictates that a predecessor should not be permitted to escape liability for
its own defective products merely by selling its business name.

Liability Based on a Representation of Enterprise Continuity

Several cases suggest that successor liability could be based on the suc-
cessor's representation of enterprise continuity."4 Under this theory, a suc-

,41 E.g., Ray v. Alad Corp., 19 Cal. 3d 22, 660 P.2d 3, 136 Cal. Rptr. 574 (1977). The Alad

court specifically mentioned this as one of the reasons for successor liability. See supra text
accompanying note 23.

108 Wis. 2d 72, 322 N.W.2d 14 (1982).
"3 A similar situation may arise where the predecessor is a corporation that sells only

part of its assets to the successor and then continues as a viable operating corporation. See
Amader v. Pittsburgh Corning Corp., No. 79-4546 (E.D. Pa., July 26, 1982).

14 See supra notes 122-37 and accompanying text.
's See supra notes 131-34 and accompanying text.
148 See supra text accompanying notes 108-13 & 119-21.
" See Tift, 108 Wis. 2d at 77,322 N.W. 2d at 16 (allegedly defective product was manufac-

tured by predecessor, the sole proprietorship).
"' This theory was explicitly stated in Turner v. Bituminous Casualty Co., 397 Mich. 406,

426, 244 N.W.2d 873, 882 (1976). It is referred to less explicitly in some other cases whiclh
emphasize the benefits to the successor from exploiting the goodwill of the predecessor by
appearing to be the same enterprise. E.g., Ray v. Alad Corp., 19 Cal. 3d 22, 34, 560 P.2d 3,
10-11, 136 Cal. Rptr. 574, 582 (1977); Cyr v. B. Offen & Co.. 501 F.2d 1145, 1154 (1st Cir. 1974).
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cessor would be liable for injuries caused by its predecessor's products if
it represents to the public that it is the same business enterprise as the
predecessor. Although this theory substantially overlaps with the product-
line rule, it may lead to a different result in a situation in which the suc-
cessor does not continue the product line, but uses the predecessor's name
or trademark, thereby representing the enterprise's continuity.' This
representational theory is analogous to the trademark licensor cases
discussed above1 50 in that it involves a representation of manufacturer cor-
porate identity rather than of product quality, but it is distinguishable in
two ways. First, in the trademark cases liability was supported by the deter-
rence rationale,' 5 whereas successor liability based solely on this represen-
tational theory is not supported by the deterrence rationale.'52 Second, in
those cases it was reasonable to assume that buyers had relied to some
extent on the trademark in deciding to buy the product. In successor liability
cases, however, the representation of the successor's identity with the
predecessor occurs after the sale has been made by the predecessor. Con-
sequently, the buyer could not have relied upon this representation in
deciding to buy the product.1' Reliance is important because it ties the plain-
tiffs injury to the actions of the successor, so that liability is supported
by the causation rationale." Without such reliance, liability is not supported
by the causation rationale. Therefore, successor liability based solely on
this representational theory can only be supported by the cost spreading
and representation rationales. Because these rationales alone should not
be sufficient support for the imposition of strict liability," this theory should
be rejected.

Liability Under a Bona Fide Purchaser Rule

One reason successor liability might be necessary to achieve deterrence
is that otherwise corporate acquisitions could be used to avoid a corpora-
tion's known strict liability problems. The seller would get a "windfall" in

"9 Compare Gee v. Tenneco, Inc., 615 F.2d 857, 864 (9th Cir. 1980) (fundamental require-
ment for successor liability is exploitation of predecessor's goodwill, not continuation of the
precise product line) with Savini v. Kent Mach. Works, Inc., 525 F. Supp. 711 (E.D. Pa. 1981)
(use of predecessor's trademark and goodwill is not sufficient basis for successor liability
when there is no product line continuity); Cody v. Sheboygan Mach. Co., __ Wis. 2d _,

321 N.W.2d 142 (1982) (use of predecessor's name and place of business not sufficient basis
for successor liability when there is no product line continuity).

See supra notes 104-06 and accompanying text.
" See supra notes 104 & 106.
1 This is for the reasons stated supra text accompanying notes 131-34.
1 See Note, Products Liability: Developments in the Rule of Successor Liability for Product-

Related Injuries, 12 U. MICH. J.L. REF. 338 (1979).
" If the plaintiff relied on the representation in deciding to buy the product, then the

representation was a cause of the plaintiffs injury. Without the representation the plaintiff
might not have bought the product, thereby avoiding the injury.

"I See supra text accompanying notes 108-13 & 119-21.
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the form of a higher price than the true worth of the business and the cor-
porate buyer would get a fresh start without liability, just as if it were
introducing a new product." This would undermine the policy of deterrence
by facilitating the avoidance of liability. To the extent this is the reason
for the product-line rule, a different rule of successor liability, which would
not discourage acquisitions, should be adopted."7 This rule would provide
for successor liability subject to a bona fide purchaser exception, limiting
successor liability to acquisitions in which the successor knew or should
have known of liability problems." Liability would be limited to injuries
caused by the defects that were known or should have been known. This
approach would require less of a departure from the causation rationale
than other successor liability rules because although the successor did not
cause the defect, by participating in the transaction it knowingly or
negligently contributed causally to the plaintiffs inability to recover from
the predecessor. Thus, this rule would tie liability to some wrongful con-
duct of the successor and would deter this conduct. This rule of successor
liability subject to a bona fide purchaser exception is supported by the
policies of strict liability, including the causation and deterrence rationales,
as well as by the policies underlying the traditional rule of nonliability."9

Liability Under a Duty to Warn Rule

A number of courts have stated in dictum that under certain conditions
a successor would be held liable for injuries caused by the predecessor's
products when the successor failed to warn owners of those products of
known defects, and those defects caused the injuries."'0 These courts have
indicated that they would follow the traditional tort law approach to
nonfeasance liability, imposing liability for a failure to act only if there is
a duty to act.6 ' Also, no duty of a successor to warn owners of the
predecessor's products would exist solely because of the successor's
knowledge of a defect and of the location of the product. These courts have
suggested that more of a relationship between the successor and the pro-
duct's owner is required before the successor would have a duty to warn,

' See supra note 23.
's See supra notes 59-66 and accompanying text.
ISO For more detail on the proposed rule, see supra note 69.

See supra text accompanying notes 69-70.
' E.g., Leannais v. Cincinnati, Inc., 565 F.2d 437 (7th Cir. 1977); Shane v. Hobam, Inc.,

332 F. Supp. 526 (E.D. Pa. 1971); Wilson v. Fare Well Corp., 140 N.J. Super. 476, 356 A.2d
458 (1976).

"I1 There is usually only a duty to act where the defendant has a special relation to the
plaintiff of "actual or potential economic advantage to the defendant:' W. PROSSER, HAND-
BOOK OF THE LAw OF TORTS 339 (4th ed. 1971). This relation must be such that the defendant
"has begun to affect the interests of the plaintiff adversely, as distinguished from merely
failing to confer a benefit upon him." Id. at 340.
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such as service of the product or at least coverage of the product under
a service contract. 162

The imposition of a duty to warn on the successor is an alternative ap-
proach to successor liability that is consistent with the causation rationale.
The successor's failure to warn would contribute causally to a plaintiffs
injury in that the injury probably would not have occurred had a warning
been given. Unlike many of the broader rules of successor liability discussed
above, liability under the duty to warn rule, is based on something within
the control of the successor.163 If it knows of a defect or the likelihood of
a defect, does not warn of the defect, and is then held liable, the successor
is not held liable for the independent acts of others, but for failure to make
its own conduct conform to a legal standard. A stricter duty to warn rule
than that suggested above'64 would still have this advantage over the
product-line rule or an expanded continuity rule, even if it extended beyond
the traditional limitation on nonfeasance liability."5

A strict duty to warn rule is also supported by the deterrence rationale.
A successor that knows of a defect or the likelihood of a defect is the party
most likely to be able to reduce the costs of accidents cost effectively by
warning the product owners. Thus, successor liability for failure to warn
will contribute to the goal of the deterrence rationale."6 Expansion of suc-
cessor liability through a strict duty to warn rule is therefore desirable
because it is supported by the causation and deterrence rationales, as well
as by the cost-spreading rationale.67

CONCLUSION

Recent cases indicate that courts are expanding the scope of liability of
successor corporations for defective products manufactured by corporate

162 E.g., Travis v. Harris Corp., 565 F.2d 443,449 (7th Cir. 1977). But cf. Pelc v. Bendix Mach.
Tool Corp. 111 Mich. App. 343, 358, 314 N.W.2d 614, 621 (1981) (duty to warn if successor
is given some control of product or if successor becomes aware of a defect).

16 Under the expanded mere continuation and de facto merger exceptions, and the product-
line rule, successor liability is based on the predecessor's actions in producing a defective
product, something not within the control of the successor. See supra notes 126 & 130 and
accompanying text.

' See supra text accompanying notes 160-62.
165 See supra note 161 and accompanying text. A stricter duty to warn rule would impose

a duty to warn on a successor simply on the basis of knowledge of a defect or the likelihood
of a defect in the predecessor's products, without requiring any special relationship between
the successor and the owner of the product. The successor would be required to use all
reasonable methods to locate the product owners and communicate the warning to them.

16 See supra notes 86-88 and accompanying text.
167 This rule probably would compensate fewer plaintiffs than expanded mere continua-

tion and de facto merger exceptions, the product-line rule, or the enterprise continuity
representation rule, because there would be many situations where the successor would not
have a duty to warn because it would not know of any defects or likely defects. This rule
therefore serves the cost-spreading function less effectively, because it balances the cost-
spreading rationale against the causation and deterrence rationales.
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predecessors. This trend is exemplified by the fact that courts are finding
liability in new factual situations by using approaches that go beyond the
original exceptions to the traditional rule of nonliability. In expanding the
scope of successor liability, however, no court has considered the policies
underlying the traditional rule to ascertain their ultimate effect on the ap-
plication of this rule to strict liability claims. Three policies, based on con-
tract law, tort law, and economically desirable commercial transactions,
all support a successor's nonliability in products liability claims.

Four rationales which support strict products liability combine to allow
findings of successor liability under the original exceptions to the tradi-
tional rule. Two rationales crucial to strict liability, causation and deter-
rence, however, support expanded versions of successor liability only in
two instances: when there exists a strict duty to warn and when successors
have actual or constructive notice of defects in a predecessor's products
at the time of the acquisition. Also, policies underlying the traditional rule
tend to support liability in the latter situation, which is analogous to a bona
fide purchaser doctrine. Consequently, courts that desire to expand the
liability of successor corporations should first give appropriate considera-
tion to policies underlying the traditional rule and to strict products liability
rationales.

GEORGE L. LENARD
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