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II. LEGAL RESPONSES TO UNcoNscIous DISPARATE
TREATMENT

Before proceeding to the analysis of whether liability for unconscious or
"accidental" disparate treatment would produce a socially optimal result,-it is
important to consider the preliminary issue of whether, and how, existing laws
governing workplace discrimination currently address the phenomenon of
unconscious disparate treatment.

A. Does Current Law Cover Unconscious Disparate
Treatment?

Does Title VII already provide a cause of action for the type of unconscious
disparate treatment described above? Some scholars have suggested that there is
nothing in the letter of Title VII that rules out imposing liability for this type of
conduct. 9 As already noted, the statutory language forbidding discrimination
"because of' protected traits is arguably ambiguous enough to encompass both
deliberate and inadvertent forms of causation," and the doctrinal requirement that

'the employer harbor "intent" to discriminate could be construed as capacious
enough.to cover actions inadvertently triggered by protected traits."' Nonetheless,
there is considerable ambiguity in the case law surrounding the scope of the "intent"
requirement for claims alleging disparate treatment. There thus remains some
doctrinal uncertainty as to whether "intentional" discrimination encompasses
unconscious as well as conscious "motives" for action.4 2

The most suggestive evidence that Title VII doctrine has evolved towards formally
excluding recovery for inadvertent disparate treatment comes from the operation of
the McDonnell Douglas evidentiary formula in individual disparate treatment
claims.4 3 Under McDonnell Douglas, a plaintiff can create a presumption of

39. See, e.g., Brodin, supra note 9, at 987-97; Deborah C. Malamud, The Last Minuet:
Disparate TreatmentAfter I-cks, 93 MIcH. L. Rav. 2229,2237 (1995); McGinley, supra note
1, at 1463-73; Strauss, supra note 1, at 937-39; D. Don Welch, Removing Discriminatory
Barriers: BasingDisparate TreatmentAna4'Ms on Motive Rather Than Intent, 60 S. CAL. L. REV.
733,734-36 (1987).

40. The statute itself also provides remedies for "intent" to discriminate, see Civil Rights Act
of 1964 § 706(g), 42 U.S.C. § 2000e-5(g) (1994), although it does not define that term.

41. See supra text accompanying note 22 for a discussion of David Strauss's work.
42. Linda Krieger argues that courts have effectively narrowed the scope of the "intent"

requirement under Title VIL both in doctrine and practice, to cover only deliberate acts of
discrimination. Krieger 11, supra note 1, at 1 164 (arguing that the bulk of unconscious disparate
treatment in the workplace goes unremedied because courts have routinely "constructed" and
applied antidiscrimination statutes in a manner that, although "sufficient to address the deliberate
discrimination prevalent in an earlier age, is inadequate to address the subtle, often unconscious
forms of bias that Title VII was also intended to remedy') (footnote omitted); see also Chamallas,
supra note 1, at 467 (implying that existing law encompasses only deliberate and not unconscious
disparate treatment).

43. McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).
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discriminatory motive by establishing certain facts.44 The employer is then required
to come forward with a nondiscriminatory reason for the action taken .4 The trier of
fact must then decide whether the reason given was the "true" reason for the
employer's decision, or whether that reason is "pretext"-that is, not the "real"
reason for the decision.4" Alternatively, in so-called "mixed motive" cases, the trier
must decide whether, even if there is evidence that the employer relied on both trait-
based and non-trait-based reasons for the decision, the outcome would have been
the same in the absence of discriminatory intent. If the same decision would have
been forthcoming, the plaintiff is not entitled to compensatory or equitable relief.47

The McDonnell Douglas formulation is clearly geared to a narrow view of
discriminatory intent: its operation depends on a defendant's possessing a conscious
or deliberate state of mind. McDonnell Douglas demands that the defendant supply
reasons or "motives" for a decision or action taken in the employment setting. The
requirement that the actor actually articulate his reasons for action assumes that the
actor is fully aware of why he acted. The idea of pretext-in which an actor tries to
cover up his "true" reasons by supplying false ones-presupposes that the actor's
reasons are transparent to him: he can and does in fact know through introspection
what his reasons really are. If the plaintiff is charged with showing that the
explanation the defendant provides is "false," this suggests that the defendant did
not have the stated reason(s) in mind when he acted, but rather some "invidious"
reason (e.g., race or sex). In effect, the final step in McDonnell Douglas turns on
questions of sincerity and credibility: Is the defendant lying about his own motives
for action, or is he not?48

44. These are: that the employee was qualified for a position or benefit; that he was denied it;
andthatthe position remained open orwas filled by a person from another group. See id. at 802.

45. See id.
46. See id at 804. Once the finding of pretext is made, the trier of fact is permitted-but after

the Supreme Court's decision in St Mary's Honor Center v. Hicks, 590 U.S. 502 (1993), is not
required-to infer from the evidence that the employer acted with discriminatory intent See
Malamud, supra note 39, at 2234 (discussing the Hicks opinion).

47. See, e.g., Price Waterhouse v. Green, 490 U.S. 228,258 (1998). Prior to the Civil Rights
Act of 1991, Title VII was ambiguous on the placement of burdens of production and proof for
the elements of a dual or mixed motive case. The courts had construed the statute to require the
defendant to bear the burden of showing that discriminatory factors made no difference to any
employment-related decision, and such a showing negated liability. See id. at 248. The statute was
amended in 1991 expressly to permit a finding of liability (and possibly an award of attorney's
fees) ifthe plaintiff shows that discrimination was a "motivating factor" in the decision. See Civil
Rights Act of 1964 § 703(m), 42 U.S.C. § 2000e-2(m) (1994), amended by Civil Rights Act of
1991, Pub. L. No. 102-166, § 107(a). No remedy is forthcoming, however, if the employer proves
that the "same action" would have been taken even absent the discriminatory motive. See Civil
Rights Act of 1964 § 706(g), 42 U.S.C. § 2000e-5(g) (1994), amended by Civil Rights Act of
1991, Pub. L. No. 102-166, § 107(b).

48. The faet-finder (which can be judge or jury under current law) is not required to find that
there was discrimination even if it determines that the proffered reason was pretext, since the
defendant may have had other nondiscriminatory reasons for an action. See St Mary's Honor Ctr.,
509 U.S. at 509-11. But the point is that McDonnell Douglas assumes that the question of
discrimination tums only on reasons or motives of which the actor is aware, and on none of which
he is unaware.
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The McDonnell Douglas framework seems all wrong for the task of getting at
hidden cognitive processes. The requirement that defendants give reasons and the
very idea of pretext itself are predicated on the assumption that persons are fully
cognizant of the motives for their actions. 9 Moreover, the idea of a "pretext" is
cartoonish: the decisionmaker has a single motive, which is either suspect or not. He
gives a reason, and he is either lying or not. The introduction of the possibility of
unconscious motivation shows the inadequacy of this framework. To the extent that
the factors that influence human decisionmaking can be identified as "reasons" or
"motives,""0 the reality of human decisionmaking is that multiple "reasons" underlie
every decision in which unconscious processes are at work, and those "reasons" can
take forms that are quite obscure to the actor. The crude polarity between the
conscious and unconscious fails to capture the complex gradation of individuals'
awareness of the antecedents of their decisions, which can represent a tangle of
factors that are half-conscious and partly understood.51 Supervisors may forget, or
be oblivious to, many of the reasons they acted in the first place. Or they may simply
be influenced by cognitive mechanisms of which they are unaware.

Because information about race can operate to distort the application of otherwise
"neutral" criteria, the concept of"pretext"--which goes to what the employer thinks
he is doing-is conceptually irrelevant to whether unconscious bias is at work. 2 The
supervisor may have a perfectly sincere and valid reason in mind for a decision, and
yet still be acting "because of' race. In the typical case in which unconscious bias
infects the process, race is rarely a "sole cause," but rather operates to distort or
"skew" the application of other legitimate factors (or neutral "reasons") that go into
workplace evaluations. For example, the race of the employee may cause the
employer to place more weight on one otherwise legitimate aspect of the employee's
performance, and less weight on another aspect, than if the employee were of a

49. See, for example, Krieger II, supra note 1, at 1164-66, for a critique of the assumptions
of"transparency" and rationality of motives that underlie the pretext and mixed motive models in
antidiscrimination law, David N. Rosen & Jonathan M. Freiman, Remodeling McDonnell
Douglas: Fisher v. Vassar College and the Structure of Employment Discrimination Law, 17
Qumi n'AcL. Rnv. 725, 761-63 (1998) (complaining that the McDonnellDouglas formulation
ignores the fat that "in many cases it is neither useful nor possible to distinguish among employers
who rely on prohibited stereotypes based on the level of their conscious awareness of having done
so").

50. For discussions of the use of the concept of "motive" in antidiscrimination law and
jurisprudence, see, for example, Susan Bisom-Rapp, OfMotives andMaleness: A Critical View
ofMixedMotive Doctrine in Title Vl Sex Dicrnination Cases, 1995 UTAHL. REV. 1029,1030-
34 (exploring how the mixed motive doctrine fails to capture the social reality of working women);
Brodin, supra note 9, at 987-97 (arguing that a restrictive definition of intent is not consistent with
the legal system's approach and does not facilitate Title VII policy); Paul J. Gudel, Beyond
Causation: The Interpretation of Action and the Mixed Motives Problem in Employment
Discrimination Law, 70 TEX L. REV. 17,71-82 (1991) (analyzing the mixed motive concept in
law and arguing thatthePrice Waterhouse approach is fundamentally flawed); Welch, supra note
39, at 736-40 (arguing that motive rather than intent should be controlling in Title VII cases).

51. See generally Wegner & Bargh, supra note 16.
52. Itmay not be irrelevant as a matter of evidence, however. See infra text accompanying note

225.
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different race. The exaggerations or deviations can only be measured against the
decisionmaker's responses under hypothetical "baseline" or counterfactual
conditions-the conditions that would obtain if the employee were of a different race
or if the cognitive biases were absent.

The description of unconscious bias as "skewing" the application of a valid set of
decisionmaking criteria suggests that most decisionmaking in the employment
setting arguably fits better into the "mixed motive" than the "pretext" category of
discrimination claims. When unconscious biases are at work, it can be said both that
the decisionmaker possesses a "valid" reason for action and also that the protected
trait was a "motivating factor" in the decision. But the notion of mixed motives, as
it has been articulated in cases and commentary, is not a very good fit either: people
engaged in evaluating others in the workplace do not generally possess distinct
reasons or motives that run along parallel lines and simultaneously "cause" a
decision or contribute to the cause. The schematic "two-track" image created by
mixed motive analysis fails to capture the operation of unconscious bias in social
judgment. It is closer to psychological reality to say that employers or their agents
apply a set of neutral and often reasonable criteria, but apply them imperfectly,
erratically, inconsistently, or, at times, just plain differently to employees from
protected categories. 53

The foregoing discussion shows that current doctrine is formally at odds with
liability for unconscious forms of disparate treatment. But what about actual cases?
Does McDonnell Douglas or the current treatment of mixed motive cases stand as
an important practical obstacle to the bringing and winning of claims arising from
unconscious disparate treatment? Are there other important impediments to the
prosecution of unconscious disparate treatment claims under current law?54

53. Indeed, this redescription upsets a number of core assumptions about the psychology of
discrimination that underlie current doctrine in general, and the McDonnell Douglas paradigm in
particular. As Linda Krieger points out, not only are motives assumed to be transparent, but
decisionmakers are assumed to be consistent in their biased behavior, because discrimination is
believed to spring from stable tastes or ex ante preferences, rather than from mental schemas with
complex, variable, and context-dependent applications. Krieger , supra note 1, at 1310 (criticizing
as fundamentally at odds with the psychology of unconscious bias the "same actor" doctrine,
which holds that "if the same person who hired an employee makes the decision to fire him, a
strong inference or presumption of non-discrimination arises").

In a similar vein, it is important to recognize that the "irrational" cognitive generalizations that
represent a response to protected traits such as race and sex are not sharply distinct from other
mental schemas, but lie on a continuum with other decisionmaking processes. Generalizations
based on employee characteristics other than those specifically covered by antidiscrimination laws
may trigger deviations from rationality or consistency in some circumstances. Thus, the fact that
a supervisor's decisionmaking practices do not perfectly correspond to the "reasons" given for
action, or are not otherwise explicable on the basis of some employment-related goal, does not
necessarily mean that the supervisor is acting on the basis of a protected trait See infra text
accompanying notes 136-40 (discussing the possibility that employment decisions often deviate
from rationality in ways unrelated to protected traits).

54. Krieger also claims that, apart from the effects of the application of the McDonnell
Douglas framework, there are other important impediments to the prosecution of unconscious
discrimination claims. She argues that courts are hostile generally to unconscious discrimination
claims because they assume that the "intent" requirement entails the need for deliberate or
conscious animus. See Krieger II, supra note 1, at 1161-73. According to Krieger, "the entire
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Although McDonnell Douglas may make it somewhat harder for victims of
unconscious bias to win their cases, there is no reason to think that McDonnell
Douglas serves to shut out all claims that are grounded in subliminal bias. That is
because, as a practical matter, there inevitably will be some degree of overlap in the
evidence that tends to prove "pretext" and the evidence that tends to prove
unconscious bias. That evidence will often take the form of inconsistencies or
disparities in treatment of similarly situated members of different groups. When
those disparities are unexplained or poorly explained, some fact-finders will infer
"deliberate" discrimination. The overlap in proof may cause some fact-finders to
find pretext (erroneously, to be sure) when, in fact, the defendant's conduct was
driven by inadvertency. It may be, however, that the types of stark disparities that
deliberate animus can generate will prove quite rare when motives are
unconscious." The quality and quantity of comparative evidence for "pretext" that
is generally available when unconscious bias operates may make for weaker cases
and fewer holdings in favor of plaintiffs.

This account assumes that the fact-finder will take the requirement that it find
"pretext" seriously. If it does not-if the fact-finder is impressed by unexplained
disparities in treatment with little attention to the form of the motive-then the result
will be that liability will sometimes attach for unconscious disparate treatment. On
the other hand, if pretext is taken seriously, McDonnell Douglas might impede

normative structure of Title VII's injunction 'not to discriminate,' rests on the assumption that
decisionmakers possess 'transparency of mind'-that they are aware of the reasons why they are
about to make, or have made, a particular employment decision." Id. at 1185. For Krieger, the most
telling evidence for the general acceptance of the "assumption of decisionmaker self-awareness"
is the'moment of decision" language from Justice Brennan's Price Waterhouse plurality opinion.
Id. (citing Price Waterhouse v. Green, 490 U.S. 228,250 (1988)). Justice Brennan states:

In saying that gender played a motivating part in an employment decision, we
mean that, if we asked the employer at the moment of the decision what its reasons
were and if we received a truthful response, one of those reasons would be that the
applicant or employee was a woman.

Pice Waterhouse, 490 U.S. at 250. As Krieger points out, this language only makes sense on the
assumption that "employment decisionmakers have ready access to the workings of their own
inferential process." Krieger II supra note 1, at 1185. But see Rosen & Freiman, supra note 49,
at 765-67 (suggesting an alternative construction of Brennan's remarks that is more consistent
with coverage of unconscious stereotyping).

Apart from her reliance on Justice Brennan's remarks in Price Waterhouse, however, Krieger's
evidence for ajudicially imposed "conscious intent" requirement is remarkably thin. Discussions
in cases and commentary on the requirement of showing "intent" appear to have in mind the
distinction between disparate treatment claims (which turn on state of mind) and claims of
disparate impact (which do not). See discussion supra note 6 (on disparate impact); see also
General Bldg. Contractors Ass'n v. Pennsylvania, 458 U.S. 375,388-91 (1981) (holding that §
1981, in requiring proof of "intent," does not contemplate disparate impact claims). Thus, the
argument against an "intent" requirement is often an argument in favor of expanding on liability
for practices with a disparate impact. See, e.g., McGinley, supra note 1, at 1463-73 (stating that
the "intent" requirement is an impossible burden for plaintiffs to meet and advocating the adoption
of a negligence standard); Strauss, supra note 29, at 1644-46, 1654-56 (criticizing the intent
standard and suggesting that it be replaced with a system where employers are fined if they do not
hire minority workers in proportion to their representation in the population as a whole).

55. See infra text accompanying note 135.
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plaintiffs' recovery in some cases in which unconscious bias is operating by shifting
the focus away from objective evidence towards an evaluation of the sincerity or
credibility of the defendant. If fact-finders take the concept of pretext seriously, they
may be willing to overlook significant disparities in treatment or erratic employer
behavior if convinced of a supervisor's sincerity in denying that "race was the
reason."56 How much of an obstacle McDonnell Douglas poses in individual cases
is thus an empirical question that depends on how the McDonnell Douglas
framework actually plays out on the facts of each case. 7

The doctrines and practices that have evolved in cases said to involve "mixed
motives" are, if anything, even less hospitable to establishing liability based on
unconscious forms of bias than the conventions surrounding pretext cases. The
"mixed motive" paradigm usually comes into play when there is some evidence
supporting a permissible justification for the action taken against an employee.
Courts then permit the case to go forward only if the plaintiff can supply some form
of "direct" or "anecdotal" evidence that the employer may have acted for
discriminatory reasons as well as legitimate ones. This demand would often rule out
a mixed motive analysis for cases stemming from unconscious bias, because the kind
of evidence that is generally available when motives are unconscious-bare,
unexplained disparities in group treatment-would not ordinarily satisfy the courts'
threshold standard. The types of anecdotal or direct evidence that courts customarily
demand in these circumstances would be available almost exclusively where the
discrimination is self-conscious or deliberate."'

56. Linda Krieger provides a neat illustration ofhowMcDonnellDouglas might make it harder
to prove unconscious discrimination in the face of evidence of disparate outcomes by making a
case turn on the credibility ofthe defendant's account of why he acted. An ethnic minority worker
is disciplined and fired. He sues for discrimination. Krieger constructs the following hypothetical
sequence: The supervisor denies discrimination and points to the employee's specific
transgressions. Evidence is introduced concerning the treatment of other workers in the plant, and
there is "a subtle, yet discernible pattern of differential treatment emerging from the time records
and personnel files obtained in discovery." Kreiger I, supra note 1, at 1162-63. Krieger contends
that, despite these demonstrable overall disparities in treatment, the defendant prevails because the
trier offact is unconvinced that the differential treatment was consciously imposed because of the
worker's ethnicity. Despite the plaintiff's efforts to prove otherwise, the fact-finder simply refuses
to believe that "the plant manager was a racist and a liar."Id. at 1163. Since pretext has not been
proved, the fact-finder finds no discrimination. See id.

57. Moreover, McDonnell Douglas is only an important factor in individual disparate
treatment claims. Group claims-whether class actions or pattern and practice claims-do not
stand or fall on "pretext," and McDonnellDouglas plays little part in the order of proof of these
cases. See 1 LmEmAANN& GRossMAN,supra note 20, at 44-47; Maurice R. Munroe, The EEOC:
Pattern and Practice Imperfect, 13 YALE L. & PoL'Y REv. 219, 247 (1995). In the end, group
cases often turn on the cogency of the statistical proof offered by the parties, and the plausibility
of the alternative theories for rationalizing numerical patterns. Because bias that operates
unconsciously can sometimes-ifnot always-generate statistical evidence similar to that available
for discrimination that is practiced "on purpose," it might be possible for some victims of
unconscious discrimination to prevail in pattern or practice claims alleging disparate treatment. See
infra text accompanying note 125 (discussing proof).

58. The circuits are split on the issue of what evidentiary standard should apply to mixed or
dual motive cases. Some circuits have adopted a strict "direct evidence" requirement. This is
generally construed to require direct proof, without inference, that the agent who made the decision
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In sum, although there are no absolute statutory impediments to plaintiffs'
recovery for unconscious forms of bias under current law, current doctrine and
practice are stacked against recovery in many cases. This suggests that, as things
now stand, employees victimized by unconscious forms of bias will only
occasionally succeed under Title VII. This suggests as well that addressing
unconscious disparate treatment more comprehensively might well require a
significant extension or overhaul of the current legal regime. Specifically, either
Title VII would have to be revised expressly to recognize unconscious disparate
treatment claims, or doctrine and evidentiary practice would have to be reformed to
permit the more effective prosecution of such claims.

B. Liability for Unconscious Disparate Treatment: Strict
Liability or Negligence?

This Article has introduced the idea that the effects of unconscious bias can be
viewed as a form of workplace accident. The proposal under consideration could be
viewed as one to reform the existing liability regime for employment discrimination
to more consistently assign the costs of these accidents to the employer. This
proposal can be systematically assessed by looking to the three principal goals of a
liability system for accidental harms: deterrence, compensation, and insurance. As
a first step in investigating whether the proposed reform would further these
objectives, this Section will discuss some preliminary considerations relevant to the
optimal design of a liability rule to deal with unconscious bias-specifically the
choice between strict liability and negligence regimes.

In the discrimination context, the elements going to liability-duty, breach of duty,
and causation-are established by statute. Under the federal antidiscrimination
statute, Title VII, for example, the employer owes a duty to the employee to refrain
from taking any adverse action "because of' race or some other protected
characteristic. The duty as well as the causal relationship are defined as a function
of the actor's reasons or motives. The employer is permitted to "injure" or "harm" '59

harbored discriminatory animus. See, e.g., EEOC v. Wiltel, Inc., 81 F.3d 1508,1515 (10th Cir.
1996); Langley v. Jackson State Univ., 14 F.3d 1070, 1075 (5th Cir. 1994); Jackson v. Harvard
Univ., 900 F.2d 464,467 (1st Cir. 1990). Several other circuits allow the use of "circumstantial
evidence," but still require that the evidence tend to prove discriminatory animus on the part of the
person involved in the contested employment decision. See, e.g., EEOC v. Pape Lift, Inc., 115
F.3d 676, 684 (9th Cir. 1997); Fields v. New York Office of Mental Retardation & Dev.
Disabilities, 115 F.3d 116,122 (2d Cir. 1997); Hook v. Ernst & Young, 28 F.3d 366,373-74 (3d
Cir. 1994). Several circuits have stated outright that "statistical evidence by nature does not merit
a mixed motive charge." Fuller v. Phipps, 67 F.3d 1137, 1143 (4th Cir. 1995) (citing Ostrowski
v. Atlantic Mut Ins. Co., 968 F.2d 171,182 (2d Cir. 1992)); Griffiths v. CIGNA Corp., 988 F.2d
457,470 (3d Cir. 1993) (quoting Ostrowski, 968 F.2d at 182); see also Ostrowski, 968 F.2d at
182 ("[Plurely statistical evidence would not warrant such a charge .... "). See generally I
LINDEMANN & GROSSMAN, supra note 20, at 40-44.

59. See supra Part I.E (discussing adverse decisions in the workplace as generically
"harmful"). An unfavorable action against an employee operates as a setback to the employee's
interests, decreasing his "total utility" and making him worse off. However, not all "injurious"
adverse actions inflicted by employers against employees are tortious or "actionable" harms under
the employment discrimination laws. In this respect, discrimination differs somewhat in form from
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the employee by taking adverse action against him (for example, by failing to hire,
profinote, or retain him, or by inflicting detrimental treatment of any kind) for other
reasons or no reason at all, but not for reasons linked to protected characteristics."
Acting "because of' those factors gives rise to a breach of duty, and liability. The
statute also prescribes remedies for the breach of the duty not to discriminate. Under
Title VII, individual plaintiffs are entitled to back pay, equitable reinstatement, and
in some cases front pay, compensation for emotional harms, and punitive damages.
Group of claimants, or the EEOC in pattern and practice cases, can sometimes
obtain more complex equitable remedies.6

Existing antidiscrimination laws effectively erect a strict liability regime:
employers or their agents are liable for detrimental actions triggered by improper
motives regardless of whether they exercise "due care."62 Retaining the Title VII
paradigm for unconscious disparate treatment amounts to imposing a type of strict
liability for adverse actions against employees due to unconscious bias. Such a rule
would take no account of the relative costs (to the enterprise) or benefits (to the
enterprise and victim) of eliminating unconscious race-based bias in
decisionmaking. Rather, the rule would be directed at fully charging the costs of the
harms of discriminatory practices to the enterprise by forcing it to bear all costs of.
discrimination regardless of whether eliminating the harm is cost effective or
whether the harms could in practice be eliminated.

The preceding discussion suggests that the first question to ask is whether strict
liability is superior to negligence for unconscious disparate treatment claims.63 If a
negligence standard were adopted, courts would be faced with three tasks: fixing the
standard of care, deciding whether the defendant has met that standard, and
determining causation-that is, determining whether the adverse action against the

othertypes ofworkplace harms for which employers may be strictly liable, in that the employer's
causal responsibility for the injury, without more, establishes liability. See infra text accompanying
notes 67-70 (discussing the practical implications of this difference).

60. This statement is an oversimplification because common law and state law "just cause"
rules create other exceptions. See, e.g., 3. Hoult Verkerke, An Empirical Perspective on Indefinite
Term Employment Contracts: Resolving the Just Cause Debate, 1995 Wis. L. REV. 837. It also
overstates the purity of strict liability in practice, since many strict liability regimes, such as
products liability, effectively smuggle in elements of due care. See infra note 75.

61. See Civil Rights Act of 1964 § 706(g), 42 U.S.C. § 2000e-5(g) (1994) (remedies); 42
U.S.C. § 1981a(b) (1994) (punitive damages); id. § 1981a(bX3) (1994) (compensation for
emotional distress and mental anguish).

62. Fora discussion of negligence and strict liability, see WILLIAMM LANDEs &RICHARDA-
POSNER, ThE ECONOMC STRucTus OF ToRT LAw 85-122 (1987); RicHARD A. PosNunz,
ECONOMICANALYSIS OFLAw 163-80 (4th ed. 1992); SHAvELL, supra note 36, at 73-85. A rule
of strict vicarious or enterprise liability applies to cases of ordinary disparate treatment. A different
and more complex rule applies to sexual harassment claims, which are outside the scope of this
Article. For a discussion of enterprise liability in the unconscious discrimination context, see infra
Part ILC.4.

63. The concept of "negligent discrimination" is not unknown in legal scholarship, although
the analyses so far have not made use of concepts of accidents law. See, e.g., Brest, supra note 1;
Oppenheimer, supra note 1; Strauss, supra note 1; Allen, supra note 1.
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employee was taken "because of' a protected characteristic. 4 One important
advantage of the strict liability rule is that it dispenses with the first two of these.6

Since the first two inquiries are likely to be quite complex, cumbersome, and error-
prone, the reduction from three to one will almost certainly result in a reduction in
litigation and process costs and perhaps an increase in accuracy as well. One equally
intensive and vexing factual inquiry remains, however: the mental element of
causation. Did the employer base his decision on an impermissible factor-such as
race or sex-or a permissible one?

The question of cause is harder to sort out in discrimination cases than in many
other cases of liability arising from workplace harms. The important distinction here
is between cases in which liability is effectively coextensive with causation by the
agent (e.g., the employer), and cases in which liability requires establishing
causation by the employer of a certain type. In the first type of case, establishing
"internal" causation (i.e., causation internal to the workplace) establishes liability.
Those are the cases in which strict liability almost always creates a huge advantage
in simplicity and ease of adjudication. In the second type of case, it is not enough to
establish that the employer was the agent of the injury, because the employer can
bring about the same adverse result either innocently or tortiously; rather, it is
necessary to distinguish between different types of internal causation. The advantage
of strict liability is dissipated by the need to engage in the additional causal inquiry
to distinguish between actionable internal causation and other kinds. For
discrimination, this exercise is especially difficult because the distinction is
grounded in a mental element. The fact-finder must determine whether the adverse
action was taken "because of' a protected trait or not. That determination is
unusually difficult in the case of unconscious disparate treatment.

As suggested, in most cases in which strict liability turns on the clean distinction
between internal and external causation, it is often quite easy to show that the
employer is responsible for the injury. There is no serious contention respecting the
critical element of causation when a worker's arm is cut off by industrial
machinery." Establishing that the event happened on the job is enough to ground

64. This discussion neglects another element that is arguably relevant to deciding whether
unconscious discrimination should be subject to a negligence rule: whether the harm inflicted by
unconscious bias in the workplace is "reasonably foreseeable." See, e.g., Stephen R. Perry,
Libertarianism, Entitlement and Responsibility, 26 PHIL. & PUB. Ax. 351, 356-57 (1997)
(discussing the importance of the concept of foreseeability in assigning responsibility within
liability schemes). As already suggested, and as discussed infra PartL.C.2, unconscious disparate
treatment is so elusive and difficult to demonstrate in the "real world" (as opposed to in a highly
controlled laboratory setting) that there remains a serious question whether there is any
unconscious disparate treatment in the workplace, let alone how much. It is thus unclear whether
unconscious discrimination can be said to be "reasonably foreseeable" in any accepted sense of that
term.

65. See POSNER, supra note 62, at 175-76. This is an oversimplification, because actual strict
liability regimes often limit the scope of recovery to cases in which the injury was caused by a
"defective" product-a limitation that effectively incorporates a categorical standard of care. But
that limitation is not a necessary feature of any strict liability rule. See supra note 60.

66. Thus, most workplace risks that would expose employers to liability through workmen's
compensation programs, or otherwise, are easy to monitor because there is, for all practical
purposes, absolute liability for those risks: Ifthe accident happened in the workplace-for example,
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liability. But sometimes the external/internal causation distinction is quite difficult
to make: the toxic torts cases are an example.67 In such cases, liability depends on
whether some toxic agent or condition to which the worker was exposed on the job,
as opposed to some influence outside the workplace, is causally responsible for the
injury. Making the distinction between external and internal cause is difficult in
many toxic torts cases because factoring out the influence of external or background
risk for many diseases, such as cancer, is not at all straightforward."

The inquiry for workplace discrimination is more complicated still. As with toxic
torts, there is always a serious possibility that an alternative, and nonactionable, set
of influences is responsible for the adverse event. But for discrimination, all
alternative causes, whether innocent or not, are internal to the workplace. There is
never any question that the employer caused the "injury" in the sense of being
responsible for the adverse event because only the employer can fire or discipline
an employee. But because of the way in which the employer's duty is defined under
the antidiscrimination laws, liability must implicate yet another "layer" of causation:
the plaintiff must show that the employer's action is causally linked to the
employee's race or sex Cases alleging unconscious discrimination in the workplace
thus bear an important resemblance to toxic torts claims in that causation is always
a central issue. There is always the possibility that an alternative and nonactionable
set of influences is responsible for the adverse event. But, unlike with toxic torts, the
causal question is not whether the employer caused the adverse event, as opposed
to some outside influence. Rather, it is what factor within the workplace-the
consideration of race or something else (e.g., incompetence, lack of available work,
personality conflict)-influenced the decision and produced the adverse event.69

a -worker mangles his arm in a machine-it is presumed to be the 'Taulf' of the enterprise,
regardless of the nature of the factors that contributed to it (e.g., worker carelessness). In effect,
all causes internal to the workplace are actionable, whereas those which are not lie outside. In most
cases, this makes causation easy to determine by simple observation. Likewise, it is easy for
employers to monitor potential sources of risk for the actionable events.

67. See, e.g., MCHAEL D. GREEN, BENDETIn AND BIRTH DEFEmrs: Tim CHALLENGES OF
MAss Toxic SUBSTANCES LmGATION 26 (1996); W. KiP Viscusi, EMPLOYTHAzARDS: AN
INVESTIGATION OF MARKET PERFORMANCE 264-70 (1979); Richard . Pierce, Causation in
Government Regulation and Toxic Torts, 76 WAsH. U. L.Q. 1307 (1998); Glen 0. Robinson,
Multiple Causation in TortLaw: Reflections on the DES Cases, 68 VA. L. Rnv. 713, 721 (1982);
David Rosenberg, The Causal Connection in Mass Exposure Cases: A "Public Law" Vision of
the Tort System, 97 HARv. L. REv. 849, 855-59 (1984); Wendy F. Wagner, ChoosingIgnorance
in the Manufacture of Toxic Products, 82 CORNELL L. REv. 773, 776 (1997).

68. For example, a plaintiff seeking recovery for an occupational disease must address whether
exposure to a chemical at work caused his stomach cancer, or whether he would have gotten
cancer even if he had not been exposed in the workplace. That question must be answered by
recourse to epidemiology, statistical data, and numerical analyses. For a discussion of the
difficulties of sorting out issues of causation in toxic torts cases, see references cited supra note 67.

69. Even in cases of workplace injury in which causation is difficult to sort out-such as the
development of an occupational disease that may be due to toxic chemical exposure on the job-it
is relatively easier for the employer to monitor workplace exposure to the risk once the offending
agent has been identified. Not only do the innocent potential causes (for example, the background
sources of disease risk) remain fairly fixed and outside the employer's control, but it is easy to
verify, monitor, and control suspected sources of exposure to the potentially offending substance
within the workplace. Thus, even if reducing that exposure might be technically difficult and
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In sum, causation is always a central issue in discrimination cases, regardless of
the liability rule. Because causation for unconscious disparate treatment claims is
quite difficult to determine," the "claims costs," or administrative costs of
administering a strict liability rule for unconscious disparate treatment actions will
always be substantial."' Nevertheless, eliminating the need to make fact-intensive
determinations surrounding the standard of care is one highly desirable result of
choosing a strict liability rule and argues in favor of that rule in the absence of
countervailing considerations. One such consideration is that a strict liability rule
might generate a greater volume of claims-and more successful claims7 2-than a
negligence standard. Although it would appear that this increased traffic could well
outweigh any savings to the system from eliminating the due care inquiry in
unconscious bias cases, in reality it will not. It is not just that the due care inquiry
will be extremely difficult and expensive to carry out. Rather, as the ensuing
discussion makes clear, an efficient level of care against unconscious bias cannot
possibly be established given the current state of human knowledge.73 Strict liability

expensive, the result can be effectively monitored.
70. See infra text accompanying notes 118-32.
71. See LANDEs & PosNuR, supra note 62, at 65. Landes and Posner divide the costs of

establishing a liability regime into two types. Information costs are those that relate to the
difficulties associated with setting a standard of care. See id. Claims costs are incurred in
"processing and collecting a legal claim-that is, [in] determining damages, causation, and other
issues not involving level of care." Id. Information costs would certainly be higher under a
negligence rule, but claims costs-seting aside considerations going to the number of claims-will
be quite high for both strict liability and negligence.

72. See PosNER, supra note 62, at 179 ("If most accidents that occur in some activity are
unavoidable in an economic sense either by taking greater care or by reducing the amount of the
activity,. . . the main effect of switching from negligence to strict liability will be to increase the
number of damages claims.'!). There might be a greater number of successful claims under the
strict liability rule if only because a negligence standard requires prcof of two elements-failure
to exercise due care as well as causation-whereas strict liability requires proof of only one of these
(causation).

73. Adopting a negligence rule would require fixing a level of "optimal precautions" against
unconscious bias. That level would be the one for which the benefits of taking the precautions (in
reducing the risk ofactionable harm) outweigh the costs. But, as the discussion of precautions for
unconscious bias demonstrates, see infira Part JI.C.1, the problems of determining the level of
"optimal precautions" in this area presents unique conceptual and evidentiary difficulties. First, any
methods for tracking a reduction in the incidence of actionable harm-that is, unconscious
bias-will be quite unreliable. Second, unlike in many other torts contexts, there is no common
sense or common law understanding of what reasonable precautions against cognitive bias might
mean. The determination of which precautions are "reasonable" requires an initial investment in
the resolution of technical questions that can only be answered by cognitive science. Thus, the
"information costs" of setting a standard of care are potentially quite high and the practical
difficulties extraordinarily formidable. See LANDES & PoSNER, supra note 62, at 126-31; infra
notes 115-22. Third, there is no reliable method for assessing the costs of taking precautions
against unconscious bias, because there is no currently available means of reducing cognitive bias
at all. Such expertise is well beyond the reach of psychology in its current state. See infra text
accompanying notes 118-32. Finally, although negligence theory would mandate the broadest
possible inquiry into everything that affects actual risk and the cost of reducing risk in setting the
standard of care, in practice such a comprehensive analysis is not actually undertaken and indeed
is hardly feasible. For example, the due care inquiry does not customarily include consideration of
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almost certainly represents the only reasonable candidate for a workable liability
regime directed against unconscious bias. Assuming for the purpose of discussion
that strict liability will be superior to negligence in this context, we now turn to a
consideration of whether imposing strict liability for unconscious bias will advance
the goals of deterrence, effective compensation, and insurance.

C. Deterring Unconscious Disparate Treatment

The theory of strict liability is based on a prediction about behavior: ideally, a
rational actor forced to bear the full costs of harms generated by his activities will
invest in taking care up to the point where the marginal cost of reducing the harms
exceeds the reduction in the expected liability payments for the harms.74 The threat
of liability thus produces an economic incentive to invest in risk reduction until that
investment is no longer cost effective for the party creating the risk." The efficiency
of a strict liability rule depends on the compensation the defendant expects to pay
accurately reflecting the social costs of the harm produced by the defendant's
activity. The model assumes that reductions in harm generated by the defendant's
efforts will lead to a proportional reduction in expected liability exposure for that
party.76 Beyond that, deterrence will actually occur only if there are feasible methods
for reducing harm, and those methods are cost-effective-that is, the value of harm

activity levels, although arguably it should. See e.g., Howard Latin, Activity Levels, Due Care, and
Selective Realism in EconomicAnalysis of Tort Law, 39 RUrGERS L. RnV. 487,489-90 (1987).
Nor does it always look at the costs of eliminating sheer inattention or human carelessness. See
Mark P. Grady, Why Are People Negligent? Technology, Nondurable Precautions, and the
MedicalMalpractice Explosion, 82 Nw. U. L. REV. 293,303-07 (1988).

In the same vein, negligence is a poor vehicle for estimating the projected costs of scientific
innovations that might be developed to effect risk reduction in the long term. But see discussion
of innovation infra Part Il.C.5.e. 'Because courts are neither prescient nor scientifically
sophisticated, they are especially prone to error in setting standards of care where the creation of
risk-reduction methods depends on the development of nascent technologies. Where the
development of the science necessary for risk reduction is in its infancy-as it is for unconscious
bias--optimal care calculations cannot feasibly take the costs of such innovation into account.

74. See, e.g., Polinsky & Shavell, supra note 8, at 878-83 (stating the theory behind
internalizing the costs of harms to the risk creator through strict liability); see also LANDES &
POSNER, supra note 62, at 64; SHAVELL, supra note 36, at 23; Jennifer Arlen, The Potentially
Perverse Effects of Corporate CriminalLiability, 23 J. LEGAL STUD. 833, 834 (1994). Provided
no other party can affect the risk of the actionable harm (which, as discussed infra Part lI.C.7, is
a questionable assumption in the discrimination context), either a strict liability or negligence rule
will induce optimal investments in care, so long as due care is set as the level of care that will
maximize net benefits over costs. With negligence, the potential tortfeasor is liable only if he fails
to take due care, and therefore will invest only enough to comply with the standard of care. The
costs of all other accidents will fall on the victim. But that arrangement is efficient because greater
investment in care would reduce risk only at excessive cost.

75. For example, if a $100 investment in precautions will reduce a party's expected damages
by $150, the party will make the investment If liability will be reduced by only $90, the party will
not make the investment

76. See, e.g., Polinsky & Shavell, supra note 8, at 878-83. Expected damages are a function
of the overall probability of being held liable for a harm multiplied by the value of the relief
awarded when liability is found. See id. at 874.
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