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IV

The Lobbying Act requires disclosure of all income and expenditures,
excepting those covered by the Corrupt Practices Act, by all persons who
receive money or anything of value, and whose principal purpose is "to
influence directly or indirectly, the passage or defeat of any legislation by
the Congress of the United States." Mere recognition of the necessity for
such publicity cannot assure realization of the Act's purposes; the
Act's effectiveness will be severely limited if the courts narrowly inter-
pret the "principal purpose" requirement of Section 307.56 If the words
are construed to mean the major purpose, many organizations which
expend large amounts to influence legislation will not be covered since
their major purpose is to conduct trade activities."T If the Act is to
attain the end it purports to seek, courts must realize that a group may
have several major purposes.58 The Act would then cover groups
which make continuous efforts to influence legislation and which
receive large contributions to aid the accomplishment of this aim.

Should the broader construction be adopted, the question of
whether a group is carrying on the requisite activity will be one of
fact. The proposed interpretation of "principal purpose" is sufficiently
definite to require disclosure by those organizations which receive finan-
cial assistance either to maintain direct communication with congress-
men or to indirectly influence Congress.59

56. "The provisions of this chapter shall apply to any person except a political
committee as defined in the Federal Corrupt Practices Act, and duly organized State
or local committees of a political party, who by himself, or through any agent or
employee or other persons in any manner whatsoever, directly or indirectly, solicits,
collects, or receives money or any other thing of value to be used principally to
aid, or the principal purpose of which person is to aid, in the accomplishment of any
of the following purposes:

"(a) The passage or defeat of any legislation by the Congress of the United States.
"(b) To influence, directly or indirectly, the passage or defeat of any legislation

by the Congress of the United States." 60 STAT. 841, 2 U.S.C. § 266 (1946) (emphasis
added)

57. Section 305 of the Act conflicts with section 307, note 56 supra, in that
§ 305 requires that all persons who influence legislation report contributions and ex-
penditures while § 307 says the Act is only applicable to those whose principal purpose
is to influence legislation. However, it would seem that § 307 controls, since it is the
coverage section and since the purpose of the Act was not to cover those who only
incidentally influence legislation. SEN. RFP. No. 1400, 79th Cong., 2d Sess. 27 (1946).
N.A.M. contended in its injunction suit that principal purpose meant majority purpose.
Plaintiff's Trial Brief, pp. 90-102; Plaintiff's Reply Brief, pp. 58-69.

58. The government contended that "principal purpose" means "substantial and not
incidental purpose." Defendant's Trial Brief, pp. 82-106.

59. The District Court opinion on the constitutionality of Lobbying Act § 303-307
rested partially on the vagueness in the meaning of "to influence, directly or indirectly,
the passage or defeat of legislation. . . ." In so doing the Court ignored familiar
cases in which the nebulous concepts of "reasonable" and "unreasonable" were found
to be sufficiently certain to avoid constitutional infirmity. United States v. Ragen, 314
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The Lobbying Act expressly exempts practices and activities regu-
lated by the Federal Corrupt Practices Act.60 Although the Lobbying
Act concerns legislation and the Corrupt Practices Act emphasizes
election, the distinction is unrealistic since both purport to regulate
methods of indirectly influencing legislation. Organizations which in-
directly influence legislation may also attempt to affect elections even
though their utterances concern issues rather than candidates. If the
difference between the Acts is based upon direction of the group's
activities, i.e., toward legislation or toward elections, during a particular
period of time, then the distinction is indefinite and an organization
may be required to file under both Acts to avoid violations. For in-
stance, suppose a group initiates a campaign against the Taft-Hartley
Act more than one year before an election in which a senator taking
the opposite view is up for re-election. If the attack on the legislation
is maintained with the same intensity, or perhaps even increased, under
which Act is it to file?

During the course of House Committee Hearings concerning lobby-
ing activities, it was indicated that the Lobbying Act's meaning is
unclear even to some members of Congress.0 ' However, Congress
seemingly intended that the long-term general purpose of the donee
organization-rather than the specific activity engaged in at the time
the donation is made-should be the prime determinant. For example,
if a group's activities are not solely directed toward support of political
candidates and it accepts contributions for its entire program it would

U.S. 513 (1941); United States v. Shreveport Grain & Elev. Co., 287 U.S. 77 (1932).
See also United States v. Petrillo, 332 U.S. 1 (1947) ; Jaffee v. Cruttenden, 107 N.E.
2d 715 (Ill. 1952).

Moreover, the court refused to place the words in the context of the long history
of lobbying techniques and also failed to take cognizance of congressional determination
of techniques utilized by lobbyists to influence the passage or defeat of legislation.
H.R. REP., supra note 32. Of the four types of activity which the court thought "may"
be included in the disputed words, three were clearly set out in the passages quoted
in notes 32 and 33 supra. The fourth type is admittedly included also. See Hearings,
supra note 33. "In proper cases, such [congressional] reports are given consideration
in determining the meaning of a statute, but only when that meaning is doubtful."
United States v. Shreveport Grain & Elev. Co., supra at 83. Certainly it is a surprise to
discover that, 40 years after the "new" lobbying techniques were evolved, a lobbyist may
not know when he is attempting to indirectly influence legislation.

Apt comment upon the status of the present Lobbying Act came during the Hear-
ings on its effectiveness:

"Mr. Albert. [To Mr. Read, President of Foundation for Economic Education!.
However, I do feel sure that unless organizations as effective as yours in influencing
legislation can be covered by a lobbying act, that the Lobbying Act is not worth the
paper it is written on." Hearings, supra note 33, at 112.

60. 36 STAT. 823 (1910), as amended, 2 U.S.C. §244 (1946).
61. Hearings, supra note 33, at 26. (Pt. 6 Americans for Democratic Action).

For numerous definitions of the term "lobbying" see 96 CoNG. REc. 9028 (1950).
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be governed by the Lobbying Act. Thus, the Lobbying Act covers
organizations which indirectly affect legislation by all methods, includ-
ing the influencing of elections. On the other hand, the Corrupt Prac-
tices Act is aimed at groups which accept contributions solely to in-
fluence elections.

62

Superficially, this dichotomy supplies sufficient criteria to enable
an affected group to register and disclose under the proper Act. But
closer investigation reveals the difficulties caused by the diversified
activities of various organizations. If the original donee merely serves
as a conduit between the donor and the ultimate recipient, which may be
either another lobby or a political committee, two basic questions arise.63

First, under which Act should the initial donee disclose? In
case the donee recontributes funds to a political committee, it is
arguable that the original contribution was made solely to influence
an election; therefore, the donation should be reported under the Cor-
rupt Practices Act. On the other hand, as is signified by the suggested
broad coverage of the Lobbying Act, use of this procedure could be
construed as merely another means by which the lobby can in-

62. Only one organization whose principal purpose is to influence legislation,
Americans for Democratic Action, has registered under the Corrupt Practices Act as
well as having its legislative representatives register under the Lobbying Act. Under
the above analysis, the ADA should register and disclose solely under the Lobbying
Act; nevertheless, this specific example proves the validity of the distinction between
the two Acts.

The following passage from the Hearing indicates the identification of lobbying
activity with political activity.

"Mr. Halleck. Apparently they [ADA] have certain legislative objectives they
want to achieve, if I understand it correctly; and that is the principal reason for the
existence of ADA.

"Now, by their own construction they have placed themselves principally in th:s
category of political activities rather than lobbying activities. I would assume from that
that ADA has concluded the most effective lobbying is to get out and engage in politics
out in the country, and so they treat themselves primarily as a political committee,
and then engage in, I would assume, the formation of public opinion back home that
would be calculated to persuade political judgment.

"In other words, I think it is quite clear that so far as ADA is concerned your
lobbying technique is principally a political technique.

"You figure that that is the best way to either bring about the adoption of legis-
lation in Washington or to defeat it. Is that a fair statement, Mr. Biddle?

"Mr. Biddle [Former Attorney General of the United States appearing as National
Chairman of ADA]. I think that is a fair statement." Hearings, supra note 33,
Pt. 6 at 27.

63. This is undoubtedly a common method of avoiding the necessity of disclosing
identity of contributors. Such evasion would be particularly fruitful for labor organiza-
tions and corporations which are prohibited by the Corrupt Practices Act from con-
tributing to influence an election. It is also unlawful for any person to accept or receive
such prohibited contributions. 43 STAT. 1074 (1925), as amended, 57 STAT. 167 (1943),
2 U.S.C. § 251 (1946).
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directly influence legislation. The only conclusion which can be safely
drawn from this perplexing situation is that the coverage and disclosure
provisions of the Acts must be recast to conform to the actualities of
present-day lobbying techniques. 64

The second question is whether the group, be it a lobby or a
political committee, which finally receives the contribution need dis-
close only the conduit organization, or the original donor, or both.
Obviously, if the organization knows the identity of the primary source,
it should be required to report it, as well as that of the ostensible donor.
Proper effectuation of the Acts makes it imperative that the burden of
proving the identity of the actual contributor be placed upon the group
whose report is challenged.

A similar problem is also raised where one, instead of contribut-
ing directly to thb lobbying group, pays the costs of printing literature
which is distributed either by, or for the lobby. Inasmuch as the Lobby-
ing Act defines contributions to include "anything of value," that the
donation is not received directly by the organization is irrelevant-
reporting of such contributions is required. Absence of an enforce-
ment agency to deal solely with this problem area, however, is a great
obstacle to effective implementation of the Act's objectives.

Other obvious methods are used to circumvent the requirement
that all contributions of $500 or more be reported. Some groups now
only accept donations of $499 or less. 65 The $500 limitation seems both
arbitrary and unrealistic. Almost insurmountable enforcement prob-
lems can be best overcome by requiring disclosure of all contributions
irrespective of amount. 66

The present Act does not specifically require reporting of income
received from corporations which "buy" large quantities of literature
for redistribution. 67  Certainly this should be included since more

64. In the House Committee hearings, Rep. Halleck asked whether ADA chapters
participated in political activity at the local level and was answered by James Loeb,
then National Executive Secretary of ADA: "They do, and we very much encourage
them to do so."

"Mr. Halleck. You see, there have been suggestions that maybe that is the most
effective type of lobbying that one can imagine." Hearings, supra note 33, Pt. 6 at 13.

65. H.R. REP., supra note 32, at 12.
66. "Totalitarians, both of the left and of the right, attack democracy as a farce

and fraud where special interests govern. It is perhaps unrealistic to expect successful
candidates not to feel a certain responsibility to their financial angels. But we can at
least demand a full disclosure of who-and how angelic-they are. I am therefore
unequivocably for requiring publication of all campaign contributions right down to the
last dollar. This would include not only donations to candidates, but also those to all
participating committees." Humphrey, Ethical Standards in American Legislative
Chambers, 280 ANNALS 53 (1952).

67. H.R. RE'., supra note 32, at 12.
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assistance may be rendered by assuming the task of distributing the
information, than is received from those who merely donate. Further-
more, the disclosure objective of the Act might be better achieved if
future legislation required that major contributors be listed on materials
distributed. 8

V

Preservation of the legislators' impartiality and integrity, a prob-
lem which goes to the very essence of representative government, is
most inadequately assured by both the Lobbying and the Corrupt Prac-
tices Acts as the Nixon affair so vividly demonstrates. If the American
ideal, a government responsive to the will of all the people, is to be
fully realized, the identity of all who contribute financial aid in what-
ever form in order to influence legislation must be revealed. That the
issue has been sharply focused in the heat of political battle, should
not obscure the basic fact that preservation of an impartial repre-
sentative system transcends partisan politics. Congressional efforts in
this vital area having proven unsuccessful thus far, it is clear that the
gravity of the situation makes it imperative that a dispassionate Con-
gress conduct a comprehensive study of the entire problem. The issue
may defy perfect solution, but congressional failure to meet this serious
challenge to the integrity of the representative mode of government
cannot be considered less than a breach of public trust, which could
certainly lessen the people's confidence in their chosen form of govern-
ment.

STOP PAYMENT AND THE UNIFORM
COMMERCIAL CODE

An Associated Press news dispatch of June 23, 1952 reported a
statement by the President of the American Bankers Association that
"there are now over 40 million checking accounts of individuals and
businesses, 30 million more than 10 years ago. And twice as many

68. Mr. Francis Biddle commented on the advisability of disclosure: "If an
organization definitely trying, definitely engaged in lobbying activities, if you want,
educational lobbying activities buys a very large number [of materials] to distribute
then I think the people ought to know about it. I do not think it is a matter of pub-
lishers selling their own books, but if an organization of a particular kind buys an
immense number of books for a particular effort to further certain ideas that it has been
putting out, which comes under the broad scope of lobbying.... I think that it is a
significant effect of education for the American people to know about." Hearings,
supra note 33, Pt. 6 at 53.
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checks were written in 1951 as in 1941. This tremendous volume has
prompted the [Bankers] association tojoin with representatives of the
Association of Reserve City Bankers and the Federal Reserve System
in a study aimed at improving the speed and efficiency of the nation's
check collection system."'- The report might well have contained a
comment on the fact that the check collection system faces a possible
legal overhauling which may vitally effect its "speed and efficiency."

For a number of years the Commission on Uniform Laws has
labored upon a Uniform Commercial Code, Article Four of which
deals with bank deposits and collections. Now ready for legislative
action, Article Four represents the proposed model solution to check
collection problems.2 Although the stop payment order is but one facet
of Article Four, it depicts the depositor-bank relationship in action;
it poses important problems which pervade the check collection process.
That stop payment is of no minor concern in- bank administra-
tion becomes apparent when it is considered that one bank which daily
handles an average of 26,000 checks drawn on it receives stop pay-
ment orders on approximately 50 checks.a

Basic to an understanding of the Code's probable impact in this
troublesome area is a knowledge of prior developments in legal recog-
nition and control of stop payment orders. Originally, under the com-
mon law, the depositor's right to stop payment was absolute, provided,
of course, that the stop order was duly received by the drawee bank.4

While the origin of this right is much in doubt, 5 the result of a bank
paying over a stop order was certain. In the ordinary case, the bank

1. Louisville Courier-Journal, June 24, 1952, § 2, p. 7, col. 5.
2. Unless otherwise specified, all references to the UNIFORM COMMERCIAL CODE

(UCC) are to the Text and Comments Edition, 1952.
3. Information received from Mr. Freihage, Cashier of the Fletcher Trust Com-

pany, Indianapolis, Indiana. The number of checks received in a single day by banks
throughout the country ranges from 700 to 340,000. Leary, Deferred Posting And
Delayed Returns-The Current Check Collection Problem, 62 HARv. L. REV. 905, 908
(1949).

4. Horner, The Stop Payment Order, 2 BAYLOR L. REV. 275, 286 (1950). "Duly
received" means that the bank received the stop order in ample time to put it into effect.
Ibid.

5. Rationalization of the absolute right to stop payment has been found: (1) in the
doctrine of Price v. Neal, 3 Burr. 1355, 97 Eng. Rep. 871 (K.B. 1762), that the drawee
bank is really in the best position to know and control the exact disposition of a
depositor's account; see also HANDBOOK OF THE NATIONAL CONFERENCE OF COMMIS-

SIONERS ON UNIFORM STATE LAWS 160, 173 (1934); (2) in a supposed contract im-
plied at law as arising at the inception of the depositor-bank relationship, Viets v.
Union National Bank of Troy, 101 N.Y. 563, 5 N.E. 457, 54 Am. Rep. 743 (1886); 6
ZOLLMAN, BANKS AND BANKING 74 (1936) ; (3) in another contract application which
held that a check is an offer by the depositor to borrow money with an implied promise
to repay, and that therefore it is revocable any time prior to payment (acceptance) by
the bank. SPAHR, THE CLEARING AND COLLECTION OF CHECKS 3 (1926).
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could neither charge the drawer's account nor recover the amount paid. 6

With the increasing volume of checks, which aggravated the admin-
istrative problems and multiplied the liabilities incident to stop orders,
came inroads upon this depositor prerogative. A few state courts in
early decisions treated a check as an equitable assignment, 7 thereby
abrogating the stop payment right and its attendant problems.

Adoption of the Uniform Negotiable Instruments Law, however,
terminated the short-lived equitable assignment theory,8 and reinstated
the common law rule.9

The courts then initiated other means of mitigating the bank's
strict liability for payment over a stop order. Thus, if the drawer would
otherwise be unjustly enriched, e.g., where he received full value for
his check, the bank was permitted to charge his account.10 Where un-
authorized payment was made to a holder in due course, the drawee
bank was subrogated to the holder's rights against the drawer and, as
in the equitable purchaser theory, it, therefore, had the right to charge
the drawer's account." Also, where the drawer had been induced by
fraud or misrepresentation to give his check to the payee, the bank
was subrogated to the rights of the drawer as. against the payee.' 2

These theories and the relief which they gave to banks, however, applied
to the exceptional rather than to the usual situation leading to use of
a stop order, e.g., when the check in question had been lost. The banks,

6. "I presume that no one at this day questions the right of the drawer of a
check to stop payment thereof. This is usually done by notice to the bank upon which
the check is drawn. If the bank pays after such notice, it does so at its peril." German
National Bank v. Farmer's Deposit Bank, 118 Pa. 294, 313, 12 At. 303, 305 (1888);
PATON'S DIGEST 1f 1353 (1929). For this reason the drafters of the UNIFORM BANK
COLLECTION ACT adopted the assignment theory for checks. HANDBOOK OF THE NATIONAL
CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS 262 (1929).

7. ". . . a check on a bank operates as an assignment pro tanto of the drawer's
deposit account or fund in bank. . . . It must follow that the drawer of a check can-
not countermand its payment if the check has passed into the hands of a bona fide
holder." Loans and Savings Bank v. Farmer and Merchants Bank, 74 S.C. 210, 219,
220, 54 S.E. 364, 368 (1906); accord, Pease v. Landauer, 63 Wis. 20, 22 N.W. 847,
53 Am. Rep. 247 (1885); Union National Bank v. Oceana County Bank, 80 Ill. 212,
22 Am. Rep. 185 (1875). See Moore, Sessman, and Brand, Legal and Institutional
Methods Applied to 'Stop Paympent of Checks, 42 YALE L. REv. 817, 823 (1933).

8. "A check of itself does not operate as an assignment of any part of the funds
to the credit of the drawer with the bank, and the bank is not liable to the holder,
unless and until it accepts or certifies the check." NEGOTIABLE INSTRUMENTS LAW § 189.

9. BRANNAN, NEGOTIABLE INSTRUmENTS LAW 1316 (7th ed., Beutel, 1948).
10. PATON'S DIGEST ff 4519 (1926).
11. Where the drawer ordered his bank to stop payment, but the bank did honor

the check, which was presented by a holder in due course, "its authority to pay having
been revoked, the money given for the check, while in the form of a payment as agent
of the drawer, would not in fact have been so given, but rather an advance of its
[bank's] own money as purchaser of the rights of the holder, with right to set off
against the drawer's accounts." Id. at 4520 and 4520(a).

12. Id. at 4522-4523.
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therefore, turning to what amounted to a method of self-help, devised
release provisions to implement these judicially developed measures of
relief.

These release provisions or stipulations against liability are usually
incorporated in the stop order blank provided by the bank rather than
in the initial deposit agreement. Subtly characterized as an "agree-
ment" between the bank and the depositor, it purports to discharge the
bank from liability for negligently, mistakenly, or inadvertantly pay-
ing, over the stop order.13 Most of the stop order litigation has been
prompted by the use of these provisions.

With few exceptions, those courts which have faced the issue
squarely on contract principles have held that the release in the stop
order failed for want of consideration. 14  The theory advanced has
been that the right to stop payment was included in a contract implied
by law at the inception of the bank-depositor relationship, and that no
new benefit to the depositor or detriment to the bank supported the
promise to absolve the bank of liability.15 The majority of tribunals,
however, have considered the release issue as one which transcends
basic contract principles. They have interpreted the bank's obligation
to stop payment as a duty imposed by public policy-somewhat analog-
ous to duties imposed upon common carriers and utilities due to their
peculiar relationship with the public. These courts have invalidated
releases in toto, characterizing them as contrary to public policy.' 6 Most

13. A typical stop order form with a release provision follows: "Please Endeavor
to Stop Payment of Check No. - drawn by the undersigned in favor of-
for $-, dated - 19- for the following reason . It is expressly agreed
that this request is made by the undersigned and accepted by - solely in con-
sideration that the undersigned hereby agrees to save said Company harmless and
indemnify it against all losses, cost and expense on account of any refusal to pay
said check, and shall not hold said Company liable if through the negligence, mistake,
or inadvertence of any of its officers or employees the check is paid contrary to this
request ... " Stop order form used by the Fletcher Trust Company, Indianapolis,
Indiana.

14. Reinhardt v. Passaic-Clifton National Bank and Trust Company, 16 N.J. Super.
430, 84 A.2d 741 (App. Div. 1951) ; Calmita v. Tradesmen's National Bank, 135 Conn.
326, 64 A.2d 46 (1949) ; Speroff v. First Cent. Trust Company, 149 Ohio 415, 79 N.E.2d
119 (1948). Contra: Hodnick v. Fidelity Trust Co., 96 Ind. App. 342, 183 N.E. 488
(1933) ; Gaita v. Windsor Bank, 251 N.Y. 152, 167 N.E. 203 (1929).

15. See Speroff v. First Cent. Trust Co., 149 Ohio 415, 79 N.E.2d 119 (1948).
16. Thomas v. First National Bank of Scranton, 20 U.S.L. WFEK 2370 (Pa.

C.P., Feb. 26, 1952) ("A purported release holding the bank blameless even though it
fails to exercise reasonable care and pays the check through its own negligence is
against public policy."); Cortillion Fabrics Corp. v. National Safety Bank and Trust
Co. of New York, 275 App. Div. 85, 87 N.Y.S.2d 343 (1st Dep't. 1948); Chase Na-
tional Bank v. Battat, 297 N.Y. 185, 78 N.E.2d 465 (1948) ; Carroll v. South Carolina
National Bank, 211 S.C. 406, 45 S.E.2d 729 (1948); Elder v. Franklin National Bank,
25 Misc. 716, 55 N.Y.Supp. 576 (Sup. Ct. 1899) (This decision drew the first direct
analogy between the stop payment situation and that of common carriers).
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decisions have not distinguished the bank's attempted absolution for
negligent conduct from exculpation for paying over a stop order where
due care has been exercised. But some recent cases have made this
distinction, implying that a release may be valid to the extent that it
does not disclaim liability for negligence or willful disregard of the
stop order.17 If the depositor has signed a release agreement, and the
bank can prove good faith and the exercise of due care, then this

*.. constitutes a valid defense to an action by the depositor to

recover the amount of the check." 18

It is important to note that these cases offer no guidance as to
what constitutes "due care" in attempting to stop payment. Thus,
the pertinent inquiry under this approach is not as to the validity of a
release provision, but rather the determination of what lack of care on
the part of the bank will enable the depositor to overcome use of the
release as a defense.

The apparent confusion surrounding the law pertaining to stop
payment orders afforded the architects of the Uniform Commercial
Code an excellent opportunity to introduce a clear, practical, and equit-
able solution to a perplexing problem. It should be borne in mind that
simplicity, certainty, and precision are indispensible virtues for laws
governing this complicated and technical area of the commercial world.
The Code should not be a mere restatement of the law, but rather its
purpose, as stated in Section 1-102, should be to establish uniformity
and certainty in the law pertaining to business transactions.' 9 Although
stop payment is only one of many problems treated in the Code, the
measure of success with which its stated objectives are achieved in this
single area is perhaps a reflection on the workability and applicability of
the Code to numerous other commercial transactions.

Section 4-403 categorically states that a depositor has a right to
stop payment on any item payable from his account, if the stop order
is "duly received" by the bank.20 This section codifies the common law

17. Speroff v. First Cent. Trust Co., 149 Ohio 415, 179 N.E.(2d) 119 (1948);
Carroll v. South Carolina National Bank, 211 S.C. 406, 45 S.E.2d 729 (1948).

18. Speroff v. First Cent. Trust Co., 149 Ohio 415, 422, 179 N.E.2d 119, 122 (1948).
19. "Underlying purposes and policies of this Act are (a) to simplify and modern-

ize and develop greater precision and certainty in the rules of law governing com-
mercial transactions; (b) to preserve flexibility in commercial transactions and to en-
courage continued expansion of the commercial practices and mechanism through
custom, usage and agreement of the parties." UCC § 1-102(2).

20. "A customer may by order to his bank stop payment of any item payable for
his account but the order must be received at such time and in such manner as to
afford the bank a reasonable opportunity to act on it prior to any action by the bank
with respect to the item described in Section 4-303." UCC § 4-403(1). There are at
least two other provisions in the Code applicable to stop payment rights which will
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rule. The Code also follows the case law development by substantially
adopting the principles of subrogation. 21

Unlike previous drafts of the Code, no direct reference is made
to the question of a bank's authority to contract or agree with depositors
to limit its obligations with respect to stop payment orders. 22  How-
ever, the draftsmen evidently recognized and approved the trend of
those recent cases which indicate that a bank may, to a limited extent,
obtain release from duties otherwise imposed by law. Code Section
4-103 in the final edition states that any provision of Article Four
may be varied by agreement but that no agreement ". . . can disclaim
a bank's responsibility or limit the measure of damages for its own
lack of good faith or failure to exercise ordinary care." -2 3

It is apparent that thus far the Code has effected the compromise
adopted by those courts which recognize release provisions in so far
as they do not excuse liability for negligence. Whether a release exe-
cuted concurrent with the stop order, rather than at the inception of
the bank-depositor relationship, will fail for want of consideration is
a question left unanswered by the Code.

Those cases which validated release provisions in so far as they
did not exculpate negligent conduct, presented the litigious question
of determining negligence. The Code's 1950 draft provided a simple
answer to this disconcerting question. It would have held the bank
accountable despite the absence of negligence on the theory that any
losses thus suffered must be considered a cost of doing business. 24

not be discussed in the text. "The burden of establishing the fact and amount of loss
resulting from payment of an item contrary to a binding stop payment order is on the
customer." UCC §4-403(3). "The measure of damages for failure to exercise
ordinary care in handling an item is the amount of the item reduced by an amount
which could not have been realized by the use of ordinary care, and where there is bad
faith, it includes other damages, if any, suffered by the party as a proximate con-
sequence." UCC §4-103(5).

21. "If a payor bank has paid an item over the stop payment order of the drawer
or maker or otherwise under circumstances giving a basis for objection by the drawer
or maker, to prevent unjust enrichment and only to the extent necessary to prevent
loss to the bank by reason of its payment of the item, the payor bank shall be sub-
rogated to the rights (a) of any holder in due course on the item against the drawer
or maker; and (b) of the payee or any other holder of the item against the drawer
or maker either on the item or under the transaction out of which the item arose; and
(c) of the drawer or maker against the payee or any other holder of the item with
respect to the transaction out of which the item arose." UCC § 4-407.

22. See UCC § 3-415(4), May, 1949 draft; UCC §4-202(3), Spring, 1950 draft;
UCC § 4-503, September, 1950 draft; UCC § 4-103(1), Spring, 1951 draft. Each of
these provisions was directed specifically to the bank's ability to contract to absolve
itself from liability for paying over a stop order.

23. UCC §4-103(1).
24. UCC §4-202(3) (Spring, 1950 draft). "The position taken by this section

is that stopping payment is a service which depositors expect and are entitled to receive
from banks notwithstanding its difficulty, inconvenience and expense. The inevitable
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One writer, though not in agreement with the Code's earlier
position, admitted that "these provisions, though arbitrarily placing
liability upon the bank, will avoid speculation and litigation involving
the vague and nebulous concept of negligence in this situation. 25

Although the final draft does not impose strict liability, the problem
implicit in allowing liability to turn on negligence is recognized. Thus,
in the evident desire to furnish guidance to 'the banks and the courts,
the Code purports to define the elusive concept of ordinary care. Section
4-103(3) provides that "[a] ction or non-action approved by this Article
or pursuant to Federal Reserve regulations or operating letters con-
stitutes the exercise of ordinary care and, in the absence of special in-
structions, action or non-action consistent with clearing house rules
and the like or with a general banking usage not disapproved by this
Article, prima facie constitutes the exercise of ordinary care."12 6

Unfortunately, this attempt to define the important phrase "due
care" will be largely ineffectual where stop payment procedure is con-
cerned. There are at present no standard procedures for handling stop
orders.27  In any single community the procedure followed and the
effort made to provide effective stop payment service differs from
bank to bank. Some banks even deem it advisable to use varying pro-
cedures as between individual stop orders.28 Even wider divergence of
method exists between communities and between regions of the coun-

occasional losses through failure to stop should be borne by the banks as a cost of
the business of banking, and to the extent that they cannot be covered by a charge
made for the service should be covered by banker's insurance, the cost of which is
included in the charges made to all depositors." Comment 2, UCC § 4-202(3) (Spring,
1950 draft).

25. Homer, The Stop Payment Order, 2 BAYLOR L. Rxv. 275, 302 (1950).
Although Homer favored holding the banks liable for paying over a stop order only
when lack of "due diligence" could be shown, he offered no suggestion as to what
conduct would constitute "due diligence."

26. "The term 'general banking usage' is not defined but should be taken to mean
a general usage common to banks in the area concerned. Where the adjective 'general'
is used, the intention is to require a usage broader than a mere practice between two
or three banks, but it is not intended to require anything as broad as a country-wide
usage. A usage followed generally throughout a state, a substantial portion of a state,
a metropolitan area or the like would certainly be sufficient. . . .The confirmation of
ordinary care by compliance with these standards is prima facie only, thus conferring
on the courts the ultimate power to determine ordinary care in any case where it should
appear desirable to do so. The prima facie rule does, however, impose on the party
contesting the standards to establish that they are unreasonable, arbitrary, or unfair."
Comment 4, UCC § 4-103.

27. "Your next inquiry relates to standard procedures in handling stop payment
orders. There is no standard procedure." Communication to the INDIANA LAW JOURNAL
from the American Bankers Association. See also Monthly Charges-30 Day Renwwals
Reduce Work on Stop Payments, Bankers Monthly, Dec., 1949, p. 30.

28. The practice of many banks is to service stop orders where the payee is
unknown or unreliable and to ignore stop orders where the payee is a reliable business
firm. Ibid.
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try.2 9  Federal Reserve regulations make no attempt to control stop
payment procedures; local clearing house associations merely offer
recommendations for alleviation of administrative burdens. The Amer-
ican Bankers Association accepts the divergencies, taking no official
position on uniform procedures with regard to stop payment. 30 Unless
passage of the Code itself supplies the incentive for bankers to initiate
uniform standards of conduct, the Code's attempt to resolve the ordi-
nary care dilemma will be "sound and fury, signifying nothing." Such
a move by bankers is unlikely, particularly when it is considered that
revamping of stop payment procedures would probably entail disturb-
ance of established methods used in allied bank collection problems,
e.g., checking for forgery and insufficient funds.3 1

If uniform procedures are devised, for example, by local clearing
house associations, there is some danger that the methods chosen would
give a minimum of protection to the depositor. Indeed, it can be
argued that the delegation of power to set one's own standard of care
may well subvert the intention of Section 4-403 to accord depositors
an effective stop payment right. 32 On the other hand, there is reason to
believe that banks will not reduce stop payment protection to a
minimum. A bank is, after all, a service enterprise. As is true of
other businesses which depend upon satisfactory service as its prime
attraction for customers, a bank in order to obtain deposit accounts
must render adequate service. Certainly the law was initially instru-
mental in establishing the stop order as a traditional service expected by
depositors. Today, however, it is important to recognize that the stop
payment right is more than a legal by-product. It is a protection
demanded by depositors which most bankers are willing to afford. 33

The bankers' primary anxiety with respect to stop payment orders
seems to be excessive administrative burdens. 34  In order to minimize

29. Ibid.
30. Communication to the INDIANA LAW JOURNAL from the American Bankers

Association.
31. Some of the reasons for a bank scanning all checks received are as follows:

not sufficient funds; no checking account; account closed; forgery; drawn against un-
collected funds; endorsement incomplete; signature not authorized; signature incom-
plete; signature incorrect; two signatures required; alteration.

32. It would seem, however, that the courts would require any uniform procedures
adopted to represent a bona fide effort to comply with stop payment requests.

33. "Bankers Monthly has not discovered any banker who wants this service on
stop payment eliminated." Laws Can Reduce Stop Payment Work, Bankers Monthly,
July, 1947, p. 311. See also Stop Payment Work Reduced, Bankers Monthly, Sept.,
1947, p. 450.

34. Eight Ways to Ease the Load of Handling Stop Payment Orders, Bankers
Monthly, Nov. 1947, p. 548; Stop Payment Work Simplified, Bankers Monthly, Oct.,
1947, p. 480; Stop Payment Work Reduced, Bankers Monthly, Sept., 1947, p. 450; Laws
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this difficulty, banks have concentrated upon imbuing depositors with a
sense of responsibility in issuing stop orders, by discouraging frivolous
demands for stop payment, and by encouraging notification when need
for the order no longer exists.3 5  Considering that a bank may receive
up to a hundred stop orders a day, and that many of these may remain
on its books indefinitely,36 it is not difficult to sympathize with bankers'
demands for a time limitation on the life of stop orders.3 7 Many states
have enacted such limitations. There is, however, great diversity as to
the time limits, ranging from two months3" to two years.39 This
legislation has somewhat alleviated administration of stop orders and
has provided some assurance that those orders remaining on the books
are in fact guarding against payment of checks which are still endan-
gering the depositor. Bankers consider that a measure of this type
provides the greatest relief in this area of the bank collection process. 40

It is thus significant that the proposed U.C.C. provides for a six month
time limit on stop orders.41 And, as is true of the Bankers Model Law
and most state statutes, the Code permits renewal of stop orders.42

To this point it has been assumed that there should be a legal
right to stop payment. It would be remiss, however, not to give at least
passing consideration to the position that stop payment need not be

Can Reduce Stop Payment Work, Bankers Monthly, July, 1947, p. 311; Stop Pay-
ments That Stop, Bankers Monthly, Feb., 1937, p. 104.

35. Evidence that many depositors do not use a proper amount of diligence in
writing checks on which they subsequently stop payment tends to induce some sympathy
for the banks. For example, an officer of a bank once requested a 'depositor's
reason for stopping payment. She replied: "'The only way I could get rid of the
salesman was to subscribe to one of his magazines, so I gave him a check.'" Stop
Payments That Stop, Bankers Monthly, Feb., 1937, p. 104.

36. "On a certain week, early in 1947, one Chicago bank received one hundred
stop payment orders each day for seven days. On another occasion this same bank
received a stop payment order on an entire payroll." Stop Payment Work Simplified,
Bankers Monthly, Oct., 1947, p. 480.

37. The position of the bankers is set forth in the Banker's Model Law as follows:
"1. No revocation, countermand or stop payment order relating to the payment of any
check or draft against an account of a depositor in any bank or trust company doing
business in this state shall remain in effect for more than six months after the service
thereof on the bank, unless the same be renewed, which renewals shall be in writing
and which renewals shall be in effect for not more than six months from date of
service thereof on the bank or trust company, but such renewals may be made from
time to time. 2. No notice affecting a check upon which revocation, countermand or
stop payment order has been made at the time of the taking effect of this act shall be
deemed to continue for a period of more than six months thereafter." Laws Can
Reduce Stop Payment Work, Bankers Monthly, July, 1947, p. 311.

38. IoWA CODE ANN. c. 528, § 528.62 (1946) ; TEX. STAT., REV. Civ. art. 342-712
(1948).

39. VA. CODE § 6-73 (1950).
40. See note 37 supra.
41. TJCC §4-403(2).
42. Ibid.
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accorded legal status. Litigation would thus be avoided; banks, gov-
erned by the forces of competition, could regulate stop payment as they
deem advisable. Further, if stop payment were totally dispensed with,
payees and business generally would benefit from increased negotiability:

There are several answers to these arguments and in defense of
preserving the legal right to stop payment. The increased negotiability
plea may be balanced by the fact that confidence in the banking system
and in the use of checks is increased by allowing the depositor to retain
a certain degree of control over his checks. Further, the point that
abolishing stop payment rights would eliminate litigation between
depositors and banks is countered by the realization that through the
stop payment device a considerable amount of depositor-payee litigation
is avoided. Since there is usually a valid reason for stopping pay-
ment, fulfillment of the order maintains a status quo, thereby making
legal action to protect the depositor's rights unnecessary. Finally, more
compelling reasons must be advanced to justify destruction of the legal
basis for an accepted commercial practice where the impact of such a
change is to a great extent unforeseeable.

It seems that the accepted and better view is that stop payment
should be retained as a legal right for depositors. It may even be
feasibly contended that the stop payment right should be absolute.
The damaging argument against imposing strict liability on the banks,
however, is that it creates excessive administrative burdens for the
banking system. An inevitable effect will thus be to impede, or at
least increase the cost of maintaining, the efficiency of the check
collection system. 43 Further, at least one writer contends that "[t]he
drawer, who placed the check in circulation, should bear his fair share
of the responsibilities and liabilities involved. In most cases, it is the
drawer's conduct that creates the situation making a stop payment
order necessary. He should not be allowed absolute freedom to place
checks in circulation knowing that he can stop payment at any time
with absolute impunity to himself."' 44  This contention is even more
forceful with regard to irresponsible drawers who become habitual
users and abusers of the stop payment right.

Hence, a major concern of the Code is to provide maximum
protection for depositors without imposing undue burdens upon the
banks. Since these objectives will often clash, no legislation can com-
pletely satisfy both interests. The Code represents a compromise which

43. Stop Payment Work Simplified, Bankers Monthly, Oct., 1947, p. 480; Stop
Payment Work Reduced, Bankers Monthly, Sept., 1947, p. 450; Laws Can Reduce Stop
Payment Work, Bankers Monthly, July, 1947, p. 311.

44. Horner, supra note 25, at 300.
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experience may prove commendable. Its recognition of a limited
release agreement, coupled with the six month time limitation should
do much to relieve banks' administrative difficulties, without severely
restricting stop payment rights.

That little apparent improvement has been accomplished on the
negligence question cannot be denied. The Code's treatment of "due
care" falls far short of its stated purpose to inject certainty into
commercial transactions. Perhaps legislative particularization of the
negligence concept is not possible in light of inherent differences in
banking procedures. A further disturbing aspect of the "ordinary care"
problem is the realization that determination of the required standard
of conduct will frequently be a prerogative of a jury. However
"good and true" the twelve may be, there is but a faint possibility that
sound and certain commercial decisions will emanate from vacillations
inherent in the jury system.

One certain result of the Code's proposal will be to hinder the
depositor who attempts to prove that his order was paid over because
of the bank's failure to exercise ordinary care. The judiciary or legis-
lature, however, could eliminate this difficult task by holding that mere
proof of payment over a stop order creates a presumption or prima facie
case of negligence.45 The bank would thus be required to come forth
with evidence that it had made a bona fide and reasonable effort to
stop payment,46 and to explain, if possible, why the order in question
was violated. This requirement seems fair, since these matters are
within the sole knowledge of the bank. Such a procedure would reduce
the conjectural element present in stop order litigation; the courts,
aided by more complete information pertaining to banking procedures

45. This approach, somewhat analogous to the doctrine of res ipsa loquitur,
has been suggested as a remedy for a similar problem in the Uniform Bank Collection
Act. "A bank should be liable as an insurer but if such a rule is not invoked the
doctrine of res ipsa loquitur, which would make the bank prima facie liable on proof
of loss, at least should be codified here." Beutel, The Proposed Uniform Bank Collec-
Fion Act and Possibility of Recodijication of the Law on Negotiable Instruments, 9
TULANE L. REV. 378, 404 (1934-35).

46. Under UCC § 4-103(3) proof that the bank's efforts conformed to a general
banking usage would create a prima facie, not a conclusive, presumption of ordinary
care. Thus the bank would set forth the procedures it employed in attempting to
catch the fugitive check, and then would endeavor to demonstrate that these procedures
approximate those used by nearly all the banks in its commerc'al area. in most juris-
dictions, this would offset the suggested presumption in favor of the depositor, leaving
the case to be decided upon proven specific acts of negligence, or proof that the general
banking usage itself fails to measure up to the standard of care.

Since the provision requires a significant amount of explanation and proof by the
bank before it may be utilized, it should not frustrate the purpose of the suggested
presumption in favor of the depositor. Moreover, as po:nted out earlier in the text, there
are at present no general banking usages in regard to stop payment procedures; it is,
therefore, unlikely that the bank could take advantage of this provision.
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could better develop a more certain and predictable pattern of conduct
required of banks than now exists. It seems that this approach at least
deserves a fair test. If experience proves it to be unworkable, and
confusion still prevails, then in the interest of achieving certainty and
consistency, it may perhaps be desirable to restore strict liability.

One final lesson may be deduced from this study of, the proposed
Code as it relates to stop payment rights: Legislation which attempts to
regulate commercial practices infrequently achieves with a high degree
of satisfaction its announced purposes of providing certainty, simplicity,
and a proper balance between individual rights and commercial ex-
pediency.

The difficulties inherent in ascertaining the impact of the various
suggested controls for complicated commercial operations makes legis-
lation at best a calculated guess as to what is most desirable. There
will inevitably appear compelling arguments for a different approach
or for a readjustment of duties and liabilities. This predicament must
be tolerated until legislative methods are devised which will allow for
more definite comprehension of exactly what consequences will follow
from the alternative proposals. Perhaps, a closer approximation of
legislative methods with those of the natural and social sciences will
uncover the data necessary to achieve this end.47 Then legislation in
this area can be based on even more certain grounds than the ". .. time
and thought from a great many people well informed in both the
business and the legal sides of the [commercial] fields. .. .

SAMUEL E. PERKINS: A JUDGE IN POLITICS*

Remembered today for his long tenure on the Indiana Supreme
Court and for his competence as a legal craftsman, Samuel Elliot Perkins
was in his own lifetime famous-indeed notorious-for entirely differ-
ent reasons. 1 During the Civil War years, although a member of the

47. For example, future efforts to draft legislation for banking operations might
benefit from more systematic study and analysis of actual banking practices. An inten-
sive scanning of the varied practices used in the many banks, perhaps even time-motion
studies of employee functions, would certainly give more accurate content to the vague
phrase "administrative burden."

48. Goodrich, Foreword to the UNIFORM. COMMERCIAIL CODE VI (Text And Com-
ments Edition, 1952).

* This paper was completed as part of the requirements in 3rd year Legal

History by Hugh P. Husband, Jr. A.B. 1949, J.D. 1952, Indiana University.
1. Lawyer, newspaper editor, and devotee of the Democratic party, in 1843

Perkins at the age of 34 was appointed to the Supreme Court. In addition to his
judicial duties, Perkins taught law at Northwestern Christian University in Indian-


