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POSSESSION AND CONTROL OF IéSTATE PROPERTY
DURING ADMINISTRATION: INDIANA
PROBATE CODE SECTION 1301

Statutory reform of the law generally follows a pattern of piece-
meal enactment in response to particularly pressing needs. The changes
wrought by codification can more often be traced to shifts in basic social
and economic conditions, to the consequent evolution of fresh legal con-
cepts, and to the need for a more systematic organization of the law.
In recent years, the development of probate law has proceeded increas-

60. In Automatic Canteen Co. v. FTC, 346 U.S. 61 (1953), for example, there were
some 80 sellers granting the buyer allegedly illegal discounts. Various other buyers
were receiving price discounts on candy products contemporaneously with Automatic
Canteen, as appeared in the facts of another case. That case involved in part a charge
against the Curtiss Candy Company of granting discriminatory prices to Automatic Can-
teen, Confection Cabinet Company, Berlo, Sanitary Automatic, and “several other
buyers.” Curtiss Candy Co., 4 F.T.C. 237, 263 (1947).

The matter is further complicated by the fact that violations of the Act in this
situation extended back beyond the buyers and sellers of candies involved. Two com-
panies, Corn Products and Staley, were found guilty of allowing discriminatory prices
on glucose, a basic ingredient of candy, to various manufacturers of confections. A. E.
Staley Co., 34 F.T.C. 1362 (1942) ; Corn Products Refining Co., 34 F.T.C. 850 (1942).

61. See Austern, Tabula in Naufragio—Administrative Style; Some Observations
On The Robinson-Patman Act, ANTITRUST Law Symrosium 105, 107-109 (1953 ed.).
This writer comments on the fact that there is a great deal of business support of the
Act in spite of the criticism léveled at it from many other sources.
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ingly by means of codification.! The new Probate Code,? the first major
modification of Indiana law relating to the administration of decedents’
estates in more than half a century,® presents an enormous problem of
analysis and interpretation to the lawyers and the courts of this state.*

Since some of the Code is a carry-over from existing statutes, a
number of sections will be familiar and others may be easily integrated
with former practices.® Manifold changes have been made, some of
which are so fundamental that it is questionable whether a knowledge
of past and present probate law, in Indiana at least, will assist counsel
in anticipating the consequences when the task is to draft a will or to
advise the administrator or executor of a decedent’s estate. A cardinal
example is Section 1301% which bestows possession of the entire estate,
both real and personal property, upon the personal representative.?

1. “Probate law is on the march. In no area of property law has there been more
legislative activity in the past two decades than in the law of decedents’ estates. . . .
Since 1930 ten codes of probate law have been enacted in as many states.” Simes, Ten
Probate Codes, 50 Micu. L. Rev. 1245 (1952).

2. Indiana Acts 1953, c. 112. Inp. ANN. Stat. §§6-101 to 8-218 (Burns 1953).
Hereinafter the Indiana statute will be referred to simply as the “Code”.

3. The bulk of former Indiana law in reference to decedents’ estates is derived
from the Acts of 1881 (Spec. Sess.), c. 45. See Inp. ANN. StaT. §§6-101 to 6-2355
(Burns 1933).

4. The new Code became effective on January 1, 1954. Inpiana Prosate Cobe
§2502. Different consequences may develop if a person dies before January 1, 19534,
and probate proceedings are pending as of that date. Section 102 (a) [INp. ANN. STAT.
§ 6-102 (a) (Burns 1953)] of the Code states that the new law will govern “all further
procedure in probate proceedings then pending, except to the extent that in the opinion
of the court their application in particular proceedings or parts thereof would not be
feasible or would work injustice, in which event the former procedure shall apply.”
Impliedly then, the Code may control even though the decedent passed away prior to
January 1, 1954, and the administration of his estate has already commenced. No
attempt is made here to predict when the court should exercise its discretion and apply
the new law. Subsection (b) of Section 102 concerning substantive rights apparently
is intended to afford some direction to the court in this regard. And see Van Fleet v. Van
Fleet, 49 Mich. 610, 14 N.W. 566 (1883). As to the procedural aspect of the problem com-
pare Fen. R. Civ. P. 86 (a), which evidently served as a model for Section 102 (a) of the
Code.

5. See Inpiana Proeate Copk, Part II, which is an explanatory supplement com-
piled by the Indiana Probate Code Study Commission. Under each new section its
relation to prior law, if any, is discussed. The Commission’s Comments are included
under the appropriate sections of the 1953 Replacement to Vol. 3 of Burns.

6. “Sec. 1301. Every personal representative shall have a right to, and shall take,
possession of all the real and personal property of the decedent except the homestead
of the surviving spouse and minor children. He shall pay the taxes and collect the
rents and earnings thereon until the estate is settled or until delivered by order of the
court to the distributees. He shall keep in tenantable repair the buildings and fixtures
under his control and may protect the same by insurance. He may maintain an action
for the possession of the real property or to determine the title to the same.” This is
Inp. ANN. Star. §7-701 (Burns 1953).

7. As an indication of the importance of Section 1301, see Inp. ANN. StaT. §7-701
(Burns 1953). The Commission’s Comment thereunder states: “This section is essential to
the smooth operation of the Code.”

“It has been estimated that the title to all real estate passes through the Probate
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“Ewery personal representative shall have a right to, and shall take,
‘possession of all the real and personal property of the decedent except
the homestead of the surviving spouse and minor children.”

Awarding possession of the decedent’s real estate to the executor
or administrator under any circumstances is a far-cry from the common
law doctrine that only the personal property may be controlled by the
personal representative, while the realty passes at once to the heirs or
devisees.® Under this rule, an end-product of feudal concepts, the per-
sonal representative had no interest whatsoever in the real property of
the deceased.® Realty is no longer completely excluded from administra-
tion, however, inasmuch as it is now provided by statute in every state
that the executor or administrator may sell the real property in order
to pay debts and legacies.?® Nevertheless, it is purely a statutory power
of sale, and ordinarily the personalty must be exhausted. Furthermore,
the personal representative must prove to the court that such a sale.is
necessary for the purposes specified in the statute.!! In case of a sale

court at least once in every fifty years. At any rate, the volume of real property
involved in probate proceedings is very large.” Shepherd, Real Estate Sales in Probate—
Suggested Reform in Procedure, 15 Carir. S.B.J. 65 (1940).

8. Comment, 21 Iowa L. Rev. 793 (1936) ; Comment, 2 MonT. L. REv. 148 (1941).
There is some indication that the early American practice did not always follow the
common law. In discussing colonial county court records of the period 1671-1680, a
recent writer says: “The court still distributed land as well as chattels. The personal
representative sued for land and seems to have exercised as much control over the
realty as the personalty, though doubtless in many instances he left all the tangibles
in the custody of the family.” Atkinson, The Development of the Massachusetts Pro-
bate System, 42 Micu. L. Rev. 425, 437 (1943).

9. Barry, Modernizing the Law of Decedents’ Estates, 16 Va. L. REV. 107 (1929),
describes the medieval system used by the common law courts in reference to the devolu-
tion of real estate. “Upon the death of the holder of the fee the title vested in the
heir designated by that law [law of primogeniture and the canons of descent]. It did
not await administration of the decedent’s estate, nor was it dealt with by an executor
or administrator. Furthermore, the land was not alienable by the holder, nor could
he charge the inheritance with his debts; therefore on his death his creditors must
look to his personal estate. The land was not included in the administration.”” Id. at
116, 117.

“This distinction is a vestige of the feudal system of estates under which the fee
to real property reverted to the feudal lord at the death of the feudal tenant.” Comment,
21 Towa L. Rev. 793 (1936).

Prior to the English Land Transfer Act 1897, “an administrator had nothing
whatever to do with- the intestate’s realty. That was a matter for the heir-at-law.”
*137 L. T. 336 (1914).

10. “At the present time statutory grants of authority to sell real property for the
-~ payment of debts are almost universal. But since the proceeding is statutory there must
“be a strict compliance with the statute.” Nylund, Sale of Real Estate of Decedents
Under the Probate Act, 5 JoN MarsgairL L. Q. 548 (1940); Comment, 21 Iowa
‘L. Rev. 793 (1936). See Inp. ANN. StaT. § 6-1107 (Burns 1933).

11. See Fiscus v. Moore, 121 Ind. 547, 553, 23 N.E. 362, 364 (1890) ; Hochstedler v.
Hochstedler, 108 Ind. 506, 512, 9 N.E. 467, 470 (1886) ; Humphries v. Davis, 100 Ind.
369, 372 (1885) ; Smith v. Dodds 35 Ind. 452 456 (1871).

An administrator has so little control over the real property of the estate that his
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of the real estate by the administrator, the heirs have the right to posses-
sion until the personal representative makes the deed.*? Thus, despite
the gradual modernization of land law, the common law distinctions be-
tween real and personal property survive, at least in part, to the present
time.

Whether Section 1301 will serve to further eradicate an important
point of differentiation depends to a considerable extent upon the con-
struction which the Indiana courts place upon the initial sentence; i.e.,
does the statute impose a duty on the personal representative or does it
merely give him a discretionary right?

As is stated in the explanatory supplement to the Code,'® Section
1301 is based upon the Model Probate Code, Section 124, and also fol-
lows Section 571 of the California Probate Code.!* Actually the lan-
guage of the Indiana statute is virtually identical with the terms of the
Model Probate Code.® The authors of the Model Probate Code express-
ly prefer the California statute,*® which states that the personal repre-
sentative “must” take possession of the real estate and which is held to
be imperative in its effect.’® When this is considered in conjunction with

promise to pay taxes on the land to a purchaser at an administrator’s sale was not
binding on the estate in the absence of facts showing a right to charge the estate
or that consideration for the promise arose prior to the intestate’s death. Moody v.
Shaw, 85 Ind. 88 (1882).

12. See Cole v. Lafontaine, 84 Ind. 446, 447 (1882). “The power to sell the real
estate for the payment of debts was conferred upon the personal representative by
statute, in England, and in many of our states, long before the power to take the
rents and profits thereof was given . . .; and until sale thereof, the heir was entitled
to the exclusive possession, and could maintain actions against those who interfered
with it, precisely as the ancestor might have done.” Jones v. Billstein, 28 Wis. 221,
231 (1871).

13. InpraNA ProBaTe Cobg, Part II, at 50 [see Comment under INp. ANN. StaT.
§7-701 (Burns 1953)]. Part II apparently is a sort of handbook of legislative intent.
“The report of the Probate Code Study Commission made pursuant to the provisions
of Chapter 302 of the Acts of the 86th Session and Chapter 347 of the Acts of the
87th Session of the General Assembly of the State of Indiana may be consulted by
the courts to determine the underlying reasons, purposes and policies of this Act, and
may be used as a guide in its construction and application.” INp. ANN. StaT. § 6-104
(Burns 1953). What weight the courts will accord these interpretative notes remains
to be seen.

14. MobeL ProBaTE CopE § 124 (1946); Car. Pros. Cope ANN. §571 (Deering
1944).

15. The first sentence of Section 124 states: “Every personal representative shall
have a right to, and shall take, possession of all the real and personal property of the
decedent except the homestead and exempt property of the surviving spouse and minor
children.” (The italicized words are omitted from the Indiana Code.) The difference
presumably is insubstantial since the exempt property in Indiana is not included in the
inventory in the first instance. See Inp. ANN. Stat. § 7-602 (Burns 1953).

16. See the Comment following Section 124 of the Model Probate Code, supra
note 14, at p. 133.

17. Wood v. American National Bank of San Bernardino, 24 Cal. App.2d 313, 74
P.2d 1051 (1938). See In re Palm’s Estate, 68 Cal. App.2d 204, 222, 156 P.2d 62, 66
(1945) ; Richards v. Blaisdell, 12 Cal. App. 101, 106 Pac. 732, 736 (1910).
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the language used in Section 1301, it seems reasonably clear that the
intention of the draftsmen was that the executor or administrator should
have not only the right but also the duty of possession of the entire estate
during the period of administration.’® The failure to use more positive
phraseology may invite argument to the contrary, particularly should a
testator attempt to provide otherwise in his will'® or should a personal
representative balk at assuming his full responsibilities.2 In view of the
avowed genesis of this section, it is somewhat perplexing that the Code
did not impose the duty of possession in clearly unmistakable terms and
that the Model Probate Code was written as it is.2!

Statutes giving possession and control of realty to the personal
representative are now in effect in over one-half of the United States

18. The term “shall” ordinarily carries a mandatory or imperative meaning, as a
matter of statutory construction. The burden of proving otherwise is on the attacking
party. Morrison v. State of Indiana ex rel. Indianapolis Free Kindergarten and Chil-
drens Aid Society, 181 Ind. 544, 105 N.E. 113 (1914).

19. Since the operation of this Section is not delimited by any phrase such as
“unless the will provides otherwise”, a directive by the testator in clear derogation
thereof no doubt would be rejected. However, as the statute does not say that the
personal representative must take possession, the courts may be reluctant to give it
an obligatory construction when faced with a contrary expression by the testator.
The Michigan statute, at one time interpreted to limit the personal representative’s power
of possession to a case of absolute necessity, Streeter v. Patton, 7 Mich. 341 (1839),
now reads, “ . . and it shall be his duty to take possession thereof immediately follow-
ing his appointment.” MicE. CoMp. Laws § 707.1 (1948).

And, if it is established that the Code imposes a duty on the personal representative,
a testator should designate the person whom he wishes to have possession as executor
in his will. Of course, the personal representative does not hold the assets for his own
benefit primarily, rather he holds the property for the benefit of the estate and generally
must account for his use and occupation. In many instances, the person that most
likely will be the primary object of the testator’s bounty is the surviving spouse who
is now entitled (husband as well as wife) to the possession of the homestead to the
exclusion of the personal representative for one year after the decedent’s death. Minor
children are given the same right even though there is no surviving spouse. IND. ANN.
Srar. § 6-401 (Burns 1953).

20. Not all executors and administrators are hyper-zealous. See discussion at p. 274
infra.

21. It should be noted, however, that the originators of the Model Probate Code
were possibly more interested in assuring the control of the probate court over the
land of the decedent throughout the course of administration than they were in un-
equivocal terminology. Simes and Basye, The Organization of the Probate Court in
America: II, 43 Mice. L. Rev. 113 (1944). “One of the most serious defects in the
English probate system of the period prior to the middle of the nineteenth century was
the great divergence in the freatment of real and personal estate. The ecclesiastical
courts had no jurisdiction whatever over the decedent’s land. They admitted wills of
personalty to probate; but wills of land were not probated there nor anywhere else.”
Id. at 121. The authors reached the conclusion that statutes granting possession and
control of the real estate to the personal representative were a valuable determinant in
reference to the jurisdictional issue. Id. at 129. This may have been the raison d’eire
of Section 124 of the Model Probate Code, although the Comment thereto contains
no inference to that effect.

The estate of a decedent passes into the custody of the state to be managed until
creditors are paid and rights of devisees and heirs are established, and, while reposed
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and two territorial possessions.?? In a majority of these states the statute
is mandatory either in language or construction.?® In other states the
executor or administrator is entitled to take possession, but it is not im-
perative that he do so unless, of course, the property is needed to satisfy
claims.?* The matter may be left to the discretion of the probate court,?®
and, in at least one state, the representative of the estate may intercept

in the custody of the state, the Superior Court sitting in probate can determine the
rights of rival heirs, the necessity of sales, and other incidents of winding up the estate.
In re Kennedy’s Estate, 87 Cal. App.2d 795, 197 P.2d 844 (1948).

An executor or administrator has the duty of taking possession of the property
of the estate and of preserving it for the benefit of heirs and creditors, but his
possession and handling of the property are subject to the control of the probate
court. In re Palm’s Estate, 68 Cal. App.2d 204, 156 P.2d 62 (1945).

See also Car. Pros. Cope ANN. § 300 (Deering 1944).

22. Ava. Copk tit. 61, § 242 (1940) ; Ariz. Cobe Ann. §§ 38-809, 38-1101 (1939);
ARrk. Star. ANN, §62-2401 (Supp. 1951) ; Car. ProB. Cope ANN. §§ 571, 581 (Deering
1944) ; Coro. Stat. ANN. c. 176, § 115 (1935) ; ConNN. GeEN. StaT. § 7035 (1949) ; Fra.
Star. §733.01 (1951); Ga. Cooe AnN. §113-908 (Supp 1951); Ipamc Copbe ANN.
§§ 15-410, 15-802 (1948) ; Kawn. Gewn. Star. §59-1401 (1949); Mice. Comr. Laws
§707.1 (1948) ; MinnN. StaT. ANN. §525.34 (West 1947) ; Mont. Rev. CobEs ANN.
§§ 91-2210, 91-3201 (1947); Nee. Rev. Star. §30-406 (1943); NEev. Comp. Laws
§§ 9882.106, 9882.191 (Supp. 1941); N. Y. Decepent Estate Law §§ 13, 123; N. D.
Rev. Cope §30-1304 (1943); Oxra. Stat. AnN. tit. 58, §§251, 290 (1951); Ore.
Comp, Laws §19-301 (1940) ; Pa. Srar. Ann. tit. 20, §320.501 (1950); S. D. Cope
§ 35.1101 (1939); Tex. StarT., Rev. Civ. art. 3314 (1948) ; Uram Cope ANN. §75-11-3
(1953) ; WasH. Rev. Cope § 11.48.020 (1951) ; Wis. StaT. § 312.04 (1951) ; Wvo. Core,
Stat. AnN. §§6-1309, 6-1901 (1945); ALaska Comp. Laws AnnN. §61-182 (1949);
CanaL Zone Cobpe tit. 4, §§ 1440, 1521 (1934).

23. Ariz. Cope AnnN. §38-1101 (1939); Car. Pros. CobE ANN. §571 (Deering
1944) ; Coro. Stat. AnN. c. 176, § 115 (1935), Galligan v. Hayden Realty Co., 62 Colo.
477, 163 Pac. 295 (1917) (Personal representative’s obligation as to possession held to
be absolute and exclusive.); Conn. GEN. StaT. §7035 (1949) (unless the realty has
been specifically devised or inconsistent directions are given by the will) ; FLa. Start. -
§733.01 (1) (1951); Ipamo Cope AnN. §15-802 (1948); Micu. Comp. Laws §707.1
(1948) ; Mont. Rev. CopEs Ann. § 91-3201 (1947) ; N. D. Rev. Cope § 30-1304 (1943);
Oxra. Stat. ANN. tit. 58, § 251 (1951) ; Ore. Comp. Laws AnN. § 19-301 (1940) (But
where the property is in the possession of a third person by virtue of a lease, the
possession and control of the executor or administrator is subordinate to the right of
the lessee.) ; Pa. Stat. Ann. tit. 20, § 320.501 (1950) ; (except real estate occupied by
an heir or devisee, but the court may direct otherwise if necessary) ; S. D. Cooe § 35.1101
(1939) ; Tex. Start., Rev. Civ. art. 3314 (1948); Utar Cope ANN. §75-11-3 (1953);
Wro. Comp. Star. ANN. §6-1901 (1945) ; Araska Comp. Laws ANN. § 61-18-2 (1949) ;
CanaLr Zonke Copk tit. 4, § 1521 (1934).

24. Ga. Cope Ann. §§113-907 (1939), 113-908 (Supp. 1951), Smith v. Fischer, 52
Ga. App. 598, 184 S.E. 406 (1936) ; Kan. Gen. Star. §59-1401 (1949) ; MINN. STAT.
ANN. §525.34 (West 1947) ; Nes. Rev. Star. § 30-406 (1943), J. H. Melville Lumber
Co. v. Maroney, 145 Neb. 374, 16 N.W.2d 527 (1945); Nev. Comp. Laws § 9882.106
(Supp. 1941) ; N. Y. Decepent EstatE Law § 13 (2) (Power to take possession does
not include real property specifically devised unless it is necessary for payment of
administration expenses and debts and then only upon approval by the surrogate.), In re
Skewry’s Will, 33 N.¥.S.2d 610 (Surr. Ct. 1942) ; Wasu. Rev. Copg § 11.48.020 (1951) ;
Wis. Stat. § 312.04 (1951), Edwards v. Evans, 16 Wis. 193 (1862) (Until personal
representative takes possession, the right of the heirs to the possession remains unim-
paired.).

25. ARk, StaT. ANN. § 62-2401 (Supp. 1951).
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possession of the realty only where such is necessary for the best interests
of the estate.2®

Where, in pursuance of a duty, the personal representative assumes
possession-of the entire estate immediately upon the issuance of letters,2?
there is a marked divergence from the early common law doctrine and -
the later statutes making the realty answerable for debts and charges
under certain circumstances.?® However, where the executor or admin-
istrator merely has a right to possession, unless he exercises that pre-
rogative, the situation may remain much the same.?? In fact, the poten-
tial consequences incident to the occupation and control of the real estate
are of sufficient magnitude that it would seem provident to unequivocally
delineate the matter of possession of the estate property.?® If a would-be
representative of the estate is reluctant to take-over and manage the realty,
it would be better to let him decline the position rather than necessitate a
petition to the court by the creditors or heirs to compel him to act at
some later date.3!

In contrast with the modern majority view that possession of the
entire estate is in the hands of the personal representative or subject to
his control, most states still follow the early English view that title to

26. Avra, Cope tit. 61, §242 (1940); See Layton v. Hamilton, 214 Ala. 329, 107
So. 830 (1926) ; Powell v. Labry, 210 Ala. 248, 97 So. 707 (1923). This refers to
possession for purposes of renting the lands, and, thus, it differs from former Indiana
law directing a seizure of the real property from the heirs or devisees when the per-
sonalty was insufficient and a sale of the realty was essential for the payment of
liabilities of the estate. InD. ANN. Star. §6-1107 (Burns 1933); Globe Mercantile
Co. v. Perkeypile, 189 Ind. 31, 125 N.E. 29 (1920). Cf. Fralich v. Moore, 123 Ind. 75,
24 N.E. 232 (1890).

It is similar, though, to the provision which empowered the court by special order
to authorize an administrator or executor to take possession of lands and lease or mort~
gage the same to obtain money to pay debts. INp. ANN. Star. § 6-1145 (Burns 1933);
First National Bank v. Hanna, 12 Ind. App. 240, 39 N.E. 1054 (1895).

Moreover, Section 1301 supplants two sections of prior Indiana law which per-
mitted the personal representative to take possession and manage the real estate when
no heirs or devisees were within the State. INp. ANN. StaT. §§6-1151, 6-1152 (Burns
1933) ; Kidwell v. Kidwell, 84 Ind. 224 (1882); Lockridge v. Citizens Trust Co. of
Greencastle, 110 Ind. App. 253, 37 N.E2d 728 (1942).

27. Inp. ANN. Start. §§ 7-401, 7-403 (Burns 1953).

28. See notes 8 through 12 inclusive supra.

29. Under prior Indiana law, supra note 26, the heirs or devisees might be ousted
from possession when a sale of the realty became necessary. If it is not imperative
that the personal representative take possession, they may still remain in possession
until a sale is unavoidable. See Edwards v. Evans, 16 Wis. 193 (1862). The principal
difference possibly would be that the executor or administrator may demand possession
without demonstrating the necessity of a sale, as was formerly the case. Bowen v.
Willard, 203 Minn. 289, 281 N.W. 256 (1938) ; Miller v. Hoberg, 22 Minn. 249 (1875).

30. See generally discussion pp. 261 et seq., infra. See also notes 18 and 19 supra.
While it is apparent that the Code is intended to impose a duty upon the personal repre-
sentative, the avenue of challenge has not been completely blocked-off.

31. See In re Bartels’ Estate, 238 Mo. App. 715, 187 S.W.2d 348 (1945); In re
Baker's Estate, 164 Misc. 92, 298 N.Y.S. 261 (Surr. Ct. 1937).
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personal property passes to the representative and that title to realty
passes to the heirs or devisees.®? In a few jurisdictions, notably Cali-
fornia and Texas, a further change has been made in the old common
law rules of probate in that title to both the real and personal property
of the decedent devolves upon the devisees and heirs, subject to the pos-
session of the personal representative.3® This is in marked contrast with
present English law which holds that both title to, and possession of,
real property devolve upon the personal representative just as chaitel
interests have always descended to him.3* Apparently no state in this
country has gone quite as far, although in three states title to land regis-
tered under the Torrens system of registration vests in the personal repre-
sentative per statutory direction.?s

32. Smith v. Ferguson, 90 Ind. 229 (1883); Hooker v. Porter, 271 Mass. 441,
171 N.E. 713 (1930) ; Richards v. Pierce, 44 Mich. 444, 7 N.W. 54 (1880) ; State Bank
of Loretto v. Dixon, 214 Minn. 39, 7 N.W.2d 351 (1943); In re Merrill's Estate,
165 Misc. 161, 300 N.Y.S. 671 (Surr. Ct. 1938); Murphy v. Tillson, 64 Or. 558, 130
Pac. 637 (1913).

33. Cavr. ProB. Cope ANN. § 300 (Deering 1944) ; Tex. StaT., REV. Civ. art. 3314
(1948). See also Ipamo Cope ANN. §14-102 (1948) (Real and personal property
of an intestate passes to his heirs subject to control of the court and possession of the
administrator.) ; MonT. Rev. Copes ANN. § 91-402 (1947) (same as Idaho); N. D. Rev.
Cope § 56-0605 (1943) (applies only to a specific devise or legacy) ; OKLA. STaT. ANN.
tit. 84, § 212 (1951) (same as Idaho); S. D. CopE § 56.0102 (Title to property not dis-
posed of by will passes to heirs subject to control of court and possession of adminis-
trator.), § 56.0407 (applies to a specific devise or legacy) (1939); Urarm Cope ANN.
§§ 74-3-9, 74-4-2 (1953) (same as South Dakota).

Professor Simes has commented more recently on the question of title during
administration. After restating the present English law, he continues, “[nJow with
feudalism dead for centuries past we find a trend on both sides of the Atlantic to unify
the rules as to real and personal property. In most states in this country it is still
the rule that title to chattels passes to the executor or administrator, but title to land
passes to the heir or devisee. In a small number of states, however, . . . we find
statutes to the effect that title to both real and personal property passes to the heir
or devisee, subject to the powers of the executor or administrator to administer the
estate. I don’t think that makes very much difference in the practical working out of
the problems involved in administration, but I do think that the theory is quite dif-
ferent” Simes, Important Differences Between American and English Property Law,
27 TemreLE L. Q. 45, 48 (1953).

34, Land Transfer Act 1897, 60 & 61 Vicr, c. 65, §§1 (1), 2 (2) (vested the
entire estate in executors) ; Law of Property Act 1922, 12 & 13 Geo. V, c. 16; Adminis-
tration of Estates Act 1925, 15 & 16 Geo. V, c. 23, § 1 (extended title and possession
to administrators as well).

This may be the law in Canada as well. “Section Two [Devolution of Estates Act]
provides for the vesting of all real and personal property of the deceased in his personal
representative, and that ‘subject to the payment of his debts the same shall be adminis-
tered, dealt with and distributed as if it were personal property not so disposed of'.”
Comment, 18 Can. B. Rev. 799, 801 (1940).

35. Ga. CopE ANN. § 60-508 (1937) ; Ore. Comp. Laws AnN. § 70-368 (1940) ; Va.
CopE § 55-112 (1950)—this section provides that the act establishing the Torrens system
(Acts 1916, c. 62) be continued in force. Section 61 of that Act as amended stipulates
that title to registered land vests in the personal representative.

Georgia is further unique in that title to devised land remains in the executor during
administration and does not pass to the devisee. Ga. Cope AnN. § 113-801 (1937) : “All
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According to cases under statutory provisions similar to Section
1301, the executor or administrator is entitled to sue for possession
immediately upon the issuance of his letters,’** and he may maintain
ejectment based on his right to possession, whether or not he is under
a duty as in California.’*® In at least one state, however, he cannot
bring an action for trespass upon the real estate after the decedent’s
death, unless he has first asserted his right under the statute by taking
possession of such real property. If he does take possession, he may
then maintain an action for a trespass committed thereon before he
took possession since his possession relates back to the death of the
decedent.’’® In two states, where the personal representative is given
merely a right to take possession of the land, the court has said this
was a possessory interest only and was insufficient to enable him to
bring an action to quiet title.1?

The California probate law expressly provides: “The heirs or
devisees may themselves, or jointly with the executor or administrator,
maintain an action for the possession of the real property, or for the
purpose of quieting title to the same, against anyone except the executor
or administrator; but they are not required to do so.”**® This has been
construed to allow the statute of limitations to run against minor heirs
in that the right of action likewise vests in the personal representative,
who is under no legal disability, so the statute of limitations commences
to run despite the disability of the minor.?'® The Kansas statute states:

in regard to registered land and devised realty in Georgia. See also IND. ANN. STAT.
§ 7-703 (Burns 1953).

114, In Page v. Tucker, 54 Cal. 121 (1880), the devisee sold land to the defendant,
and the plaintiff, special administratrix, successfully brought ejectment without alleging
and showing that her possession was necessary to pay debts. The court said, at 123:
“The executor or administrator cannot be kept out of [real] property until the Probate
Court shall have settled his accounts, and the debts and expenses have been ascertained,
and then, and not till then, have his action to recover possession; but immediately
upon the issuance of his letters, he is entitled to have the possession of the estate
of deceased, to the end that the rents and profits, and, if need be, the proceeds of
the property itself, be applied to the payment of debts and charges, and the balance,
if any, distributed, and by him delivered to the parties entitled.”

115, Moragne v. Moragne, 143 Ala. 459, 39 So. 161 (1905); Curtiss v. Herrick,
14 Cal. 118 (1859) ; Moody v. Macomber, 159 Mich. 669, 124 N.W. 549 (1910) ; Tillson
v. Holloway, 90 Neb. 481, 134 N.W. 232 (1912). Contra: Humphreys v. Taylor, 5
Ore. 260 (1874).

116. Noon v. Finnegan, 290 Minn. 418, 13 N.W. 197 (1882).

117. Youngson v. Bond, 64 Neb. 615, 9¢ N.W. 556 (1902). Administrators have
a mere right of possession pending the administration. “Until that right is asserted
and possession taken, the heirs may maintain ejectment for the land.” Marsh v. The
Board of Supervisors of Waupaca County, 38 Wis. 250, 253 (1875).

118. Car. Proe. Cope ANN. § 581 (Deering 1944). Arizona and Wyoming have
statutes which are virtually identical. See note 112 supra.

119. Lane v. Starkey, 59 Cal. App. 140, 210 Pac. 277 (1922). See also Miller v.
Oliver, 54 Cal. App. 495, 202 Pac. 168 (1921), further interpreting the statute.



280 INDIANA LAW JOURNAL

“IHe [the personal representative] may by himself, or with the heirs or
devisees, maintain an action for the possession of the real estate or to
quiet title to the same.”?2® It has been held to mean that the adminis-
trator may maintain an action to obtain possession of the decedent’s
real property but that the heirs alone cannot bring an action to collect
assets—the executor or administrator is a necessary party.t?*

Under prior Indiana law, the general rule was that an executor or
administrator alone was entitled to bring an action for the recovery
of the personal property of a deceased person.!?? There was a single
exception to this rule that “where there is no administrator or executor
to prosecute the action, and no debts to be paid by the estate, the heirs
may prosecute the action.”'?®* From this a possible analogy may be
drawn: Although the Code makes no specific reference to the right of
the heirs or devisees to maintain an action for possession of the real
estate, perchance they could do so under these conditions.

Manifestly, the early common law rules excluding the real property
from liability for the decedent’s debts worked to the disadvantage of
the creditors of the estate. Subsequent statutes have demonstrated a
tendency to allow claimants more and more access to the realty in seeking
full compensation, culminating in provisions such as Section 1301 of
the Code.'2* Statutes of the latter type are not of recent vintage in
every state,’?5 but in this country they represent the high point in regard
to the powers of personal representatives in the administration of de-
cedents’ estates.

Inasmuch as the Code makes all of the property of the estate,
including the rents and profits from the land, assets for the payment of
debts and charges, one obvious reason for Section 1301 is to afford

120. Kan. Gen. Star. § 59-1401 (1949).

121. Waldorf v. Waldorf, 168 Kan. 690, 215 P.2d 149 (1950). A devisee cannot
maintain ejectment until the estate is settled and the administration closed. Bilger v.
Nunan, 199 Fed. 549 (9th Cir. 1912) (diversity case decided under Oregon statute).

122. Finnegan v. Finnegan, 125 Ind. 262, 25 N.E. 341 (1890).

123. Id. at 264, 25 N.E. at 342. Ferguson v. Barnes, 58 Ind. 169 (1877), is cited
in support of this proposition.

124. Simes, supra note 1, at 1263, concludes: “. . . some trends are apparent. . . .
Fifth, there is a pronounced trend in the direction of treating real and personal property
in the same way. Sixth, . .. the policy in favor of clearing titles is apparent.”

125. See the following early cases involving the California statute. Curtiss v.
Herrick, 14 Cal. 118 (1859); Meeks v. Hahn, 20 Cal. 620 (1862); Estate of Wood-
worth, 31 Cal. 595 (1867).

Streeter v. Patton, 7 Mich. 341 (1859), which concerns the Michigan statute, has
already been referred to. See note 80 supra.

Jones v. Billstein, 28 Wis. 221 (1871), discusses a statute [Wis. R.S. c. 100, §7
(1849)] giving the personal representative the right to possession.



NOTES 281

greater protection to creditors.??® Additionally, in many instances there
is a period after the testator’s or intestate’s death when a critical need
arises for some responsible party to step in and take care of the real
property. There may be several heirs or devisees who absolutely cannot
agree as to the management and control of the realty. As a result,
valuable farm land may lie fallow, crops may be harvested too late or
not at all, and essential repairs may not be made. Awarding possession
and control to the personal representative should bring about an orderly
and efficient management of the real estate. A testimonial to the desir-
ability of having the executor or administrator assume complete control
is evidenced by the fact that in the past many competent and experienced
Indiana lawyers have expressly included similar provisions in drafting
wills to assure responsible management and supervision of the entire
estate during the interim prior to final settlement and distribution.!2?

126. Comment, 21 Iowa L. Rev. 793, 802 (1936), concludes that the assumed
purpose of legislation (such as Section 1301) is “ .. to benefit the creditors without
abolishing the vested common law rights of the owners.” In other words, the claimants
are enabled to reach the produce of the real estate, while the title continues to pass
to the heirs or devisees.

127. Interview with Norman F. Arterburn of the Vincennes Bar. In Lockridge v.
Citizens Trust Co. of Greencastle, 110 Ind. App. 253, 37 N.E.2d 728 (1942), the testator
devised all of his property real and personal, to defendants (executors) in trust
giving them full power and authority to manage and control his estate for its best
interests as the executor should determine notwithstanding any bequests in the will.
The defendants were directed to “pay out of any of the funds belonging to my estate
all of my just debts and obligations.” Plaintiffs, legatees, brought the action to recover
damages allegedly caused by defendants in collecting and retaining or disposing of the
rents and profits of the real estate devised by the will of the testator.

Defendants managed, rented, and operated the real estate (901.21 acres) from March
5, 1928 (the date the executor qualified), until May 20, 1935, when the realty was sold.
They collected $27,518.60 in rents and profits during this period. Plaintiffs alleged
that on testator’s death they became equitable owners of his real estate and as such
were entitled to the rents and profits thereof which were not an asset of testator’s
estate. This was not an action to enforce a claim against an estate represented by
the defendants, nor did plaintiffs seek an accounting. “The theory of the action is that
the appellees [defendants] are liable because they have retained or disposed of property
that was the sole property of appellants [plaintiffs] as beneficiaries of the trust estab-
lished by the will, or as heirs at law of the decedent, or as equitable owners of the
real estate devised by the will.” Id. at 259, 37 N.E.2d at 730. The lower court’s judgment
for defendants was affirmed. The Appellate Court said that the plaintiffs’ action, in the
form brought, must be sustained, if at all, as an action against the defendants as
individuals and not in their representative capacities. Also, “it is our interpretation
of the will that it was the intent of the testator that the executor, as executor, have
possession of the real estate and the rents and profits therefrom until the estate of
the testator was settled, and that then the possession thereof, with the right to the
rents and profits, pass to it as trustee, until the trust estate was settled.” Id. at 261,
37 N.E.2d at 731.

“There is no reason why a testator, by the terms and provisions of his will, could
not give his executor the right to the possession and the collection of the rents and
profits of his real estate.” The plaintiffs contended that; even so, defendants held
possession as trustee and had no right to apply rents and profits to payment of the
testator’s debts. The court disagreed, and referring to the terms of the will, said,
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Furthermore, statutes of this type aid in determining whether the probate
court has jurisdiction over the decedent’s lands throughout the course
of administration and whether the operation of the probate court is
entirely an s» rem proceeding.128

Finally, of course, probate provisions such as Section 1301 perhaps
are motivated by a rejection of the common law view that both title
and right to possession of real property pass to the heirs or devisees
immediately upon the death of the decedent.’?® Under the new Code the

“[t]his indicates that it was the intention of the testator that the rents and profits
derived from the real estate be applied to the payment of indebtedness of testator if
necessary.” Id. at 262, 37 N.E.2d at 732.

“While rents and profits are incidents of the reversion and ordinarily pass therewith,
there is no reason why the rents and profits of real estate cannot be devised by a
testator to his executor and used by him for the payment of indebtedness without
the real estate being changed into personal property.” In other words, the doctrine of
equitable conversion did not apply to this situation. The court went on to hold that
the testator, by his will, intended to award possession and control of the entire estate
to the executor plus a right to the income from the real property accruing prior to
its sale, or prior to distribution to the beneficiaries in case the realty was not sold.
“That it was further the testator’s intention that his executor use such rents and
profits the same as personal property was usable for the payment of the indebtedness
of the testator or the liabilities of his estate.” Id. at 263, 37 N.E.2d at 732.

128. See note 21 supra. For an extensive commentary on this subject, see Simes,
The Administration of a Decedent’s Estate as a Proceeding in Rem, 43 MicH. L. Rev.
675 (1945). Patently, Section 1301 will also take care of the situation where the heirs
or devisees are not within the State or their whereabouts is unknown. See note 26 supra.

129, There are those who advocate abolition of the distinctions between real and
personal property as well as others who argue for their retention. These arguments
generally relate to the title question, though. See notes 37 and 38 supra, and accom-
panying text.

Discussing the anomalies in the body of laws, Field, Improvements in the Latw,

22 AM, L. Rev. 57 (1898), asserts: “The first and most important is the distinction
still kept up between the modes of dealing with real and personal property. The
difference in the natures of the two kinds of estates undoubtedly requires some difference
in the modes of using them, but why their acquisition and transmission should not be
governed by the same rules it is not so easy to see.  Why should not dealing in land
be as free as dealing in cattle? That great inconvenience and uncertainty result from
the present differences must be manifest. . . . I mention only the devolution of the
two kinds of property, occurring at the death of an intestate owner; the real property
going to the heir and the personal to the administrator.” Id. at 61.
v “Another provision, and one in which the English lawmakers have taken a more
advanced stand than our own, is the vesting of title to real estate as well as to per-
sonal property in the executor or administrator. Admittedly, this would simplify
devolution of title and administration of estates. Such a provision was considered by
the New York revisers, but they thought the subject better deferred. With the
extensive changes already made, abolishing ancient differences in the treatment of real
and personal property, this further change seems logical and may be looked for in the
future,” Barry, supra note 9, at 131.

Note, 49 Yare L. J. 151 (1939), favors maintenance of the differentiation between
realty and personalty because of new considerations, such as the greater marketability
of personalty and losses from forced sales of realty. The distinction insisted upon goes
mainly to the question of title. Where the estate is insolvent, the Note argues that the
executor should be able to collect the rents and use them in reducing the debts, since
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granting of possession but withholding of title to the real estate as far
as the personal representative is concerned seems to exemplify a com-
promise of interests between the creditors and the heirs or devisees, along
with a partial repudiation of the strict common law concepts.®°

The ultimate impact of the new law in Indiana naturally cannot
be foretold at this time.'3 An attempt has been made here to define
the scope of a few of the changes that have been accomplished by the
Code and to suggest the possible reasons therefor. Although specific
recommendations probably are not in order in advance of a span of living
with the Code, the menace of tort liability seems sufficiently urgent to
warrant the suggestion that Section 1301 should be amended along the
lines of the Pennsylvania statute'®? to require expressly that adequate
liability insurance be purchased by the personal representative imme-
diately upon the granting of letters and at the expense of the estate.
Meanwhile, it would seem incumbent upon counsel in advising executors
and administrators to insist that they take every precaution to safeguard
themselves and the estate from the harmful depletion of assets as a
consequence of a tort judgment.

it protects creditors and may forestall an eventual sale of the realty, but that such
statutes (as Section 1301) should not apply to situations where the estate is clearly
solvent. “The requirement of a showing of insolvency is predicated on the assumption
that the preservation of the realty for the protection of creditors is the sole purpose
of the statute. Since this consideration is non-existent where the estate is solvent,
the fiduciary’s employment of the statutory power in such a case would serve no-
useful function. He would merely collect rents from the heirs and devisees, extract
additional commissions therefrom, and return the balance to them upon settlement
of the estate” Id. at 153, 154.

Sims, supra note 38, attacks the present English law awarding both possession and
title to the personal representative. “The last argument [see note 39 supra] applies
with equal force against the approximate assimilation of realty to personalty with us.
Bixcept for the payment of debts, it is frequently a source of strength in the estate
of a decedent that it consists largely of well chosen investment buildings and land;
and to make its easy sale the rule, and its retention dependent upon the assent of
the administrator or executor, would be the sad undoing of many a set of minor
children.” Id. at 1002, 1003. ’

130. For a concise statement on this point, see Comment, 21 Iowa L. Rev. 793, 801
(1936).

131. Pearson, Summary Probate Proceedings, 19 Minn. L. Rev. 833 (1935), in
discussing the revision of the Minnesota Probate Code (Laws of 1935, ch. 72), says
“ .. it is apparent that the object of the revision cannot be achieved to the fullest
extent except through a lapse of time, intense study by the lawyers, construction by
the courts, and perhaps some experimentation.”

132. See note 109 supra.



