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Article 5

REVIEWS

REVIEWS
FEDERAL TAX PROCEDURE*
As is indicated by its title, the book under review relates
solely to procedure with respect to Federal Taxes-a subject which, like the substantive tax law, has been of great and
increasing complexity during the last decade, especially since
the appearance of the Board of Tax Appeals in 1924. Books on
procedure are generally somewhat difficult reading and the present book is hardly an exception to this rule. But this cannot be
interpreted as a real criticism since the purpose is rather to
serve as a reference than as a text-book.
The authors of the book must be recognized as exceptionally
well fitted for the task which they have undertaken. Mr.
Brewster was for a considerable period the chairman of the
Committee on Appeals and Review which prior to the enactment
of the Revenue Act of 1924 was the final body outside of the
Courts to which Federal tax appeals could be made. Since his
resignation from the Bureau, Mr. Brewster has practiced law in
Washington, devoting practically all of his time to tax cases.
Mr. Ivins was for several years the head of the New York State
Income Tax Bureau, beginning at the time of its establishment
in 1919. In view of the fact that the New York Income Tax
Law is closely modeled upon the Federal Statute, Mr. Ivins'
experience in Albany would of course have qualified him to speak
with authority upon tax procedure, even if this experience had
not been supplemented, as it was, by a term as one of the original
members of the Federal Board of Tax Appeals and a considerable period of tax practice in Washington in association with
Mr. Brewster.
Coming to a consideration of the text, part one contains a
brief sketch of procedure within the Bureau of Internal Revenue, especially the Income Tax Unit. It may be surmised that
this part of the book will not be very satisfactory for a person
who has had no actual experience with the ramifications of the
Bureau. However, this defect is inherent since, as the authors
themselves state, a detailed description cannot be embodied
within reasonable limitations. The reader will, however, find a
very brief but reasonably adequate outline of the more important
steps in the consideration of the case. Practical experience will
teach him that the problem of "steering" the case so that it will
be considered in the first instance by the proper persons and so
that it may be expedited as far as possible, are of enormous
importance, but obviously such things cannot be learned from
books.
Part two relates to the Board of Tax Appeals and is much
fuller and more detailed in treatment, as befits a subject which
* Holmes. and Brewster's Federal Tax Appeals. By Kingman Brewster
and James S. Y. Ivins. Washington: John Byrne & Co. 1927. Pages xxii,
944. Price $10.50.
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is governed by technical rules resembling those of a court rather
than the somewhat informal procedure developed in the Bureau.
Indeed in the first chapter of this part, relating to the legislative
history of the Board of Tax-Appeals (which was founded in 1924
but the procedure and jurisdiction of which were somewhat modified by the Revenue Act of 1926), the authors discuss the question whether the Board is really an administrative body or a
court. Their conclusion that the Board is actually a court will
probably be approved by most authorities on the subject, and
certainly the Board has functioned from the procedural standpoint as a judicial body.
This part then proceeds with a careful consideration of the
jurisdiction of the Board both under the original act of 1924
and the amendments included in the Revenue Act of 1926. There
is also a full discussion of the procedure before, during and after
trial, and a chapter on Evidence. The last mentioned chapter
is a very adequate summary of the law of evidence and is distinctly the most readable portion of the book. In fact a general
practitioner, particularly one who has had extensive trial experience, would be likely to feel that the treatment of this subject
is unduly full and elementary. The purpose, however, is to fit
the book to the needs of those practitioners whose experience
has centered largely in the Bureau of Internal Revenue, which
has adopted very informal procedure giving great latitude as to
the evidence which would be considered. The Board of Tax
Appeals is bound by statute to follow the rules of evidence of
the courts of equity of the District of Columbia and its rulings
on questions of evidence and other procedural matters have
been, to say the least, as rigid and technical as could be possibly
justified. It is therefore highly fitting that tax practitioners
should be warned-that in dealing with the Board of Tax Appeals
the problems of fact proof will be of an entirely different nature
from those characterising the informal man-to-man conferences
in the Bureau. Such a warning if duly heeded will avoid the
loss of good cases before the Board, in the manner in which a
number have already been lost; viz., failure of the taxpayer's
counsel to be in a position to prove the facts in his case, in
accordance with the Board's rulings.
Part three is a sketch of the procedure in the Federal Courts,
including the Court of Claims: No attempt is made to treat
Federal procedure exhaustively but there is reference to the
more important points, especially those which are likely to come
up in tax cases.
While, as already stated, the book is rather highly technical
and for the most part rather difficult reading, it is not quite so
much of an undertaking to go through, as might be expected
from its size, since more than half of the actual number of pages
is taken up with the appendix. This voluminous appendix includes the rules of practice in both the Board of Tax Appeals
and the Federal courts having jurisdiction throughout the country; the provisions of the Revenue Acts of 1924 and 1926 covering tax appeal procedure and also certain pertinent sections of
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the Judicial Code; excerpts from committee reports concerning
these statutes; and forms of Bureau letters and forms for use
in the Board of Tax Appeals and in the courts, the latter includink both official forms and forms of pleading from precedents.
The appendix thus includes, in form available for ready reference, the official rules, statutory and otherwise, for carrying on
tax appeals and a fairly complete set of forms for the same
purpose.
The book is well indexed and there are tables of cases with
decisions of the Board and of the courts listed separately. At
the beginning a rather full analysis of the contents of the chapters is given, so that no difficulty should be experienced in locating the references to any particular subject-matter in the book.
The book is not only the leader, but is almost alone in its
particular field. Furthermore, it is a thoroughly good piece
of work and should be extremely useful to all practitioners working in Federal tax matters.
ROBERT C. BROWN.

Indiana University School of Law.
ADMINISTRATIVE JUSTICE*
At risk of being charged with superficiality by Mr. Dickinson,
one might say that this study is concerned with four problems:
the nature of the concept of supremacy of the law; the relation,
in theory, of administrative adjudications to the idea of the
supremacy of the law; the practice of American state and federal
courts in determining under what circumstances and to what
extent administrative findings shall be subject to review by the
courts; and the relation of legal education to the problem of
reconciling the goal of supremacy of the law with the political
necessity of administrative adjudications. In each of these departments the author demonstrates an excellent preparation for
his task, the net result of his labors being an admirably balanced
and lucid introduction to a subject of most timely interest to
those who are at all concerned with the problem of administrative law in the United States.
In his discussion of the concept of "supremacy of the law",
the author explains his understanding of the meaning of the
term and traces the history of the doctrine that public officials
should act within limits placed by the law. While the efforts
of the author are directly aimed at tracing the doctrine in British and American history, he goes aside to show that the doctrine
was and is not peculiar to Anglo-American people but was lightly
indulged in in ancient Rome (Seneca and Tacitus cited to prove
this), and that it served as a degree of comfort fo the church
fathers. In his elucidation of this topic the author cites and
quotes from ancient, medieval and modern theorists, writers on
* Administrative Justice and the Supremacy of Law in the United
States. By John Dickinson. Volume II of Harvard Studies in Administrative Law, Harvard University Press, Cambridge, Mass. 1927. Pages
xiii, 403. Price $5.00.
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political theory, historians, books on jurisprudence, judicial decisions, and the law review articles.
Mr. Dickinson asserts (p. 35) that adjudication by administrative tribunals differs from adjudication by the common law
courts "in precisely the particulars which furnish the reasons
for the law's insistence that every individual shall be entitled to
have his rights tried in a law court". He sees the difference to
be "at least three" in number: (1) administrative tribunals
are not bound by the common law rules of evidence; (2) parties
before the administrative tribunal do not enjoy trial by jury;
and (3) "administrative tribunals decide controversies coming
before them, not by fixed rules of law, but by the application
of governmental discretion or policy". This latter quality, the
author explains, arises largely from the fact that administrative
bodies do not possess the independence accorded the courts but
are part and parcel of the political branches of the government.
The problem of preserving the supremacy of the law while permitting the very real advantages of administrative determinations is to be solved by allowing the regular courts a proper
jurisdiction to review the findings of the administrative body;
just what is a "proper" power of review being the essential
question which occasioned the writing of this book.
One-half of the work is devoted to a study of the extent to
whicl the United States courts will review the findings of administrative tribunals, the study being divided so as to allow separate consideration of the practice of the courts according to the
field of administration involved. The author reveals that there
is sufficient diversity in the practice of the courts according to
the field of administration involved to justify his classification.
In the limited space which is devoted to the examination of cases
on review of administrative findings (some 800 cases are listed
in the table at the end of the book) .one can hardly expect to find
a complete treatment of the subject. Of this the author is fully
aware, as he reveals in his preface; indeed, he declares that
his modest hope is little more than to emphasize the need of a
treatise on the subject. Mr. Dickinson is most satisfactory in
his discussion of the cases involving review of the findings of
iublic utilities commissions, particularly the Interstate Commerce Commission, and the findings of the Federal Trade Commission. Especial attention is given to the case of Ohio Valley
Witer Co. v. Ben Avon Borough (1919), 253 U. S. 287, which
the author views as a kind of ancient mariner holding up the
orderly procession of the precedents tending to establish that
the administrative body is final authority in the determination
of facts. The sketchy handling of the cases reviewing the findings of administrative tribunals in the general field of police
regulation, e. g., boards of health, workmens' compensation
boards, etc., demonstrates the crying need of more extensive
study of that type of cases.
The author's discoveries as to the extent to which the courts
will go in reviewing questions of law and questions of fact are
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not to be recapitulated in the compass of a short review. Perhaps it is sufficient to say that he finds the extent of review
differing according to the field of administration involved and
according to the form of proceeding in which review is sought.
It should be further noted that the author makes incisive and
illuminating inquiry into the problem of what Constitutes a question of law and what constitutes a question of fact.
The final chapter of the book, entitled "The Supremacy of
the Law and the Problem of Legal Education", is a good handling of the familiar plea for broader social and economic training of embryo lawyers. The author goes to the point of outlining a proposed course of study for pre-law students, even
suggesting texts, the reason back of this attention to details
being, apparently, a conviction that pre-law students should be
instructed in groups reserved to themselves. It is submitted
by the reviewer that this would be but a makeshift reform; the
failure in instruction in the social sciences is due to the fact
that college instructors as a class have shown no intelligent comprehension of the task involved in the teaching profession.
When the college instructor has applied himself so intelligently
and so religiously to his task as to ascertain the processes,
specific responses if one prefers that phrase, which occur in the
act of learning, he will then be in a position to train the student
in a technique of analyzing and weighing material and social
phenomena, which, it is submitted, is the ultimate aim of education, whether of the pre-law student or the pre-theological student. This, of course, evades the question of casting aside class
instruction in favor of individual tutoring, a step which college
administrators and givers of endowments seem not to be considering in the United States today.
Mention must be made of numerous special notes which are
attached here and there to the text. These are matters which
might, with further work, have been turned into articles or
comments for law reviews. Some of these, e. g., one at p. 106 if.,
entitled "Notice and Hearing", and one at p. 115 if., entitled
"Mathematical Theory of Law", run up to about 1,500 words in
length. One might contend that the author has forced a place
for these in the text, and so he seems to have feared; however,
the symmetry of the work is not destroyed, if it is impaired.
It seems to the reviewer that in this book Mr. Dickinson has
broken some fertile ground in a very competent manner. The
study presents the magnitude, the form, and something of the
detail of the problem attacked, and this is done with an array
of authorities and a clarity and coherence of style not often
achieved in the same work Mr. Dickinson may expect to receive
in the future a ready ear from those who have read this book.
CHARLES S. HYNEMAN.
University of Illinois.

