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BLACK BUSINESSES AND THEIR LAWYERS

JOHN T. BAKER*
JEROME DAVIS**

The purpose of this article is to report the results of a study which we
conducted to determine the ethnicity of lawyers representing the largest black
businesses in the country, and secondly, to make some observations about the
future of the black attorney and his relationship with both black and white
businesses.

There has never been any systematic attempt to determine what proportion
of black businesses utilize the services of black lawyers, or the criteria which
are used by these businesses, in selecting legal counsel. I The most obvious
reason for the absence of this inquiry has been that both the demand for legal
services on the part of black businesses has been relatively small,2 and the
supply of black lawyers to fulfill this demand has been even smaller.3 And,
for a variety of reasons, even the limited supply of black attorneys which was
available was not utilized by black businesses. 4

However, because of the dramatic increase in recent years in the number of
black lawyers and the number and size of black businesses, we feel that such
an inquiry is appropriate. There is currently more aggregate demand for legal
services by black businesses because they have not only increased numeri-
cally in the past ten to fifteen years, but also because some have grown to a

* Associate Professor of Law, Yale Law School. B.A. 1962, Fisk University; LL.B. 1965,

Howard University.
** B.A. 1971, Princeton University; J.D.. 1976, Yale Law School.
I. A study has been made of the legal needs of selected black businesses in Los Angeles.

See Note, The Legal Needs of Black Owned Business in Los Angeles, 20 UC.L.A. L. REV. 827,
844 (1973).

2. Historically, black business has not operated on a large scale and it follows that their
legal needs would not be great. See S. MARCUS and E.J. CHAMBERS, How SMALL BUSINESS FIRMS
IN THE STATE OF WASHINGTON COPE WITH THEIR LEGAL PROBLEMS (1963) [hereinafter cited as
MARCUS and CHAMBERS] which concludes that small businesses make infrequent use of lawyers.
The limited size and scope of black businesses in America is discussed in the following: Pierce,
Black Business Enterprise: Reflections on its History and Future Development, in BLACK
BUSINESS ENTERPRISE 3-25 (R. Bailey ed. 1971); R.H. KINZER & E. SAGARIN, THE NEGRO IN.
AMERICAN BUSINESSES 91-134 (1950); A. HARRIS, THE NEGRO AS CAPITALIST (1936); J.H.
HARMON, JR., A. LINDSAY, & C. WOODSON, THE NEGRO AS A BUSINESS MAN (1929).

3. See, e.g., C. WOODSON,THE NEGRO PROFESSIONAL MAN ANDTHE COMMUNITY 184(1934);
Shuman, Black Lawyers Study, 16 How. L.J. 225 (1971); Gelhorn, The Law Schools and the
Negro, DUKE L.J. 1069 (1968); Pinderhughes, Increasing Minority Group Students in Law
Schools: The Rationale and the Critical Issues, 20 BUFFALO L. REV. 447 (1971); Toles, Report of
Black Lawyers and Judges in the United States, 1969-70, reprinted in 116 CONG. REC. 30786
(1970); Tollett, Black Lawyers, Their Education, and the Black Community, 17 How. L.J. 326
(1972).

4. "The nature of the work of most lawyers requires them to have rather extensive contacts
with persons and organizations outside their own communities. Most blacks with business and
commercial problems believed that the black lawyer could not obtain as favorable a result as a
white lawyer could." Baker, Black Lawyers and Corporate and Commercial Practice: Some
Unfinished Business of the Civil Rights Movement, 18 How. L.J. 696 (1975). See G. MYRDAL,

AN AMERICAN DILEMMA 309, 325-26 (1944). G. EDWARDS, THE NEGRO PROFESSIONAL CLASS 135
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level where frequent legal advise is indispensable to their operations. 5

Correlatively, the number of black attorneys has also increased during this
same time period, and some of these attorneys have already chosen or will
choose careers as business and commercial law specialists. 6

Finally, we recognize that relative to businesses which are predominantly
owned and controlled by whites, there are few black businesses of significant
size, 7 and that the era of the black corporate attorney is, at best, in its nascent
stage. Nevertheless we believe that it is worthwhile to ascertain the extent of
the existing relationship between the two and to use this information as a basis
upon which to speculate about the future. We will suggest that while some
black businesses will continue to grow and others will be established, thus
creating the. need for more legal assistance, the market for legal services
created by these businesses will be relatively small. If we are correct, the
consequence is that the majority of black attorneys desiring to practice
business and commercial law will not be able to tie their hopes exclusively to
these businesses.

I. THE STUDY***

During the months of August and September, 1974, questionnaires con-
cerning legal needs and ethnicity of attorneys utilized were mailed to 221 of

(1959).- Some blacks also believed that the black lawyer was not competent, see D. THOMPSON,
THE NEGRO LEADERSHIP CLASS 126 (1963); C. WOODSON, supra note 3, at 222, 226.

5. Large businesses normally have more legal needs than smaller ones. See, e.g., MARCUS
and CHAMBERS, supra note 2, at 23, 51. (A Study conducted at the Business School at the

University of Washington showed that 72 of 676 businesses had attorneys on retainer, and 107
said that they consulted AN ATTORNEY periodically). There are now more black businesses in
the larger business category. It follows that more of them would probably use attorneys. For
relative ranking by size of large black business, see The Nation's Leading Black Business in
BLACK ENTERPRISE (June 1974) at 35-41. See Study, Table 1. See also Brimmer, The Future of
Black Business; Short-Run Problems will not Halt an Upward Trend, in BLACK ENTERPRISE (June
1975).

6. It has been estimated that the number of black lawyers in the U.S. prior to 1960 was
approximately 1,500. As of 1970 the number of black lawyers in the U.S. was approximately
3,406. U.S. Dept. of Commerce, 1970Census: Occupational Characteristics, Table 2. In addition
to this figure, one must take into account the number of black law students currently enrolled in

law school; see, Rudd & White, Legal Educational and Profession Statistics 1973-74, 26J.L. ED.
342, 344 (1974).

7. The most comprehensive data on black businesses to date was compiled by the U.S.
Bureau of the Census in 1969. It showed that there was a total of 163,000 black owned businesses
in the U.S. with total receipts of 4.5 billion. See U.S. Dept. of Commerce, Bureau of the Census,
Minority-Owned Business (1971). An analysis of tax returns filed with the Internal Revenue
Service in 1968 showed that 39% of these black owned businesses reported gross receipts under
$10,000 a year, and only 2% reported gross receipts of more than a million dollars. See A. REISS,
MINORITY ENTREPRENEURSHIP 732 (1969), reprinted in Hearings Before the Senate Select Comm.
on Small Business, Review of Small Business Administration's Programs and Policies, 91st
Cong., 1st Sess., App. IV (1969).

*** Although eleven of the companies used in the study have either gone out of business or
suspended operations (See Settling Down After Rapid Growth, Black Enterprise (June 1976),

p. 37), we nevertheless feel that the study retains validity insofar as it sheds some light on the
process by which black businesspersons select legal counsel and their opinion of black lawyers. It
is impossible to tell whether any of the now defunct businesses responded to our questionnaire
because all questionnaires were returned unsigned.
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the nation's largest black businesses. The list of businesses, as well as their
relative size, was obtained from the June, 1974 issue of Black Enterprise
Magazine.8 The businesses were classified as "Industrial and Commercial"
and "Financial." 9 Black Enterprise listed the top 100 "industrials" and all of
the commercial banks, savings and loan associations and insurance com-
panies. 10 The number of businesses in each of the categories was as follows:,

1. Industrial and Commercial
a. Manufacturing 24
b. Auto Dealerships 17
c. Const. & Contracting 13
d. Retailing 10

e. Publishing 8
f. Entertainment 6
g. Real Estate 6
h. Distributorships 6

i. Other 12

Total 102

2. Financials
a. Commercial Banks 37
b. Insurance Company 41
c. Savings & Loan Assoc. 43

Total 121
The potential responses by size were: 12

1. Industrial and Commercial
Sales Number

Greater than $20 million 5
$10-$20 million 9
$5-$I0 million 20
$1-$5 million 66

Total 100

8. Supra note 5, at 35-37.
9. Id. at 35.

10. Id. at 35, 57.
11. Id.
12. Id. at 35-57.
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2. Financials
Insurance Savings

Assets Banks Companies & Loan
Greater than $20 million 10 7 5
$10-$20 million 13 3 9
$5-$10 million 12 3 11
$1-$5 million 2 15 13
Less than $1 million 0 13 5

Total 37 41 43

The total number of response was 141, or 66% of the sample.
Responses to all of the questions, together with the most meaningful

correlations, are contained in tables at Appendix A. Individual industrial
responses are set out in Table 1.13

A. Characteristics of firms responding

Apart from the travel industry, where only one questionnaire reached a
business and was returned, the largest percentage of responses came from the
commercial banks (89%)' 4, followed by publishing (88%), " and 'entertain-
ment' companies (80%). 16 The largest raw number of responses was received
from banks (33), 17 savings and loans (28), '8 and insurance companies (24). 19

The largest percentage of businesses which responded represented firms
with average incomes over the past three years of between $1,000,000
and $5,000,000 (39.7%),21 followed by firms with income of between$500,000 and $1,000,000 (34%),2 and firms with income of between

$5,000,000and $10,000,000 (12.7%).22 Those with incomes between $10-
$20,000,000 represented 7% of the firms in the sample; 23 and the smallest
percentage of responses (3.5%) came from firms with income in excess of
$20,000,000.24

There was a rather sharp division between the length of operation of
financial as opposed to industrial and commercial businesses which
responded. Sixty-four percent' of the financial institutions which responded

13. App. A at Table I.
14. Id.
15. Id.
16. Id.
17. Id.
18. Id.
19. Id.
20. App. A at Table I1.
21. Id.
22. Id.
23. Id.
24. Id.
25. App. A at Table III.



BLACK BUSINESS AND THEIR LAWYERS

reported that they had been in operation for fifteen years or longer, whereas
only 26.8%26 of the industrial and commercial firms had been in operation
that long. Thirty-five percent of the industrial and commercials reported that

they had been in business from 2 to 5 years;27 28.6% reported the length of
operation from 5 to 10 years. 28 Only 8.9% reported that length of operation
was from ten to fifteen years. 29

Two aspects of the age of the businesses which responded to the question-

naire are relevant to whatever conclusions may be drawn about the nature of

the legal representation of the businesses. First, almost half of the businesses

which responded (49.6%)30 had been in operation for fifteen years or longer.

Second, 78.5%3' of the businesses in this category were financial institutions.

Almost fifty-three percent (52.9%)32 of the businesses reported that from

90 to 100% of their customers were black. Again, however, the financial-

industrial distinction is important, because 75% of these businesses were

financials.3 3 However, 76.8%31 of all of the businesses responding reported

that their black clientele was in excess of 70%. While only 12.3% of the

businesses reported that the percentage of their black customers was under

50%, 3 it is significant that 58.8% of these businesses were manufacturers,
and the remaining 41.2% were all industrial and commercial .36

Approximately eighty-six percent (86.7%)37 of all of the businesses
responding used either law firms (52.2%)38 or individual practitioners
(34.5%)39 to help with the organizational formalities. All but one of the

businesses were operating in the corporate form. g0

The majority of those responding to the particular question4' which sought

to identify the ethnicity of the lawyer or law firm which was responsible for

the legal work involved in organizing the business reported that they had used
a black lawyer or law firms (42.5%).42 Forty percent of the businesses
reported that they used white firms in the organizational process. 3 Slightly

26. Id.

27. Id.
28. Id.
29. Id.
30. Id.
31. Id.
32. App. A at Table IV.
33. Id.
34. Id.
35. Id.
36. Id.
37. App. A at Table VA.
38. App. A at Table VA.
39. App. A at Table VA.
40. The one exception operated as a partnership.
41. Twenty-one of the respondents (14.9%) did not respond to the particular question. See

Question 7 in App. B, infra at 31.
42. App. A at Table VB.
43. Id. Slightly more than fifty-six percent (56.3%) of the financials used white lawyers or

law firms while only 44.7% of the industrials and commercials used them.
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more than 17.5% of the businesses which responded to this question used
integrated firms for the same purposes.

Approximately 94%45 of the businesses reported that they had a retainer
agreement with a lawyer or law firm. Close to 42% of these businesses
retained a black lawyer or law firm;' 21.2% retained a white lawyer or law
firm ;47 21.9% indicated that they retained a lawyer or law firm but did not
indicate the race of the lawyer or firm;48 and 14.8% indicated that they
retained an integrated law firm. 49

Approximately ten percent (9.92%)50 of the businesses maintained internal
legal departments. Seventy-eight percent of these firms reported that the
entire internal legal department was black; 5

1 14% of those with internal legal
departments did not specify the race of the attorneys in the department, 52 and
7% reported that at least 50% of the attorneys in the legal department were
black.5 3

The correlation between the types of transactions for which the businesses
in the sample used lawyers and the race of the lawyer used provides some
insight into the experience of black business attorneys. The businesses were
asked to rank six transactions in order of importance. A total of 346 rankings
were made by the 141 businesses.54 Real Estate transactions were ranked, in
some order, more frequently than the other five. 5

5 Forty percent of the
respondents who used lawyers in connection with real estate transactions used
black lawyers.56 The activity ranked least frequently was tax and those
ranking this activity reported that of the lawyers used only 19% were black. 57

The most frequent uses of black lawyers were for contract negotiations
(47.5%)58 and debt collection (42%). 59 Twenty-seven percent of the lawyers
used for litigation were black6° and 21% of the lawyers used for local, state and
federal regulatory matters were black. 61

When those businesses which have lawyers on retainer were asked how
they selected a lawyer or law firm, 74%62 of those responding stated that the

44. App. A at Table VB.
45. App. A at Table VI.
46. Id.
47. Id.
48. Id.
49. Id.
50. App. A at Table VII.
51. Id.
52. Id.
53. Id.
54. App. A at Table VIII.
55. Id.
56. Id.
57. Id.
58. Id.
59. Id.
60. Id.
61. Id.
62. App. A at Table IX.
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most frequently used criterion was that the lawyer was personally known by
an officer of the company; 8%63 stated that the attorney was referred by a friend
or business associate of the officer responsible for selecting the attorney; 7%
reported that the attorney was referred by "another source" 64 other than a
friend or business associate; and slightly more than 10% reported that there
were criteria used other than the ones listed on the questionnaire. 65

However, when those businesses which do not have lawyers on retainer
were asked how they selected an attorney when the occasion arose, only 20%
reported that the criterion was a lawyer personally known to one of the
company officials;66 50% reported that they chose a lawyer who had per-
formed legal services for the company in the past. 67 This is not precisely the
same as being known to an official of the company, because presumably an
official or officials of the company not only knew the lawyer, but also was
satisfied with his or her past performance.The businesses were also asked to rank the quality of the lawyer or law firm
which they considered most important when making a selection. Forty-three
percent of the businesses reported that the reputation of the lawyer or firm was
the most important quality. 68

Thirty-one percent of the businesses reported that reputation ranked, even
if not the most important, as one of the important qualities. 6 9 While only 6.4%
of the businesses reported that education was the most important quality, 70

18.5% reported that education was an important quality. 7' Only 4% of the
businesses reported that race was the most important quality. 72

Approximately 60% of the businesses reported that there were enough
qualified black attorneys to handle their business affairs. 73 80% of all of the
businesses responding to the question said that they believed that black
lawyers were as competent 74 (experience plus ability) as white lawyers, while
20% said that they were not. 75 Of those who reported that blacks were not as
competent, 55% said that white lawyers were more experienced; 76 35% said

63. Id.
64. Id.
65. Id.
66. App. A at Table X.
67. Id.
68. App. A at Table XI.
69. Id.
70. Id.
71. Id.
72. Id.
73. App. A at Table XII. The two industries in which the number of businesses which

reported that there were not enough qualified black attorneys exceeded those who did were
manufacturing and publishing. Sixty-three percent of the financials said there were enough
qualified black attorneys, while 52% of the industrials and commercials said there were enough
qualified black lawyers.

74. App. A at Table XIII.
75. Id. In every industrial and commercial category there were more businesses reporting

that blacks were as competent as whites.
76. App. A at Table XIV.
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that whites had more contacts than blacks; 77 5% said that whites were better
educated 78 and 2.5% said that white lawyers were easier to work with .79

When asked for their preference assuming absolute equality, among black,
white and integrated law firms, 70% of the businesses stated 80 that they would
prefer to use black firms, while the remaining 30%8 1 would prefer integrated
firms. None of the businesses stated that they would prefer white firms. 82

Those businesses with income between $500,000 and $1,000,000 had the
strongest preference for black lawyers83 while those businesses with income
of between $1 and $5 million dollars preferred integrated law firms. 84 Also,
businesses with 90-100% black customers had the strongest preference for
black lawyers or law firms. 85

B. Results of the study

The most dramatic aspect of our findings was that the largest black
businesses in the country prefer to use either black or integrated law firms. 86

There is some evidence to suggest that this was not true twenty years ago. 87

A closer examination of these large businesses, however, shows that they
fall into one of two categories. The first category, which is dominated by
commercial banks, life insurance companies and savings and loan associa-
tions, contains businesses which have traditionally relied on blacks as their
major clients or customers, 88 and are predominantly located in black com-
munities. 89 The second category of businesses was established in the late 50s
and early 60s. 90 They came into being during a time when many blacks both
felt, and articulated, the need to establish political and economic power, and a
sense of cohesiveness and identity. And, while it is certainly arguable that
some of these businesses have transcended the need to rely upon an ethnic
market or to utilize the ethnicity of the owners and officers to obtain contracts,

77. Id.
78. Id.
79. Id.
80. App. A at Table XV.
81. Id.
82. Id.
83. Id.
84. Id.
85. App. A at Table XVI.
86. Supra, note 80.
87. Supra, note 3.
88. See J.T. BOORMAN, NEW MINORITY-OWNED COMMERCIAL BANKS: A COMPARATIVE

ANALYSIS 8 (1973). Irons, Black Banking Problems and Prospects, 26 J. FINANCE 407, 408
(1971). Brimmer, Small Business and Economic Development in the Negro Community, in BLACK
BUSINESS ENTERPRISE 165 (ed. R. Bailey 1971). Brimmer and Terrell, The Economic Potential of
Black Capitalism, 19 PUBLIC POLICY 289, 291-7 (Spring 1971). Brimmer, The Black Banks: An
Assessment of Performance and Prospects, 26 J. FINANCE 379, 397 (1971).

89. Brimmer and Terrell, supra note 88, at 293; Brimmer, The Black Banks, supra note 88, at
391.

90. See Boorman, supra note 88, at 48; Irons, supra note 88, at 407; Thompson, Minority
Savings and Loans, FHLBB J. 13 (March 1974). Brimmer, The Black Banks, supra note 88, at
379.
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bank loans or special favors, it can nevertheless be concluded that the
principals of these businesses, along with other Americans, were deeply
affected by the attempts made by blacks and some whites to establish for
blacks a hegemony within their own communities and a new and more
dignified way of relating to white America.

This conclusion does not suggest that this presumed "attitudinal" shift on
the part of the officers of these black businesses was the primary reason for
selecting black attorneys. The attorneys selected have presumably been
competent and efficient. The importance of the 60s relates more to the fact
that as attitudes of blacks towards other blacks changed, it became easier for
black corporate officials to realize that there was no inconsistency between
"profit-maximizing" and utilizing black attorneys for some purposes; indeed
for many of the businesses in our sample, the latter contributed to the former;
i.e., the use of black attorneys may be part of an overall profit-maximizing
strategy.

Therefore, in evaluating the preference expressed by the respondents, we
cannot overlook either economics or the determinative nature of historical
context and social climate. 9 While 70% of our respondents expressed a
preference for black lawyers or law firms, our results show that as the nature
of the legal transaction for which attorneys were used moved from the

91. We believe that the concept of "Black Power" had a profound effect upon most Black
Americans, including Black American business people. Black power, though awkwardly articu-
lated in monolithic terms, affected all blacks, whether they explicitly agreed with, tacitly
approved of, or disapproved of what they understood it to be. The call for black power had its
roots in the earlier struggle against segregation, an issue with obvious content, and one which
could unify. The major political and economic problem was to discover exactly where the
influence of blacks rested, especially in relation to the struggle for desegregation in which many
elements of the white community figured. To be sure, the goal of integration involved an entire
nation, but prior to the emergence of the "Black Power" era of the civil rights movement, the
question of an individual's primary responsibility in terms of ideology to a certain constituency
grew larger and more uncertain with each passing event on the national scene. The emergence of
black power as an alternative ideology created more ambiguity around the race problem, and
helped to point out the lack of a unifying approach in forming a structure to include all of the
factors influencing the daily lives of black people. This effect, though not necessarily bad in
itself, did retard the formation of a central cohesive framework which could be used by blacks as
a basis for perceiving their role in and relationship to American society. Without a single frame of
reference there could be little positive action; without positive action, there could be little
agreement on the part of blacks as to general objectives, general approaches or even an indication
of what type of ideology should be pursued. From the point of political philosophy and economic
imperatives, black power muddied the water. However, "Black Power" did have the effect of
stimulating the impulse toward psychological and economic independence on the part of some
blacks. This independence can never be dissociated from the relationship to white society,
however. As long as at least two ethnic groups exist in this country, a pluralism of separate
societies, each having some influence on the other, will exist. The independence, therefore, will
be the manifestation of a difference within the American experience, and more important, will be
particularly American as well as having its root in its own heritage, whatever it may stem from.
The formation of new black businesses, therefore, partly stemmed from a desire to be independ-
ent; but because the form adopted is American, their development will also be influenced and
affected by many of the same factors which have and will influence and affect all American
businesses.
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even in the absence of this all too true proposition, we feel that a rational
argument can be made for a future increase in the supply of black corporate
attorneys.

First, as blacks become more middle class in both an economic as well as a
socio-psychological sense, we think that the same circumstances which
influence some white law graduates in their decision to pursue careers as
corporate practitioners will be applicable to some black law graduates. Unless
law school admissions policies are altered to the point where the number of
blacks admitted to law school is greatly diminished,"17 we suspect that
proportionately, at least the same number of blacks will pursue careers as
corporate attorneys as their white counterparts.

Even if there is still substantial validity to the argument that the most
prestigous corporate law firms throughout the country select only the "top"
law graduates,"18 we have every confidence that in years to come some of
those "top" law graduates will be black, and some of them will choose to
pursue careers as corporate practitioners. This trend will mean that, over
time, the actual number of highly qualified, fully competent, black corporate
lawyers possessing special expertise in tax, securities regulations, antitrust,
or corporate finance, will increase at a greater rate than the demand for their
services by black businesses."l9

If the above comments are justifiable-i.e., that sufficient incentives exist
for blacks to pursue careers as corporate lawyers, and that the barriers to entry
are far less racially based than in the past-the existence of this black presence
in the corporate law community could not help but have an indirect effect
upon both the texture of the legal profession and upon the fabric of American

at least one black lawyer who qualified for the position, but he had just been confirmed as
Secretary of Transportation.

117. Although the U.S. Supreme Court, in DeFunis v. Odegaard, 94 S. Ct. 1704(1974), chose
not to resolve the issue of whether preferential treatment of minorities in the law school
admissions process is constitutionally permissible, we believe that the issue will return to the
Court in the not too distant future, and that there is at least a likely possibility that the Court may
rule that racial classifications for benign purposes is not constitutionally permissible. See Fiss,
The Fate of An Idea Whose Time Has Come: Antidiscrimination Law in the Second Decade After
Brown v. Board of Education, 41 U. CHI. L. REV. 748 (1974).

118. Ten years ago, a sociological study of large New York law firms revealed that large law
firms prefer graduates from the "'best eastern law schools and most lawyers in the study did not
attend the 'right' law schools..." (Only 12% of all partners in the large firms did not have some
combination which includes either a socially acceptable college or one of the preferred law
schools). The general feeling among partners was that appropriate training and indoctrination
takes place in the law school. See E. SMIGEL, THE WALL STREET LAWYER 39, 73-74 (1964).

119. Although the supply of black corporate attorneys will rise substantially over time in
absolute numbers, it will still not significantly alter the proportion of black to white corporate
attorneys. This situation may have social and political ramifications which will extend beyond the
practice of corporate law. See pp. 45-47 infra.
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life. The effect will be indirect because the generally perceived nature of the
law is such that one does not normally think of the ethnicity of the attorney as
bearing on the substantive content of the law. It is precisely in this context that
it serves no useful purpose to speak of the Jewish attorney or the "white"
attorney, or any other attorney who comes from a particular racial ancestory,
because the characterization is not relevant to the legal problem handled by
the attorney, nor, hopefully, to the substantive resolution of the problem. The
comparison of the black attorney with attorneys from other ethnic back-
grounds is, however, relevant in one respect. One of the primary reasons that
one does not speak of the ethnicity of white corporate attorneys is because
they constitute most of the corporate attorneys in America. Therefore it has
become "normal" to expect corporate attorneys to be white. Indeed, many
would consider it strange and even redundant to speak of a "white" partner in
Sullivan and Cromwell. 120

Because of their late entry into law in general, and corporate law in
particular, this is not the case with black corporate lawyers. But we are not
willing to rule out the possibility that at some point in the future, as their
numbers increase, the fact of the blackness of corporate lawyers will be as
irrelevant and uninteresting to society's perceptions and judgments as it now
is with white corporate lawyers. It is precisely at this point that their presence
in the legal profession will have become "normal."

This "normalizing" effect will not only be highly beneficial to the black
businesses who will utilize the services of black corporate attorneys in the
future, but it will also have the beneficial effect of moving American society
one step closer to its articulated ideals.

HI. CONCLUSION

The time when it can be said that blacks are unselfconsciously included in
the American society has yet to arrive. An important reason for this fact is the
absence of black influence in the shaping of social policy and in the
formulation of the unstated assumptions governing our system. Blacks have
been insulated from the web of power and consequently as a group have
suffered from an abnormal experience. Fortunately, the United States is a
country where political and economic equality is possible even in the face of
the grossest social inequality, and there is always the hope that the former two
can be used as leverage for the latter. In this sense, business and law hold their
greatest potential because both are important strands in that web of power.

One of the crucially important points which we have attempted to make

120. This normalizing process is not yet as complete for the Jewish corporate attorney but one
would not be as startled to hear a reference to a Jewish partner at Sullivan and Cromwell. Yet
visually, a picture of all of the partners in Sullivan and Cromwell would evoke no surprise, even
though some of the partners were Jewish-unless one of the Jewish partners in the picture was a
Hasid Jew, wearing a black hat, black overcoat, possessing long side burns and a well-trimmed
beard.
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throughout this article is that many blacks are now beginning to travel a road
other than the one mapped out for them. What happens now will depend in
great part upon how much blacks believe and actively behave as though they
feel they can shape the external world and create their own history. ' 2' It also
depends upon how the two worlds, one white, the other black, and both
changing over time, interact. Finally, it depends upon the manifestations of
the estrangement 22 between blacks with opportunities and blacks without
opportunities. These factors will affect what progress both black businesses
and black corporate attorneys will make in the future.

121. See Patterson, Toward a Future that has no Past-Reflections on the Fate of Blacks in the
Americas, 27 PUB. INTEREST 54-55 (1972).

122. See Levitan, supra note 99, at 185-204. Ptatterson, supra note 123. Rainwater, Crucible of
Identity: The Negro Lower Class Family, in 95 DAEDALUS 160-204 (1966); Scanmon and
Wattenberg, Black Progress and Liberal Rhetoric, 55 COMMENTARY 35 (1973).
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APPENDIX A

TABLE I
NUMBER AND PERCENTAGE OF RESPONSES

Category

Insurance
Travel
Construction
Food & Beverage

Distributorship
Management Consultant
Real Estate
Entertainment
Others
Auto Dealers
Retail
Banking
Manufacturing
Publishing
Savings & Loan

Association

# in Category

41

1
14

5

3
3

5

7
17

11

37
19
8

43

214

TABLE II

AVERAGE GROSS INCOME OF COMPANIES
FOR PAST THREE TAXABLE YEARS

No. of Firms Responding Percent of Sample

$500,000 - $1,000,000
$1,000,000 - $5,000,000
$5,000,000 - $10,000,000
$10,000,000 - $20,000,000
Over $20,000,000
No answer

(34%)

(39.7%)
(12.7%)
(7%)

(3.5%)
(2.8%)

Responses

24
1

7

2
1
2

4
4

10
5

33
13
7

28
141
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TABLE III

LENGTH OF OPERATION BY INDUSTRY

Number of Years Less Than over
in Business 2 yrs. 2-5 yrs. 5-l0yrs. 10-15yrs. 15 yrs.

Business
Banking 1 12 7 2 11
Savings & Loan 1 1 6 20
Insurance 24

Real Estate 2
Auto 8 2
Retail 3 2
Entertainment 1 2 1
Manufacturing 4 5 1 3
Construction I 1 1 4
Publishing 2 1 4
Food & Beverage I I
Management
Travel I

Others 1 1 2

1 33 24 13 70
Percent of Sample [.71%] [23.4%] [17%] [9.2%] [49.6%]
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TABLE IV
PERCENTAGE OF BLACK CUSTOMERS*

Percentage of
Black Customers 90-100% 80-89% 70-79% 60-69% 50-59% under50O

Business
Banking

Savings & Loan
Insurance

Real Estate
Auto
Retail
Entertainment

Manufacturing

Construction
Publishing
Food & Beverage

Management
Travel
Others
Total (138)

3 2

3 2 1 2

16 9 6 17

* Of those businesses responding, three chose not to answer this question.

1
1 1

1
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TABLE V

RELATIONSHIP BETWEEN AGE OF BUSINESS AND RACE OF
ATTORNEY OR LAW FIRM WHO ORGANIZED THE BUSINESS*

Number of Years Less than
in Business 2 yrs. 2-5 yrs. 5-10 yrs. 10-15 yrs. Over 15 yrs.

How Organized
Black 6[4.95%] 7[5.78%] 5[4.13%] 32[26.44%]
White 1[.82%] 17[14.04%] 13110.74%] 514.13%] 15[12.39%]
Integrated 5[4.13%] 3[2.48%] 2[1.64%] 10[8.26%]

Total 1[.82%] 28123.14%] 23119.01%] 12[9.92%] 57147.11%]
(percentage of sample

is in brackets)
The total number of responses to this question was 121. The figures in the brackets represent
percentages of 121.

TABLE VA

INVOLVEMENT OF LAWYER OR LAW FIRM IN
ORGANIZATION OF THE BUSINESS

Individual No Lawyer

Law Firm Practitioner Involved

(Businesses Responding-
total of 136) 71(52.2%) 47 (34.5%) 18 (13%)

TABLE VB

RACE OF LAWYER OR LAW FIRM INVOLVED
IN ORGANIZATIONAL FORMALITIES

Black White Integrated

(Businesses Responding-
total of 120) 51 (42.5%) 48 (40%) 21(17.5%)
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TABLE VI

RACE OF LAWYER OR LAW FIRM RETAINED
ON YEARLY BASIS

Number of Responses Race of Attorney or Firm

59 Black
30 White
21 Integrated

31 No Race Indicated

Percent of those
responding to this

question

41.8%
21.2%
14.8%
21.9%

TABLE VII

BUSINESS WITH INTERNAL LEGAL DEPARTMENTS, SIZE OF
LEGAL STAFF AND PERCENTAGE OF

BLACKS IN LEGAL DEPARTMENT

Number of Businesses

with Internal
Legal Department

Number of Lawyers in
Legal Department

I to 4

i to 4
1 to 4
5 to 9

Race of Lawyers in
Legal Department

100% Black

50% Black
Did not specify
Did not specifyT

Total 4
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TABLE VIII

MOST COMMON USE OF LAWYER RANKED IN ORDER
OF IMPORTANCE TO PARTICULAR BUSINESS

DEBT COLLECTION

No. of
Times
Checked
Irrespec-
tive of
Order of
Importance

42

9
4

14

69

(2)

Percentage
Represent-
ed by Fig-
ures in
Column
One (1)

61%

13%

6%
20%

(3)

Percentage
of Those
Businesses
Which
Ranked
This Activ-
ity as Most
Important

(4)
Percentage
of Those
Businesses
Which
Ranked
This Activ-
ity as Sec-
ond Most
Important

(5)

Percentage
of Total
Sample

53% (8/15) 60% (16/27) 29.7%

7% (1/15) 14% ( 4/27) 6.4%
2.8%

40% (6/15) 26% ( 7/27) 9.9%

LITIGATION

44% (4/9 ) 56% ( 9/16)

33% (3/9 ) 19% (3/16)

19% (3/16)

22% (2/9 ) 6% ( 1/16)

LOCAL, STATE AND FEDERAL REGULATORY MATTERS

(2)

40.3%

28.84%

17.3%

13.46%

(3)

39% (7/18)

44% (8/18)

17% (3/18)

(4)

17% ( 2/12)

25%( 3/12)

41%( 5/12)

17%( 2/12)

Race of
Lawyer or
Law Firm
Used

Black
White

Integrated

N/A

Black

White

Integrated

N/A

(5)

19 %

7.1%

3.5%
4.2%

Black

White

Integrated

N/A

(5)

15 %

11%

6.4%

5 %
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TABLE VIII (CONTINUED)

REAL ESTATE

No. of
Times
Checked
Irrespec-
tive of
Order of
Importance

40
9

6

20

75

(2)

Percentage
Represent-
ed by Fig-
ures in
Column
One (1)

53.3%
12 %
8 %

26.6%

(3)

Percentage
of Those
Businesses
Which
Ranked
This Activ-
ity as Most
Important

59% (22/37)
8% ( 3/37)
3% (1/37)

30% (11/37)

(4)
Percentage
of Those
Businesses
Which
Ranked
This Activ-
ity as Sec-
ond Most
Important

35% ( 6/17)

30% ( 5/17)

6%( 1/17)
30% ( 5/17)

CONTRACT NEGOTIATION

31%( 9/29) 50%(

27.6% ( 8/29) 14.2% (

24.1% ( 7/29) 21.4% (

17.2% ( 5/29) 14.2% (

TAX

(3)
0

50% ( 1/2
50% ( 1/2

(4)

22.2% (

33% (
33% (

11%(

OTHER

50%

50%

Race of
Lawyer or
Law Firm
Used

Black

White

Integrated

N/A

(5)

Percentage
of Total
Sample

28 %

6.4%
4.2%

14.1%

Black

White

Integrated

N/A

(2)

47.45%
17 %
17 %
18 %

7/14)
2/14)

3/14)
2/14)

(5)

19.8%

7 %

7 %

7.8%

Black

White

Integrated

N/A

(2)

48.7%
17.94%
17.94%

15.3%

(5)
13.47%
4.96%

4.96%

4.2 %

Black
White

Integrated

N/A

(5)
1.4 %
1.4 %
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TABLE IX

CRITERION USED BY BUSINESS IN SELECTION OF
LAWYER ON RETAINER BASIS*

Business

Banking
Savings

& Loan
Insurance

Real Estate

Auto Dealers
Retail

Entertain-
ment

Manufac-
turing

Construction
Publishing
Food &

Beverage
Management
Travel

Others

Total (108)

Personally
Known to
Officer of
Company

16

15
18
1
6

3

2

Referred Yellow
by Friend Referred Pages or
or Business byAnother Other
Associate Source Directory Other

1 2 7

4

1 3

11

I1

* These responses are from businesses which do retain
respondents indicated more than one criterion.

lawyers on a regular basis. Some
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TABLE X
CRITERION USED BY BUSINESS IN SELECTION OF

LAWYER ON NON-RETAINER BASIS

Criterion

Lawyer with whom company
has dealt with in the past
Lawyer referred to by
friends, business asso-
ciates or others

Lawyer known by one of
the company officials

Other

Percentage of Those
Responding to This

Question

50.9%

13.2%

20.7%
15.1%,

TABLE XI

QUALITIES USED BY BUSINESS WHEN

SELECTING A LAWYER

Reputa- Educa-
tion tion

Social,
Civic

Connec-
Race tions

Govern-
Business mental
Contacts Contacts Other

Most Important
Second Most Important
Third Most Important
Fourth Most Important

Fifth Most Important
Sixth Most Important
Least Important

Total (287)

9 6 4 6 3
10 12 5 11 4
9 7 10 11 5
1 3 6 12 1
7 2 5 3 4

Number of
Respondents

2

2

4
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TABLE XII

ARE THERE ENOUGH QUALIFIED BLACK ATTORNEYS WHO
COULD COMPETENTLY HANDLE YOUR

BUSINESS AFFAIRS*

Yes 80 60%

No 53 40%
* This question sought to determine whether business persons in particular fields, e.g.,

banking, insurance, felt that there were enough black attorneys who were capable of handling
problems in that particular field.

TABLE XIII

ARE BLACK ATTORNEYS AS COMPETENT (EXPERIENCE
PLUS ABILITY) OR ABLE TO ADVISE THE

BUSINESS ON BUSINESS PROBLEMS
AS WHITE ATTORNEYS

Yes 92 80%
No 23 20%

TABLE XIV

IF WHITE LAWYERS ARE MORE COMPETENT,
WHAT IS THE REASON

Percentage of Those
Number of Responding to This
Responses Reason Question

2 Better Educated 5 %
22 More Experienced 55 %
14 Better Contacts 35 %

1 Easier to Work With 2.5%
1 Black Lawyer's are

not Dependable 2.5%
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TABLE XV

RELATIONSHIP BETWEEN SIZE OF BUSINESS AND TYPE
OF LAW FIRM WHICH BUSINESS WOULD USE

ASSUMING ALL WERE EQUALLY GOOD

Income Category 500,000-1* 1-5

Black
White

Integrated

5-10 10-20 Over 20 Total**

34 32 11 13 1 91

0
11 13 6 7 2 39

* Represents Million Dollars
** Not All Respondents Answered the Questions

TABLE XVI
RELATIONSHIP BETWEEN THE RACE OF THE LAWYER

OR LAW FIRM USED BY BUSINESSES WITH
VARYING PERCENTAGES OF BLACK

CUSTOMERS OR CLIENTS*

Percentage of
Black Customers

Black Lawyer or
Law Firm

White Lawyer or
Law Firm

Integrated Law Firm
* Not all respondents answered

this question

90-100 80-89 70-79 60-69 50-59 Under50

41 12 11 4 10

3
22 6 7 3 1
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APPENDIX B

Questionnaire for Black Businesses
Re Utilization of Legal Services

Please check one for each of the following questions.
1) What is the primary area in which your company is engaged?

Manufacturing
__ Insurance

Banking
Savings and Loan

__ Automobile Dealership
__ Construction
__ Entertainment
__ Retail
__ Real Estate

Publishing
__ Food and/or Beverage Distributorship

Management Consulting
__ Travel

Other, please specify
2) What was the average gross income of the company for the last three

taxable years?
$500,000 - $1,000,000
$1,000,000 - $5,000,000
$5,000,000 - $10,000,000
$10,000,000 - $20,000,000

__ Over $20,000,000
3) What is the legal form in which your business operates?

Corporation
Partnership
Proprietorship
Other, please specify

4) How long has the business been operating?
____ less than 2 years
__ 2 to 5 years

_ 5 to 10 years
_ 10 to 15 years
_ over 15 years

5) What proportion of your customers are black?
_ 90% to 100%
_ 80% to 89%
_ 70% to 79%

____ 60% to 69%
50% to 59%

_ under 50%
Data Relating to Legal Services
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6) Was your business organized by an attorney?
___ Law firm
__ Individual Practitioner
__ No lawyer involved

7) If a lawyer or law firm helped with the organization formalities, was the
lawyer or law firm

__ Black
__ White

Integrated
8) Do you retain a law firm on a yearly basis?

__ Yes
__ No

9) If a lawyer or law firm is retained on a yearly basis is the lawyer or firm
__ Black
__ White

Integrated
10) Does your company have an internal legal department?

___ Yes
__ No

11) What is the size of the legal department, if there is one?
__ 10 or more lawyers
__ 5 to 9 lawyers
__ 1 to 4 lawyers

12) How many members of the legal department are black?
___ All

50%
__ 25%

specify exact number of blacks on legal staff if information is
available

13) What are the most common uses of a lawyer in your business? Please
rank in order of importance (" 1" is most frequent; -2" second most frequent,
etc.)

__ Contract drafting and negotiating
__ Tax matters

Local, State and Federal Regulatory Matters
__ Real Estate Transactions
__ Debt Collection

Litigation
Other, please specify

14) If you have a lawyer or law firm on retainer, how was he or she or it
selected?

Personally known to one of the officers of the company
__ Referred by a friend or business associate
__ Referred by another source. Please specify source
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_ Yellow pages or some other directory
Other, please specify

15) If you~r company does not have a regular lawyer or law firm or house
counsel, how does it select one when the occasion arises?

Lawyer with whom company has dealt in the past
Lawyer who is referred by friends, business associates or
others
Lawyer known by one of the company officials
Other, please specify

16) When you select a lawyer or law firm which of the following qualities do
you consider most important? Please rank as in question 12.

Reputation
__ Education

_ Race
_ Social or Civic Connections
_ Business Connections or Contacts

__ Governmental Connections or Contacts
Other, please specify

17) Does your company feel that there are enough qualified black attorneys
who could competently handle your business affairs?

___ Yes
_ No

18) Does your company feel that black lawyers are as competent (i.e.,
experience plus ability) or able to advise you on business problems as white
lawyers?

_ Yes
_ No

19) If you feel that white lawyers are more competent what, in your opinion,
is the reason?

__ Better educated
___ More experienced

_ Better contacts
_ Easier to work with

__ Black lawyers are not dependable
Other, please specify

20) If your company had its choice of equally qualified law firms, would it
select

___ Black Law Firm
_ White Law Firm

Integrated Law Firm
21) If you have any comments which go beyond the questions asked above,
please feel free to make them below:


