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by first determining the contract question. Here the contract question is
dependent on the statutory issue of the legality of checkoff authorizations.
The explanation for deferral in this case may be that the enforcement of
checkoff authorizations is a matter for court enforcement by the parties
and the NLRB is without jurisdiction to enforce § 302."'6 Thus, if the
Board normally cannot determine the legality of checkoff authoriza-
tions, it was not surrendering any of its jurisdiction in Beer Distributors.

The failure of the Board to describe the unusual nature of a case in-
volving § 302 might cause trouble in situations such as representation
cases where the Board has primary jurisdiction to decide statutory ques-
tions. Beer Distributors could be applied by saying that determination
of the representation question would decide the contract question thereby
making the whole issue capable of resolution under the arbitration pro-
visions. Without a clear declaration of the limits of Beer Distributors,
the regional offices and administrative law judges might defer to arbitra-
tion in cases where the Board would not."6 7

Since the Board has consistently deferred in § 8(a) (5) cases, it
was predictable that the deferral policy would be extended to § 8(b) (3)
cases involving claims of union failure to bargain in good faith. In Team-
sters Local 70 (National Biscuit Co.),19 the employer filed § 8(b) (3)
charges citing the union's refusal to allow drivers to continue collecting
money on their delivery routes. It was claimed that this union edict un-
ilaterally altered a contract provision requiring drivers to collect money
and that it also violated a clause requiring all past practices to remain in
effect for the term of the contract. The Miller-Kennedy-Penello majority
deferred to arbitration because "the resolution of this dispute necessarily
depends upon a determination of the correct interpretation of a con-
tract. .. ."l9

In cases involving representation issues, even when cast in unfair
labor practice terms, the Board has refused to defer, though the question
is yet to be faced by the full Board. Apparently, Member Brown's position
in his concurring opinion in Collyer, that representation questions should
be decided by the Board, has carried some weight in several cases since
his departure. 0 The first post-Collyer case that refused deferral for the

196. Salient & Salient, Inc., 88 N.L.R.B. 816 (1950).
197. For a discussion of deferral in representation cases, see notes 200-06 infra.
198. 198 N.L.R.B. No. 4, 80 L.R.R.M. 1727 (July 31, 1972).
199. Id. at - , 80 L.R.R.M. at 1729. In discussing the relation of § 8(b) (1) (A)

charges to the § 8(b) (3) claim the Board held that a determination of the contract
claim in the union's favor would make resolution of the 8(b) (1) (A) claim unnecessary.
Id. at - , 80 L.R.R.M. at 1730 n.8. For a discussion of deferral to intra union rem-
edies, see notes 211-14 infra.

200. See the discussion of Brown's position in the text accompanying note 140
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resolution of a representation issue was Ipco Hospital Supply Corp.."1

The case came before the Board as a § 8(a) (2)202 claim; the employer
had closed an office at which the union had a clerical unit and had moved
the office to a new location. Although only one employee moved to the
new location and none of the employees at the new office were solicited
by or joined the union, the employer, as a part of a settlement agreement
of a strike at the new facility, recognized the union as the exclusive bar-
gaining representative. A panel of Miller, Fanning and Jenkins unani-
mously adopted the trial examiner's findings that there should be no de-
ferral:

iT]he issue before the Board is whether the exclusive recogni-
tion of the Union provided for in the settlement agreement was
an unfair labor practice. Obviously, this is a matter falling with-
in the special competence of the Board to resolve. As the case
before the Board does not essentially involve a dispute over the
terms and meanings of a contract, as was the situation in Col-
lyer, there are no policy considerations warranting deference to
arbitration."'

In Combustion Engineering, Inc."' a panel of Fanning, Jenldns and
Kennedy refused to defer to an award by an arbitrator which had held
appropriate a unit made up of two plants. The company had opened a
new plant eight miles from the original but there had been no production
or employee interchange between the plants:

[T]he question of whether the existing contract was intended,
or can be construed, to cover those employees at East Windsor
who were hired after its effective date is a question for the arbit-
rator, but his conclusion on that issue does not govern or guide
the Board in its disposition of the issue presented here .... [I]t
is nevetheless the obligation of the Board to determine
whether the employees at East Windsor constituted an accretion
to the existing unit.205

Both Ipco and Combustion Engineering were decided in March,
1972. In June, a panel with Kennedy and Penello in the majority and

suepra. This position undermines two earlier cases which indicated that it was proper to
defer in representation cases. See Carey v. Westinghouse, 375 U.S. 261 (1964) ; Raley's,
Inc. 143 N.L.R.B. 256 (1963).

201. 195 N.L.R.B. No. 182, 79 L.R.R.M. 1641 (Mar. 22, 1972).
202. 29 U.S.C. § 158(a) (2) (1970) (employer domination of, interference with or

financial support of union made an unfair labor practice).
203. 195 N.L.R.B. at - , 79 L.R.R.M. at 1642.
204. 195 N.L.R.B. No. 161, 79 L.R.R.M. 1577 (Mar. 15, 1972).
205. Id. at - , 79 L.R.R.M. at 1579.
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Jenkins in dissent, departed from those cases and deferred to arbitration
in a representation issue case. In Urban N. Patnuan, Inc.,2"' the employer
was a member of a multi-employer association that bargained on behalf
of the sausage industry. In addition to the sausage department which was
covered by the association agreement, the employer operated a pre-cooked
foods department. The pre-cooked foods employees had been paid accord-
ing to the sausage makers contract until the employer discovered that his
labor costs were not competitive. After requesting the union and em-
ployees to accept a lower rate, which request was refused, the employer
closed for the annual shutdown. The employees came back to work at
the lower wages after the employer indicated he would not reopen at the
higher rates. The union then filed § 8(a) (5) charges because of the
unilateral change of rates. The company defended on the ground that the
contract did not cover the pre-cooked foods employees.

Had the panel followed Ipco and Combustion Engineering, the
question of the coverage of the sausage industry agreement and the ex-
istence of arbitration would not defeat the Board policy of hearing repre-
sentation questions. Instead, the panel deferred to arbitration. The one
way Patman may be distinguished from Ipco and Combustion is to view
the case as having no representational aspect. That can be done if the em-
ployer argued that no question existed over the inclusion of the pre-cooked
foods employees in the unit represented by the union but that the only
question was whether there had ever been any bargaining that resulted
in a collective bargaining contract for those employees. Possibly by sacri-
ficing the representation defense, the employer channelled the dispute
into arbitration. If this distinction is not made, it appears that the opera-
tion of the deferral principle in representation cases is unsettled and may
be moving toward a broader application of the deferral policy.

The Board has yet to decide several areas of Board jurisdiction
where a policy of deferral might be applied. On September 11, 1972,
the Board heard oral arguments on a case in one such area. In Mechani-
cal Contractor's Association"' the question was whether the Board should
defer to arbitration where an employer's association insisted, as a manda-
tory subject of bargaining, on the use of arbitration to establish future
contract terms."' Since former Member Brown would not defer to "in-
terest" arbitration, the outcome in the Mechanical Contractors case should

206. 197 N.L.R.B. No. 159, 80 L.R.R.M. 1481 (Mar. 6, 1972).
207. No. 2-CA-12413 (N.L.R.B., filed July 30, 1971).
208. General Counsel Nash, in his Collyer memorandum, indicated that he would

have the regional offices solicit Washington for advice on whether to defer in such
cases. See Collyer memorandum, supra note 7, at 15,018.
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be a good indicator of Brown's continuing influence and of present limita-
tions on the deferral doctrine.

Another area yet unresolved is the NLRB v. Acme Industrials Co.2"'

question where the request by a bargaining representative for informa-
tion it considered relevant and necessary to process a grievance was
denied.'1 Because the duty to supply information is part of the basic §
8(a) (5) duty to bargain, it may be argued the Board should decide such
cases. Refusing to provide information about grievances, however, strikes
at the integrity of the grievance-arbitration procedures agreed to by the
parties. Perhaps the best way to answer that threat is to channel the parties
into arbitration so they become accustomed to it as an open and function-
ing system. A policy of deferral to arbitration in refusal to provide in-
formation cases therefore seems especially appropriate.

A final unresolved area of Board jurisdiction that might warrant
application of a deferral policy is the question of the role of intra-union
remedies in § 8(b) (1) (a) cases.211 Under their jurisdiction to hear duty
of fair representation questions, courts have required the exhaustion of
intra-union grievance procedures as a condition precedent to suit.2"2 By
analogy, the Board could decide to defer § 8(b) (1) (a) cases to intra-
union procedures. To date the Board has not had a suitable case arise
involving the question.1 3 An issue that would arise is whether the intra-

209. 385 U.S. 432 (1967). See text accompanying notes 78-80 supra.
210. The General Counsel's memorandum on Collyer suggests that arbitration

should not be deferred to in such cases unless the underlying grievance is already before
the arbitrator. See Collycr memorandum, supra note 7, at 15,017-18.

211. Section 8(b) (1) (A) makes it an unfair labor practice for a labor organiza-
tion or its agents

(1) to restrain or coerce (A) employees in the exercise of the rights guaran-
teed in section 7: Provided, that this paragraph shall not impair the right of a
labor organization to prescribe its own rules with respect to the acquisition or
retention of membership therein ....

20 U.S.C. § 158(b) (1) (A).
212. Foley v. Chrysler Corp., 78 L.R.R.M. 2744 (S.D. Ind. Oct. 12, 1971). See

DEVELOPING LABOR LAW, supra note 4, at 122-24 (Supp. 1971).
213. However, there is some indication in Teamsters Local 70 (National Biscuit),

198 N.L.R.B. No. 4, 80 L.R.R.M. 1727 (July 31, 1972), that the Board will defer in such
cases. In Local 70 the employer asserted an 8(b) (3) claim, arguing that a union order
to its members not to collect cash on delivery routes constituted a unilateral alteration
of the agreement. The Board deferred to union-management arbitration. An 8(b) (1)

(A) claim, arising in the same case, could not be similarly treated because intra-union
discipline is beyond the scope of union-management arbitration. Rather than deciding the
merits as it did in Appalachia Power, see text accompanying notes 181-89 supra, the
Board delayed hearing the 8(b) (1) (A) charge since it:

is dependent on a finding that Respondent unilaterally altered the terms and
conditions of employment . . . a finding . . . that Respondent did not alter

the terms and conditions of the contract would make unnecessary the enter-
tainment of the allegation of an 8(b) (1) (A) violation .

198 N.L.R.B. at - , 80 L.R.R.M. at 1730 n.8.
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union remedies are sufficiently like arbitration to warrant deferral. The
typical intra-union grievance system provides a hearing or trial at the
local level, before local officials appointed to hear the case, as well as some
right of appeal to the union hierarchy. Usually no provision is made for
an outside arbitrator. However, the Board has indicated that it would
defer to a joint council system for the resolution of management-labor
conflicts and joint council systems typically do not provide for outside
arbitrators.""

Standard of Arbitrability

In the wake of Collyer, it is important to examine the current stan-
dards set for determining (1) whether a claim is substantial enough to
invoke the arbitration process; and (2) whether a dispute is within the
scope of the arbitration provision. The Supreme Court, in United Steel-
workers v. American Manufacturing Co.,2"5 held that courts should not
screen a claim before ordering arbitration except to determine that on its
face the claim is governed by the collective bargaining agreement. While
General Counsel Nash would not defer to arbitration unless the claim was
reasonable, 6 the Board seems to be moving toward the position of a court
in a § 301 suit to order arbitration; that is, deferring to arbitration when
the case is the typical sort of collective bargaining dispute, whether or not
there is language in the contract bearing on the dispute. In Teamsters
Local 70 (National Biscuit Co.),"' the majority held that a dispute was
arbitrable as long as one interpretation is not compelled. In Appalachian
Power Co.,2"' the Board indicated that a dispute is arbitrable where the
contractual provisions are susceptible of dual meanings, one consistent
with the company's position and the other consistent with the union's
position. In Beer Distributors Association,"9 Southwestern Bell Tele-
phone Co.,22 and Urban N. Patman, Inc.,22 the Board deferred to arbitra-
tion because the disputes arguably arose from the collective bargaining

214. Teamsters Local 70 (National Biscuit), 198 N.L.R.B. No. 4, 80 L.R.R.M.
1727 (July 31, 1972). For a discussion of what constitutes arbitration for deferral
purposes, see notes 229-33 infra.

215. 363 U.S. 564 (1960). See text accompanying notes 14-16 supra.
216. Collyer memorandum, supra note 7, at 15,015.
217. 198 N.L.R.B. No. 4, 80 L.RR.M. 1727, 1729 (July 31, 1972). See text accom-

panying notes 198-99 supra.
218. 198 N.L.R.B. No. 7, 80 L.R.R.M. 1731, 1734 (July 31, 1972). See text accom-

panying notes 181-89 supra.
219. 196 N.L.R.B. No. 165, 80 L.R.R.M. 1235, 1237 (May 19, 1972). See text ac-

companying notes 192-95 supra.
220. 198 N.L.R.B. No. 6. 80 L.R.R.M. 1711, 1712 (July 31, 1972).
221. 197 N.L.R.B. No. 150, 80 L.R.R.M. 1481, 1482 (June 30, 1972). See text ac-

companying note 206 supra.
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agreements between the parties. In Peerless Pressed Metal Corp.,222 the
majority indicated that, in a unilateral imposition of an incentive wage
system situation, it would not defer to arbitration a claim that a provi-
sion for individual merit pay justified a general system of incentive pay
because such a claim is "nearly frivolous." '22  Ho-wever, the majority held
that the employer's claim that the unilateral adoption of the incentive
system was justified by bargaining history need not be meritorious before
the Board would defer. Thus, the Board deferred where the employer had
no contract language to rely on because it used bargaining history to sup-
port its contract defense.224

The problem of whether a particular dispute falls within the ambit of
the contract's arbitration provision must be viewed in light of the pre-
sumption of arbitrability used in deferral cases.225 The General Counsel
seems to indicate that there should not be a close review of arbitrability
before deferral is ordered. 6 In Beer Distributors Assn.22" the employer
argued that the determination of the legality under § 302 of employee
checkoff authorizations was not arbitrable. Apparently referring to the
Steelworkers Trilogy, the Board deferred to arbitration indicating that
the "issue of arbitrability should itself be submitted to the arbitrator, as has
become the near universal practice under collective-bargaining agree-
ments. '2'  That seems a good indication that the Board will decide ques-

tions of arbitrability using the same sort of presumption of arbitrability
used by courts in § 301 actions.

Final Binding Arbitration

An ancillary question that has arisen in several post-Collyer cases is
which systems used by union-management to resolve their disputes will be
accorded the status of arbitration for the purposes of deferral. In Tulsa-
Wlzisenhunt Funeral Homes, Inc.,22 the full Board refused to defer be-

222. 19S N.L.R.B. No. 5, 80 L.R.R.M. 1708 & n.2 (July 31, 1972).
223. Id. at - , 80 L.R.R.M. at 1708 n.1.
224. The Board deferred despite the fact that both sides had abandoned incentive

proposals during the bargaining negotiations. See also Great Coastal Express, Inc., 196
N.L.R.B. No. 129, 80 L.R.RM. 1097 (May 2, 1972), where the Board deferred a dispute
concerning employee parking privileges even though there was no reference to such
privileges in the contract.

225. United Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574 (1960).
226. Collyer memorandum, supra note 7, at 15,020.
227. 196 N.L.R.B. No. 165, 80 L.R.R.M. 1235 (May 19, 1972). See text accom-

panying notes 192-95 supra.
228. Id. at - , 80 L.R.R.M. at 1237. See also Urban N. Patman, Inc., 197

N.L.R.B. No. 150, 80 L.R.R.M. 1481, 1483 (June 15, 1972), where the deferral order
specifically reserved Board jurisdiction to reopen the case if "the dispute has been duly
found by the arbitrator not to be arbitrable."

229. 195 N.L.R.B. No. 20, 79 L.R.R.M. 1265 (Jan. 31, 1972).
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cause the arbitration provision of the contract did not provide for final
binding arbitration:

[W]henever the Respondent's general manager denies a grie-
vance at the final step, the contract binds no one to any further
procedure for peaceful resolution of the dispute. Thereafter,
only by ad hoc agreement of the parties can any forum of third
parties or a neutral arbitration be convened to resolve the dis-
pute.

23 0

However, in Teamsters Local 70 (National Biscuit Co.),"' the Miller-
Kennedy-Penello majority decided to defer to a typical Teamster provi-
sion for the resolution of disputes. Under that system, disputes not re-
solved by a local union and the employer immediately involved are referred
to a Joint Council on which union and employers have equal representa-
tion. A majority at that level may make a binding decision on the dispute
or submit it to binding arbitration. If the Joint Council deadlocks, the
parties to the dispute may resort to strikes and lockouts. Acknowledging
that this system does not provide for binding arbitration on demand by
either party, the majority distinguished Tulsa-Whisenhunt on the ground
that the National Biscuit contract provides for mandatory submission to
a Joint Council made up of union and employer representatives who are
not immediately involved in the dispute.232 Since neither the grieving
party nor the party grieved against can block the resolution of the dispute
under this system, the majority decided to defer. The majority relied on
the historical judgment that such bipartite grievance procedures have
worked well and have provided, in the overwhelming percentage of cases,
swift resolution of disputes without resort to strikes or lockouts.2 33

For deferral, therefore, it is not necessary for the grievance resolution
system to require final binding resolution by a neutral arbitrator of all
disputes. Nor is it necessary that the parties have given up the right to
strike or lockout over unresolved disputes. All that is needed is a tribunal
removed from the immediate parties to the dispute that may, but need not,
finally determine the issue.

INDIVIDUAL EMPLOYEE GRIEVANCES

In the normal case involving a claim by an individual employee, the
structure of arbitration assumes that the union will adequately represent

230. Id. at -, 79 L.R.R.M. at 1267.
231. 198 N.L.R.B. No. 4, 80 L.R.R.M. 1727 (July 31, 1972). See text accompany-

ing notes 198-99 supra.
232. Id. at -, 80 L.R.R.M. at 1729.
233. Id. at -, 80 L.R.R.M. at 1729-30 n.5.
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the individual employee's interests in the grievance-arbitration process.""
That assumption poses problems when the union and the individual em-
ployee are antagonistic or have conflicting interests. In Kansas Meat
Packers,23 two employees, one of whom was a union steward, had in-
creasingly strained relations with the union business agent as well as
management over safety issues. The conflicts ultimately resulted in their
discharge. During the dispute, the employees quit the union and stopped
the checkoff of dues. The steward resigned his union position following a
verbal altercation with the business agent. There was credited testimony
by a supervisor that they were fired at the insistence of the business agent.
Following the discharges, the union did nothing to investigate or to file
grievances concerning the discharges; nor did the union file unfair labor
practice charges. Section 8(a) (1) and (3) charges were filed by the dis-
charged employees. A panel of Miller, Jenkins and Kennedy refused to
defer:

Under all the facts and circumstances set forth above-par-
ticularly the apparent antagonism between the interests of the
discriminatees, on the one hand, and both parties to the collec-
tive-bargaining contract herein, on the other and the discrim-
inatee's resultant election to refrain from seeking redress though
that contract's grievance procedures-we conclude that it would
be repugnant to the purposes of the Act to defer to arbitration
in this case as to do so would relegate the Charging Parties to
an arbitral process authored, administered and invoked entirely
by parties hostile to their interests. 38

Thus, the test to determine whether there should be deferral is whether the
interests of the union and the employee are in substantial harmony. The
panel indicated that it had deferred in National Radio Co."' because there
the test had been satisfied and thus there was no ground for assuming
that the employee's interests would be inadequately represented under the
contractual procedures.

Several questions are raised by Kansas Meat Packers. Focusing on
the relationship between the individual and his union and placing such
importance on the representation of the employee by the union challenges

234. See notes 35-63 supra, for a discussion of the limited right of access to
courts that an employee has for review of his union's representation.

235. 198 N.L.RB. No. 2, 80 L.R.R.M. 1743 (July 31, 1972).
236. Id. at - , 80 L.R.R.M. at 1746 (emphasis in original).
237. 198 N.L.R.B. No. 1, 80 L.R.R.M. 1719 (July 31, 1972). See text accompany-

ing notes 167-80 mpra.
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the continued vitality of International Harvestor Co. 238 In that case the
Board deferred to an arbitration award in a § 8(a) (3) case even though
the union had sought the discharge of the employee and the employee's
positon had been presented in arbitration by the employer. Under Kansas
Meat Packers the conflict that existed between the employee and his union
would cause the Board to hear the case rather than deferring it to arbitra-
tion. 8'

A pragmatic question resulting from Kansas Meat Packers is whether
the regional staffs will exercise much sensitivity in determining the
quality of the relationship between an employee and the bargaining repre-
sentative. By reputation at least, the personnel at the regional level of the
Board have been reluctant to process charges filed by individual em-
ployees.2 4 Since the General Counsel assumed that the policy of deferral
would not be applied in § 8(a) (3) cases,24' the Collyer memorandum does
not establish the procedures that might be used to meet the Kansas Meat
Packers rules.

The most significant question is what scope will be given the "sub-
stantial harmony of interest" rule. Both National Radio and Kansas Meat
Packers were § 8(a) (3) cases in which employees challenged company
action discharging them; and the rule may be limited to such cases. How-
ever, employees who are adversely affected by a union decision among
competing employees or groups of employees could claim that there was
substantial conflict between themselves and their unions. One example
is where a union must decide between seniority rights of two groups of
employees competing for a limited number of jobs as in Humphrey v.
Moore.242 No matter what position the union takes, some employees will
be adversely affected. If those employees file § 8(a) (5) charges
against the employer and § 8(a) (3) charges against their union, Kansas
Meat Packers is a basis for denying deferral to arbitration. The ultimate
restraint on Kansas Meat Packers seems to be the principle of the exclu-
sive bargaining status of the union, which can only be defeated by a show-
ing of arbitrary or bad faith conduct. 42

238. 138 N.L.R.B. 923 (1962), enforced sub noin., Ramsey v. NLRB, 327 F.2d 784
(7th Cir.), cert. denied, 377 U.S. 1003 (1964).

239. The two cases may be distinguishable in that an arbitration award had al-
ready been rendered in International Harvester Co. Whether the employee was repre-
sented by the union or the employer, the Board might defer in such a case because the
employee has had a hearing before a neutral arbitrator.

240. Weyand, Present Status of Individual Employee Rights, 22 N.Y.U. CoNF. ox
LABOR 171, 203 (1970).

241. See Collyer memorandum, supra note 7, at 15,016. The General Counsel's
opinion was clearly rejected in National Radio, 198 N.L.R.B. No. 1, 80 L.R.R.M. 1718
(July 31, 1972). See text accompanying notes 167-80 supra.

242. 375 U.S. 335 (1964). See text accompanying notes 44-45 supra.
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DEFERRAL TO AWARDS

The Collyer opinion indicated that it had been consistent Board
policy to defer to arbitration awards where the awards met the so-called
Spielberg standards that (1) the proceedings be fair and regular; (2)
all parties agreed to be bound; and (3) the decision not be repugnant to
the purpose and polices of the Act.24 The cases since Collyer have focused
on an additional factor subsequently grafted onto the third criteria;2
that is, whether the unfair labor practice issue has been considered by the
arbitrator. Airco Industrial Gases4' was a § 8(a) (3) case where an
employee was discharged, allegedly because he had been negligent on the
job. An arbitrator's award upheld the discharge. Both union and manage-
ment were represented by counsel at the arbitration hearing and each side
was given full opportunity to present evidence. However, the record of the
hearing disclosed that no evidence had been introduced and there was
no discussion by the arbitrator that the employee had filed about 200
grievances in the two years preceding his discharge. Because of the
failure to discuss the issue of the pretextual discharge, a panel of Fanning
and Jenkins, with Kennedy in dissent, refused to defer to the award:

In the face of an arbitration award that gives no indication that
the arbitrator ruled on the unfair labor practice issue, deferral
would result in an extension of the Spielberg doctrine which we
are unwilling to make.247

In support of their conclusion, they cited Kalamazoo Typographical
Local 122,2

"
' saying that no deference was given to-the arbitrator's award

in that § 8(b) (1) (A) case because the arbitrator there had specifically
disavowed handling any unfair labor practice aspects of the case.2 49 The
Airco approach provides a practical solution to the longstanding con-
troversy. 0 whether arbitrators should decide statutory issues or whether

243. See DEVELOPING LABOR LAW, supra note 4, at 726-56, for a discussion of both
the duty of fair representation and the Board's authority. See also notes 35-63 supra.

244. Spielberg Mfg. Co., 112 N.L.R.B. 1080, 1082 (1955).
245. See, e.g., Ford Motor Co., 131 N.L.R.B. 1462 (1961).
246. 195 N.L.R.B. No. 120, 79 L.R.R.M. 1467 (March 1, 1972).
247. Id. at - , 79 L.R.R.M. at 1468.
248. 193 N.L.R.B. No. 159, 78 L.R.R.M. 1458 (Nov. 1, 1971).
249. 195 N.L.R.B. at - , 79 LR.R.M at 1468.
250. For statements of the various positions taken in this debate, see Meltzer,

Ruminations About Ideology, Law, and Labor Arbitration, in THE ARBITRATOR, THE
NLRB AND THE COURTS: PROCEEDINGS OF THE TWENTIETH ANNUAL MEETING, NA-
TIONAL ACADEMY OF ARBITRATORS 14-19 (D. Jones ed. 1970) [hereinafter cited as THE
AUITRATOR] ; Mittenthal, The Role of Law in Arbitration: A Rejoinder, in THE ARsI-
TRATOR, id. at 58; Sovern, When Should Arbitrators Follow Federal Law? ARBITRATION
AND THE EXPANDING ROLE OF NEUTRALS: PROCEEDINGS OF THE TWENTY-THIRD ANNUAL
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they should confine their decisions to contract matters: defer where the
arbitrator treated the statutory issue and do not defer when the arbitrator
either declined to decide the statutory claim or failed to show that the issue
had been litigated.

Perhaps the Airco case also provides a means for the Board to protect
individual employees from the "rigged" award situation. An arbitration
is rigged when the result is agreed to by union and management before
the hearing and this result is made known to the arbitrator; the hearing
and decision then serve as a sham to deceive the grievant that he or she
has had a fair hearing. Of course the determination that an arbitration
was rigged would be a basis for a successful lawsuit under Vaca v. Sipes25

as well as §§ 8(a) (1) and (3), 8(b) (1) (A) and (B), 2 and 8(b) (2)..
and (3)24 claims before the Board. Airco is itself a case that smells of a
rigged award: a union steward who was vociferous in asserting 200 gri-
evances in two years is foreordained to be considered a nuisance by man-
agement and he may also be a thorn to the union. The dischage of such
an employee for whatever reason should be closely scrutinized. Working
the discharge through the entire grievance-arbitration process, including
a hearing where both union and management are represented by counsel,
without ever raising the vigorous union activities of the grievant seems
to be a red flag for a rigged case. That is further reinforced in Airco by
the fact that the discharged employee, and not the union, filed the unfair
labor practice charge. It is possible, however, that Airco was not rigged
but rather was a simple case of incompetence or inadvertence on the part
of the union and its counsel in failing to raise the discriminatory discharge
issue.

The dissent by Kennedy follows his analysis in National Radio,
deferring to the results of arbitration whether or not the parties fully
litigated every question in that forum:

If the parties here, having chosen to have the basic issue of the
justness of the discharge determined by an arbitrator, failed
adequately to present as thorough a case as could have been
developed on the issue of discrimination, it was not for want of

MEETING, NATIONAL ACADEmY OF ARBrrRATORS 29 (G. Somers & B. Dennis eds. 1970).
Meltzer, .upra note 157.

251. 386 U.S. 171 (1967). See text accompanying notes 46-49 supra.
252. 29 U.S.C. § 158(b) (1) (B) (1970) (union restraint or coercion of employer

in selection of representatives made an unfair labor practice).
253. Id. § 158(b) (2) (union causing employer to violate § 8(a) (3) made an un-

fair labor practice). See also note 137 supra.
254. Id. § 158(b) (3) (union refusal to bargain collectively made an unfair labor

practice).
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a proper forum in which such issue could, and should, have been
raised." 5

A strict "no interference rule" raises a problem since the parties who de-
velop and present cases in arbitration may lack the legal expertise to dis-
cover, research and litigate statutory issues. Such a rule would result in
further lawyerization and legalization of the arbitration process which
may not be desirable.

A panel of Miller and Penello with Kennedy concurring, cited Airco
with approval and refused to defer to an award in Yourga Trucking,
I,1c. This was another § 8(a) (3) charge filed by an individual em-
ployee. The employee, who had a grievance filed on his behalf in the
morning, was fired in the early afternoon, allegedly for showing up drunk
for his truck driving job. A joint area committee had upheld the dis-
charge, leaving unanswered whether the alleged discriminatory motive
issue had been presented to the committee. Deciding to dismiss the com-
plaint on the merits, the majority refused to defer because the employer
had failed to meet its burden of proof to show that the discrimination issue
had been litigated before the committee:

We face here the further question of which party to a proceeding
under the Act must adduce proof regarding the scope of matters
presented in the arbitration proceeding. We hold that the burden
to adduce such proof rests on the party asserting that our
statutory jurisdiction to resolve the issue of discrimination
should not be exercised. s 7

In Montgomery Ward & Co.,2"' an employee was fired allegedly for
falsifying a route sheet and for taking an extra paid supper break. He
filed a grievance and an unfair labor practice charge claiming that, after
he had been vocal in a gripe meeting of employees, the manager had vowed
to get rid of him. A grievance board of two representatives of the union
and two employer representatives held a hearing and decided to rein-
state him without back pay on the condition that he withdraw the Board
charge. The employee refused the offer, and the Board refused to defer,
holding, "we are not satisfied that the statutory issue of discriminatory
discharge had been either raised or resolved in the arbitration proceed-
ing. "259

255. 195 N.L.R.B. at - , 79 L.R.R.M. at 1469.
256. 197 N.L.R.B. No. 130, 80 L.R.R.M. 1498 (June 26, 1972).
257. Id. at - , 80 L.R.R.M. at 1499. Kennedy concurred in the dismissal solely

as an accommodation to the joint area committee's decision. Id. at - , 80 L.R.R.M.
at 1500.

258. 195 N.L.R.B. No. 136, 79 L.R.R.M. 1505 (Mar. 7, 1972).
259. Id. at -, 79 L.R.R.M. at 1506.
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One recent case involved the issue whether an award is repugnant
to the Act. In Combustion Engineering, Inc.,26 a panel of Fanning, Jen-
kins and Kennedy acknowledged that an arbitrator could determine, as
a question of contract, whether a collective bargaining agreement covers
the employees at an employer's newly opened plant located eight miles
from the existing plant.261 The arbitrator conceded his task was one of
contract interpretation but found it proper to take into consideration
Board standards in determining appropriate units.262 In applying those
standards the arbitrator found the two plant units to be appropriate, with
the new plant being a "normal accretion" to the existing unit.262 How-
ever, the Board agreed with the trial examiner that the arbitrator had
relied too much on insignificant factors. Accordingly, the Board did not
defer to the award. That decision may be based on two grounds. First,
using the Spielberg criteria, the award was repugnant to the policies of
the Act since the arbitrator had misapplied the Board accretion standards.
A second basis for the decision is the policy judgment that deferral is inap-
propriate in representation cases.264

One final case, Malrite, Inc.,26 raised the issue of whether the Board
would take on the enforcement of arbitration awards. The employer re-
fused to comply with an award of an arbitrator that the company violated
the contract by assigning "combo" engineer-announcers to jobs that had
been previously performed by two separate employees. A Miller, Kennedy
and Penello majority, with the dissent of Fanning and Jenkins, deferred
to the arbitration process thereby requiring the union to initiate a § 301
court action to enforce the award:

In its formulation of the Spielberg standards the Board did not
contemplate its assumption of the functions of a tribunal for the
determination of arbitration appeals and the enforcement of ar-
bitration awards. If the Board's deference to arbitration is to be
meaningful it must encompass the entire arbitration process,
including the enforcement of arbitral awards. It appears that
the desirable objective of encouraging the voluntary settlement
of labor disputes through the arbitration process will best be
served by requiring that parties to a dispute, after electing to re-

260. 195 N.L.R.B. No. 161, 79 L.R.R.M. 1577 (Mar. 15, 1972). See text accom-
panying notes 204-05 supra.

261. 195 N.L.R.B. at -, 79 L.R.R.M. at 1579.
262. Id. at -, 79 L.R.R.M. at 1578.
263. Id.
264. For a discussion of deferral in representation cases, see notes 200-06 supra.
265. 198 N.L.R.B. No. 3, 80 L.R.R.M. 1593 (July 18, 1972). See text accompany-

ing notes 190-91 supra.
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sort to arbitration, proceed to the usual conclusion of that pro-
cess-judicial enforcement-rather than permitting them to in-
voke the intervention of the Board.26

REGIONAL OFFICE PROCEDUPFS

The Collyer memorandum issued by General Counsel Nash outlines
procedures the regional offices are to follow in handling cases raising de-
ferral issues."' Those procedures have the effect of increasing the amount
of work needed to investigate and make the decision whether a complaint
should issue. The memorandum envisions complete investigation of the
merits of a case before any decision is made concerning deferral to ar-
bitration:

The region should consider whether to defer action on an unfair
labor practice charge for arbitration under the Collyer policy
only after the charge has been fully investigated and after the
region has determined that . . Collyer arbitration deferral
policy aside, the charge would warrant issuance of a com-
plaint. -88

While allowing the investigation on deferral to be done concurrently
with the investigation of the merits "to avoid the duplication of effort," ' 9

this procedure adds unnecessary work. The effort put into the investiga-
tion of the merits is wasted where it is decided to defer to arbitration."'

Presumably, the argument in favor of this approach is that there can
only be deferral where there is jurisdiction and there cannot be a deter-
mination of jurisdiction without a complete investigation of the merits.
Another argument is that the regions should exercise due caution since a
decision not to issue a complaint assented to by the General Counsel is
not reviewable in court. Finally, Collyer rests its decision on the greater
expertise of arbitrators to decide contract disputes and does not speak to
considerations of efficiency. Even National Radio, which views deferral
from the broader perspective of accommodation, only considered the
factor of efficiency in terms of reducing the caseload before the Board it-
self and not the regional offices.

Nevertheless, broad considerations of efficiency, as well as a policy
to minimize NLRB interference in arbitration, suggest that regional per-
sonnel investigate and determine deferral questions before investigating

266. 195 N.L.R.B. at -, 80 L.R.R.M. at 1594.
267. Collyer memorandum, supra note 7.
268. Id. at 15,022.
269. Id.
270. Of course, the results of an investigation would be useful should the decision

be made to reassert jurisdiction. However, that would be an inefficient use of investiga-
tive resources should the number of reopened cases be small.
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the merits of the charge.27' The model implicitly suggested in the cases
following Collyer is the procedural framework used by courts in § 301
suits. The first step would be to determine the existence of a binding
contract between union and management. The second step is to determine
whether the claim, on its face, is governed by the collective bargaining
agreement, viewing that agreement as an organic or constitutional docu-
ment. The third step is to determine whether the dispute is arbitrable
under a strong presumption of arbitrability, leaving the ultimate deter-
mination of arbitrability, to the arbitrator. Grafted on to the court tests
would have to be further steps to conform with Board decisions. One such
step would be inquiry into the nature of the conflict resolution system
to determine if it should be accorded the status of arbitration. Another
question to be answered is whether the dispute concerned an area of
the Board's primary jurisdiction where it would not defer, such as re-
presentation issues. A third question would be whether deferral should be
applied where there existed a substantial conflict of interest between the
union and the aggrieved employee. In the post award situation, the Spiel-
berg criteria7 2 could continue to form the procedural framework.

CONCLUSION

The hypothesis upon beginning the research for this paper was that
deferral was a bad idea because it would further insulate union-manage-
ment actions in the collective bargaining contract from challenge by em-
ployees. That hypothesis has not been sustained for several reasons. The
system of concurrent jurisdiction did not do a very sensitive job of
handling employee claims against union and management. Further, the
ever increasing crunch of expanding caseload and limited resources re-
stricts the number of cases the Board as an agency can competently handle.
Thus, the NLRB cannot afford the luxury of providing duplicate forums
used mostly to achieve strategic ends by parties to collective bargaining
disputes.

Overall, the development of deferral has been encouraging since it
has proceeded rather consistently and rationally. The most encouraging
part has been the sensitivity of the Board to the protection of statutory
claims of employees in adopting its substantial harmony rule and in the
application of its criteria in reviewing awards. In sum, the abstention,
rational accommodation language of National Radio provides a better
basis to discuss the issues appropriate to a rational development of the
deferral policy than does the language of the Collyer opinion.

271. Such a procedure would result in more cases being dismissed with a retention
of jurisdiction since claims that are eligible for deferral but otherwise without merit
would be included. A motion to reopen because arbitration did not result or was de-
ficient would trigger an investigation of the merits and permit a dismissal by the region.

272. See notes 244-45 supra & text accompanying.


