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Theme v. Reality in American Legal History:
A Commentary on Horwitz, The Transformation of
American Law, 1780-1860, and on the Common Law

in America

R. RANDALL BRIDWELL*

While the events of the past are the source of the experience of the
human race, their opinions are determined not be the objective facts but by
the records and interpretations to which they have access. Few men will deny
that our views about the goodness or badness of different institutions are
largely determined by what we believe to have been their effects in the past.
There is scarcely a political ideal or concept which does not involve opinions
about a whole series of past events, and there are few historical memories
which do not serve as a symbol of some political aim. Yet the historical
beliefs which guide us in the present are not always in accord with the facts;
sometimes they are even the effects rather than the cause of political beliefs.

F. A. Hayek**

INTRODUCTION

Morton Horwitz's The Transformation of American Law, 1780-1860x is a

serious and thoughtful attempt to describe some of the basic, general themes
in American law during one of its most energetic and creative periods. Pro-
fessor Horwitz assembles a vast body of data consisting principally of judicial
opinions and doctrinal writing, but which also extends to economic, social
and political history. He attempts to extrapolate from this data the common

Professor of Law, University of South Carolina School of Law. Portions of this article
were based upon a recently published treatise, R. BRIDWELL AND R. WHITTEN, THE CONSTITUION

AND THE COMMON LAW. THE DECLINE OF THE DOCTRINES OF SEPARATION OF POWERS AND

FEDERALISM, Lexington Books, D.C. Heath and Co. (1977). The author wishes to express his
thanks to D.C. Heath and Co. for permitting the use of some of the material herein, as well as to
Professor Ralph U. Whitten, who developed many of the ideas herein with the author. Thanks
are also due to Professor Maurice Holland of Indiana University School of Law, who read the
manuscript of this article and offered many valuable suggestions. For a more complete treatment
of the subjects discussed here, the treatise should be consulted.

**F. HAYEK. CAPITALISM AND THE HISTORIANS at 3-4 (1954).
'Harvard University Press (1971) [hereinafter cited as HoRwrrz]. For some recent reviews

of Horwitz's book, see Gilmore, Book Review, 86 YALE L.J. -788 (1977); Kettner, Book Review, 8
J. INTERDISCIPLINARY HIST. 390 (1977); Genovese, Book Review, 91 HARv. L. REV. 776 (1978);
Wroth, Book Review, 28 HARv. LAW SCHOOL BULLETIN at 30 (1977); Foner, Book Review, THE
NEW YORK REvIEw OF BoOKS (1977); Reid, Book Review, 55 TEx. L. REv. 1307 (1977); Hurst,
Book Review, 21 Am. J. LEGAL HIsT. 175 (1977); Winship, Book Review, 31 SotiHWESTERN L.J.
751 (977). The best review to appear thus far is Presser, Book Review, 52 N.Y.U. LAW. REv. 100
(1977).
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threads and general patterns which can give the reader genuinely fundamen-
tal insights into our legal process, indeed into the nature of the process by
which common law is generated, or as some say "created" and applied by the
judiciary.2 In his description of precise causes for the emergence of much
nineteenth century doctrine, Professor Horwitz's work is much more thematic
than similar recent attempts to present comprehensive insights into our legal
history,3 and much more reliant on his own interpretations of original sources
of a general nature. He also extends his inquiry beyond the more regional or
localized works, though many of the essentially local studies certainly have
broader, national implications. 4 Thus, in the breadth of both the raw
material analysed and the ambition of the monograph to expand upon the
narrower doctrinal treatment of its parts, Professor Horwitz should be com-
mended." However, neither the ambitious scope of such a work, nor the
laudibile intent of its author to raise the level of his inquiry above that of our
previous historical pioneers who sought to reveal the substance and general
character rather than the often confusing particulars of our legal past, 6 are
the final measure of success. For, though Professor Horwitz has attempted to
prove much, what he has actually proved may be summarized with rather
startling brevity. Relatedly, the points upon which his proof and analysis can
with all charity he said to have failed utterly are rather numerous.7 Moreover,
among his numerous errors one may readily see one central mistake more
fundamental than the others, indeed one which in all probability produced
the others. This recurrent problem concerns the method by which Professor
Horwitz seeks to demonstrate the major themes of his book-his most essen-
tial proof is clumsily lifted completely out of its context so that its significance

2More than anything else Horwitz seeks to illuminate the common law process as an instru-
ment for legal change "[s]ince few historians have . . . thought through the problems of using
this concept in a comment law context." HORwrrz, supra note 1 at XV. Indeed, emphasis on the

'judicial role is the keynote of Horwitz's whole analysis. It is precisely this facet of his study that is
the weakest. The ingenious way in which Horwitz distorts the common law process is of primary
interest to anyone who wished to thoroughly understand this book and appraise its worth.

3See L. FRIEDMAN, A HISTORY OF AMERICAN LAW(1973). Professor Friedman relied mainly
on secondary materials for his work, and his presentation of the major themes in American legal
history is more various and diverse than Horwitz's focused economic interpretations.

4See W. NELSON, THE AMERICANIZATION OF THE COMMON LAW (1975).
5See Holt, Now and Then: The Uncertain State of Nineteenth Century American Legal

History, 7 IND. L. REV. 615, 626 (1974), where Holt quotes Horwitz's dissatisfaction with too much
"detail" in the writing of American legal history, to the neglect of "broader interpretative
themes." Indeed Horwitz in his new book allows that "This study attempts to challenge certain
features of 'concensus history that has continued to dominate American historiography since the
Second World War." HORWITZ. supra note 1, at xiii. In producing much of this history, "Even
sophisticated lawyers, who regularly address themselves to the policies imbedded in contemporary
legal rules, tried to treat the historical study of law with an arid formalism that is striking and
surprising." Id. at xi - xii, A distaste for the particulars of legal rules, and their technicalities
forms a large part of the new preference for thematic "intellectual" history.

eFor example, see R. POUND, THE FORMATIvE ERA OF AMERICAN LAW (1950) for an attempt
to synthesize and explain a great mass of doctrinal detail.

'This point is developed further in later parts of this article. See notes 21-124 infra & text
accompanying.
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is invariably distorted and its meaning thoroughly changed.8 In this respect
alone, Professor Horwitz's book exemplifies the increasing prevalent condition
of American legal historical scholarship more vividly than any book in
decades. Even more importantly the apparent reason for this spirit of even
handed distortion is an erroneous conception of the common law process,
particularly the English common law system. Horwitz's misconstruction of the
common law system is a product of his failure to treat any of the major legal
issues analysed in their broader historical context. More than any other fac-
tor, this causes Professor Horwitz to conceive of each chosen piece of legal
datum as evidence of a novel or revolutionary change in the legal system.
Thus a great amount of evidence which appears quite conventional in context
is by extraction and narrow presentation made to fit into his "transformation"
motif.

More than anything else, Horwitz's book purports to be about the com-
mon law process. This is of course one of the most debated themes in
American legal history, and one with much relevance to current issues of
judicial authority and discretion. Much has been said and written about the
powers which judges have traditionally enjoyed in our legal system and their
capacity to discretionarily employ their authority to apply, or perhaps also
provide, binding rules aimed at serving particular social or economic pur-
poses, as well as the appropriate sources of the legal rules so applied.9

Naturally what the judges did in the past is highly relevant to the analysis of
the broader issue of the current status of the common Law. Ironically, it is in
describing the concept and practice of common law adjudication in our early
national period that Horwitz's new book fails the most. It will therefore be
useful to analyze particular examples of Horwitz's method of proof, and to
discuss at some length the operation of this common law system in certain
areas critical to his proof in order to illustrate the broader context and the

aThough almost any attempt to isolate legal or Constitutonal phenonamena rends the
"seamless webb" of history and to some degree inevitably distorts the truth.

However, there is a vast difference in the distortion caused by the interjection of the
observer and his inevitable selectivity and focus upon particular data, and the overly narrow par-
tial representation of a phenomena such as the common law process, resulting in a mistatement
of its content. It is the latter, more serious, flaw which charactrizes; Horwitz's book.

'Professor Horwitz's current book is in large measure an attempt to expand upon and pro-
vide further proof for the thesis of his earlier writing in article form, as his introduction in-
dicates. See Horwitz, The Emergence of an instrumental Conception of American Law 1780-1820
in V. PERspEctivEs iN AMICAN HISTORY 287 (1971); Horwitz, The Transformation fn the Con-
ception of Property 1780-1860, 40 U. C. L. REv. 248 (1973); Horwitz, The Rise of Legal For-
malism, 19 Am. J. LEGAL HisT. 251 (1976). As Professor Nelson aptly observed

"The key point, however, is that legal rules and traditions do service beyond the period
of their immediate usefulness to dominate groups, and in doing so, take on a status
that is autonomous to the immediate political interests of those groups. This semi-
automonous body of law, which can and does serve as a restraint on decision makers,
surely is a legitimate object of historical study." Nelson, Legal History-Annual Survey
of American Law, 1973-74 N.Y.U. L. REv. 625, 640. See BURGER, GOVERNMENT BY

JuDICARY (1977).
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operational rules and principles of decision-making which his artificial selec-
tivity has managed to obscure. If as Professor Nelson claims this is "one of
the five most significant books ever published in the field of American legal
History,"' 0 the book and the developments it analyses certainly deserve this
extended treatment. The process by which this demonstrable distortion has
been produced can than be placed in the context of broader tends in the
writing of legal history, and some observations can be made on a much
debated subject: the efficient relationship between legal and historical train-
ing and methods of investigation and analysis." This may be accomplished by
considering the following: (a) a description of what Professor Horwitz at-
tempts to prove, that is, his central theme; (b) the methods he employs in at-
tempting this proof and the particular errors associated with several elements
of it; and (c) a description of certain of the broader subject matter areas
critical to Horwitz's analysis of the common law process and to his basic
theme, including a more thorough description of the common law precess
itself in the context of two extremely important elements in Horwitz's
thesis-the general commercial law and the conflict of laws. Also thoroughly
analyzed and evaluated will be one of William Crosskey's controversial themes
as it applies to the common law process in the federal courts, 12 and Horwitz's

10"The comment is attributed to William A. Nelson, Yale University." S. Bremer, Book
Review, 52 N.Y.U. L. REv. 700, 716 n.52 (1977).

"As Frederick Maitland remarked, though lawyers seldom seem to make good historians
and the lawyers method often conflicts with historical objectivity, legal training is nonetheless im-
portant in doing good legal historical work. "But we can say this, that a thorough training in
modem law is almost indispensable for anyone who wishes to do good work on legal history."
Maitland, Why the History of England Law Was Not Written, in FREDRICK WILLIAM MAITLAND.
HISTORIAN 132, 140 (R. Schuyler ed. 1960). Horwitz has elsewhere observed that a reasoning pro-
cess common to the lawyer's technique, has produced a "conservative tradition in the writing of
our legal history." In comparing the effect of legal reasoning process upon historical objectivity,
Horwitz draws a comparison to the writing of scientific history, in which " 'earlier ages are im-
plicitly represented as having worked upon the same set of fixed problems and in accordance
with the same set of fixed cannons that the most recent revolution in scientific method has made
seem scientific." Horwitz, The Conservative Tradition in the Writing of American Legal History,
17 AM. J. LEGAL HIsT. 275 (1973), quoting, T. KUHN, THE STRUCTURES OF SCIENTIFIC REvoLu.
TIONS at 137-38 (2d ed. 1970). In other words, the lawyer's attempt to synthesize a current
postulate or principle from past data, which may represent disorder and conflict rather than a
continuum, results in a distortion of the acutal past condition analyzed. Amazingly enough, some
recent writers have regarded the recognition of "ideological conservatism" in the writing of legal
history as a path-breaking insight. See Auerback, Book Review, 85 YALE L.J. 855 (1976). This
particular observation is, however, one of the older recognized historiographic themes. See W.
HOLDSwORTH, THE HISTORIAN OF ANGLO AMERICAN LAW 138-41 (1928); C. FIFOOT, LAW AND

HISTORY IN THE NINETEENTH CENTURY 8, 14-15 (1956). In evaluating Professor Horwitz's books,
we shall isolate and discuss the relationship between legal methods of investigation and analysis of
data.

isThe reference is, of course, to W. CROSSKEY. POLITICS AND THE CONSTITUTION IN THE
HISTORY OF THE UNITED STATES (1955). For a detailed discussion of parts of Professor Crosskey's
work particularly his interpretation of the development of conflict of laws and commercial law
rules in the federal courts. See note 56 supra & text accompanying. For an excellent account of
the "reception" of the controversy generated by Crosskey's famous work, see Wollan, Crosskey's
Once and Future Constituion, 6 POLITICAL Sci. REVIEWER 129 (1975). One objective here is to
supply some much needed data and analysis relevant to these excerpts of Crosskey's work, as they
have not been forthcoming since its publication nearly twenty-five years ago.

[Vol. 53:449



8AMERICAN LEGAL HISTORY

treatment of it. Our objective will then be to briefly illustrate and critique
Horwitz's theory and methodology in a selective fashion, and to test his
theories against the broader and more fully developed background of a major
subject matter area. The conclusion will emphasize the thematic and subjec-
tive characteristics of much of our modem legal literature, and hopefully pro-
vide some sound insights into the relevance of the lawyer's craft to the
analysis of legal historical data. Not only may the worth of Horwitz's book and
its contribution to our understanding be thereby better appraised; but also
what this and numerous other articles purport to describe-the role of the
judge in the American system-may be better understood.

BASIC THEMES

The central themes of Horwitz's monograph may be stated briefly. Dur-
ing the years in question, 1780-1860, a wholly novel theory emerged in
American law, and appeared in judicial decisions in the area of private law.
This new "conception" of American law resulted from the collapse of the
older theory of the common law as a body of just principles autonomous from
human institutions, but discernable by the application of human reason.13 In
its place emerged a theory of law, including common law, which identified
legal rules wholly with human will, thus coming full circle from the old view.
As Horwitz puts it, "The result of this transformation in the underlying basis
for legitimacy of the common law was that jurists began to conceive of the
common law as an instrument of will."' 14 This dramatic shift in legal theory
also led to an equally dramatic shift in the judges' conception of their own
role and their ultimate objectives in the common law process. "As judges
began to conceive of common adjudication as a process of making and not
merely discovering legal rules, they were led to frame general doctrines based
on a self conscious consideration of social and economic policies." 5 The shift
from the supposed "discovery" of legal rules to rational and "self conscious ar-
ticulation" of them heightened the judicial awareness that what was being

13The characterization which Horwitz places upon the old or eighteenth century conception
of the common law is entirely incomplete and misleading. Characteristically, he confines his
discussion of this complex phenomenon to certain parts only, and contrasts the supposed change
in legal theory to the single narrow facet of the common law process which he has chosen to
represent it. A whole or more sophisticated explanation of the common law process, as it was
conceived in the eighteenth century, will render all of Horwitz's evidence of novelty and change
quite conventional. The recurrent practice of taking evidence out of context-such as the narrow
view of the common law-which Horwitz uses to create the appearance of change whenever other
data is compared to the extracted artificially limited evidence of the common law thus ac-
celerates and distorts the observer's sense of movement away from old doctrine.

14Hoawrrz, supra note 1, at 22.
"5Id. at 2, appearing in a chapter entitled "The Emergence of an Instrumental Conception

of American Law," which is the name Horwitz gives to this new judicial rulemaking power.
Likewise Horwitz asserts, "What dramatically distinguished nineteenth century law from its eigh-
teenth century counterpart was the extent to which common law judges came to play a central
role in directing the course of social change." Id. at 1.

1978]
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done was the making and enforcement of far ranging social policy. "For the
first time, lawyers and judges can be found with some regularity to reason
about the social consequences of particular legal rules."1 6 Similarly, jurists
began to frame legal arguments in terms of "the importance of the present
decision to the commercial character of our country.""7 Thus, not only did a
large number of new legal rules, new precedent, emerge during this period,
but both the way in which the rules were created and their purpose were also
novel. These features and their effect on the judicial role in our common law
processes are central to Horwitz's work.1 8

Equally important, however, is the result of this jurisprudential change,
for as it concentrated far ranging power in the courts, Horwitz argues, the
precise conception of the social and economic policies resulting from the new
power also became clear. The new direction pursued by the judiciary armed
with their novel and instrumental theory of law was to support dominant,
growing capital and economic forces, that is "big business" and the commer-
cial classes, by restructuring the private law in.order to create an extensive
system of legal subsidies. As Horwitz contends "Having destroyed or neutraliz-
ed earlier protective or regulatory doctrines at the same time as they limited
power of juries to mete out the rough and discretionary standards of commer-
cial justice, a newly established procommercial elite was able to align itself
with aggressive business interests."1 9 Thus, "[I]n the period between 1790 and
1820 we see the development of an important new set of relationships that
make this position of dominance [of commercial interests] possible: the forg-
ing of an alliance between legal and commercial interests."20 The judiciary,

16Id. at 2.
"Id. (quoting Liebert v. The Emperor, Bee's Admir. Rep. 339, 343 (Pa. 1785)).
1SSee note 2 supra.
"9HoRwrrz. supra note 1, at 211.
201d. at 140 (emphasis added). The results of the alliance and the emerging system of

private law subsidy rules, Horwitz alleges, did no good for the economically weaker elements of
society. "It does seem quite likely that they did contribute to an increase in inequality by throw-
ing a disproportionate share of the burdens of economic growth on the weakest and least organized
group in American society." Id. at 101.

For seventy or eighty years after the American Revolution of major direction of
common law policy reflected the overthrow of eighteenth century precommercial and
antidevelopmental values. As political and economic power shifted to merchant and
entreprenurial groups in the postrevolutionary period, they began to forge an alliance
with the legal profession to advance their own interests through a transformation of
the legal system.

Law, once conceived of as protective, regulative, paternalistic and, above all, a
paramount expression of the moral sense of the community, had come to be thought
of as facilitative of individual desires and as simply reflective of the existing organiza-
tion of economic and political power.

By the middle of the nineteenth century the legal system had been reshaped to
the advantage of men of commerce and industry at the expense of farmers, workers,
consumers, and other less powerful groups within the society. Not only had the law
come to establish legal doctrines that maintained the new distribution of economic and

[Vol. 53:449
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then, employed a new conception of their common law authority to shake off
the restraints of earlier common law substantive principles, and in so doing
conspired with the business world to redistribute society's resources in a man-
ner favorable to the commercial elite. 21 The thesis is straightforward enough,
but the proof of these claims must be tested. That requires a discussion of the
data used by Horwitz to support this transformation theme and the method
of its presentation.

In discussing the law lectures of James Wilson delivered in Philadelpia in
the 1790's, Horwitz remarks: "Wilson revealed the extent to which he had
come under the spell of modem [sic] conception of law as a sovereign com-
mand." 22 In the passage Horwitz quotes from Wilson, a hypothotical dispute
is put by Wilson as an illustration of the principle legitimizing positive rules
of law. Wilson denies the asserted duty to obey a particular principle simply
because it may arguably be moral to do so, because such an "injunction",
without more "possessed no human authority." 23 Horwitz concludes,

"Thus the bases for obedience to law was set entirely within the modem
framework of a will theory of law . .. This definition of the basis of obliga-
tion in terms of popular will was a far cry from the eighteenth century con-
ception of obligation derived from the inherent rightness or justice of law.
The result was distinctly postrevolutionary phenomenon: an attempt to
reconstruct the legitimacy not simply of statues, but of common law rules, on
a consensual foundation. Wilson, for example, insisted that custom was in-
trinsic evidence of consent." 4

Indeed, as Wilson put it, in the continuance of customary rules revealed
"the operations of consent universally predominant."2 6 "Thus," says Horwitz,

political power, but, wherever it could, it actively promoted a legal redistribution of
wealth against the weakest groups in society.

Id. at 253-54.
At one point Horwitz allows that this massive overhaul in the private law may have come

"only by inadvertance" thus avoiding a flat statement of a conscious "conspiracy theory" involving
lawyers, judges and businessmen. The degree of consciousness is, however, irrelevant to whether
the doctrinal changes actually took place outside conventional common law theories and accor-
ding to a new conception of law.

Even if Horwitz's theory of a rather unified class oriented activism in the early American
judiciary is accepted, the economic interpretations which he makes of the case law are very ques-
tionable. See R. POSNER, EcONoMIc ANALYSIS OF LAW 183-85 (2d ed. 1977), discussing Horwitz's
economic interpretations of certain features of nineteenth century contract law in Horwitz, The
Historical Foundations of Modem Contract Law, 87 HARV. L. REy. 917 (1974). Full considera-
tion of Horwitz's economic analysis is beyond the scope of this paper.

21See HoRwrrz. surpa note 1, at xvi, citing R.H. Coase's famous theorem on the effect of
legal rules on efficiency. Though it is debatable whether efficiency is affected by altering the
legal rules without "transaction costs, distribution of resources is an entirely different matter.22HoRwrrz, supra note 1, at 19.131d., citing 1 TH-E WORKS OF JAMES WILSON 180 (R. McCLoskey ed. 1967) [hereinafter
cited as WILSON]. See WILSON at 112-14.

2
4
HoRwrrz, supra note 1, at 19. See WILSON at 122.251d.
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"Wilson had significantly concluded that the obligatory force of the common
law rested on nothing else but free and voluntary consent." 26

What, precisely, is the old view with which Wilson's remarks are con-
trasted? According to Horwitz, it is "the inherent rightness or justice" of a
particular rule, which is very different from consent. In understanding Hor-
witz's method, several things must be noted. For one thing, this characteriza-
tion is an artificial and misleading characterization of the old view of law,
albeit a characterization absolutely indispensable to Horwitz's claim of novelty
and ultimately to the transformation theme of the book. Even more import-
antly, however, the contention that purely consensual explanations of the
common law were in Wilson's time new is simply an error.28 In fact, "natural
law" or "law of reason" justifications for common law rules and consensual
explanations of their origins were both a part of the common law tradition
long before the American Revolution. 29 Horwitz's vision of a "law of nature"

26HoRwrTz. supra note 1, at 19. See WILSON at 184-85.
25 HoRwIrz. supra note 1, at 19.
28A thorough description of the different views of the precise relationship between natural

theory and the positive law, particularly customary law, is beyond the scope of this work. It is
enough for our purposes to note the conjunctive use of natural law and consensual explanations
for the obligatory force of legal rules. Horwitz ignores this highly important fact by presenting
the older theory of legal obligation in terms of a completely unexplained reference to the
"discovery" principle of common law adjudication. As Professor Christie has observed "The abili-
ty of the natural-law tradition to attract sustained widespread intellectual interest in modem
times has not been helped by the tendency of supporters and detractors of the tradition to carry
on their debate by means of cliches." G. CHRISTIE. JURISPRUDENCE 78 (1973). Moreover, as he
remarked, "[T]here really is no such thing as a coherent natural law tradition with a common
core of specific intellectual and moral concerns but only a constant groping by many diverse
thinkers for the essence of law." Id. The important point to remember, however, is that the
structure of the analysis of natural law has not been along the mutually exclusive lines of consent
and "discovery" of disembodied devine principles, but has integrated the latter theoretical ex-
planation for the 'essence of law" with consensual forms of positive rulemaking, which
characteristically include custom or common law. See C. ST. GERMAIN. DOCTOR AND STUDENT OR
DIALOGUES BETWEEN A DOCTOR OF DIVINTY AND A STUDENT OF THE LAWS OF ENGLAND 14 (16th ed.
1761) [hereinafter cited as GERMAIN]; F. POLLOCK. ESSAYS IN THE LAW. 179 (1922).

Much of the influential writing on the subject also recognized the compatability of the pro-
cess of exercising human will to create positive law with essentially "devine" and natural prin-
ciples of a supposedly immountable and universal character. SEe T. AQUINAS, SUMMA THEOLOGICA
SECUNDA PAR, Q 90. Arts I and 11 (1273-76), from Dominican Province Translation (London,
1915). As Aaninas remarked upon the related or compatible exercise of human will and the
devine standards that governed and validated the exercise, "[T]his participation in the external
law in the rational creature is called natural law." Id. at Q 91, Art. III. "Therefore all laws in-
sofar as they partake of right reason, are derived from the external law." Id. Q 93, art. III.
"Natural reason" was regarded as a "general condition" to which positive laws must conform,
though each mainfestation of reason in the form of positive laws entails different positive prin-
ciples among different people or different places. See id. Q. 91, art IV. But most importantly
"the consent of the whole people expressed by a custom" was a well understood function of the
natural law. Id., Q. 97, Art III. We will later herein more thoroughly consider the manifesta-
tions of this particular aspect of natural law theory in the case law. At any rate, regardless of the
particular espistomological problems with the theory, its compatability with positive customary
rules of law of a recognized consensual nature was perfectly evident in the classical philosophy
and judicial exigesis of the natural law system.

29j. POCOCK, THE ANCIENT CONSTITUTION AND THE FEUDAL LAW 32 (1957); F. POLLOCK,

ESSAYS IN THE LAW 64 (1922).
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suing their own autonomous commercial dealings, that best illustrates the fic-
tional quality of "instrumentalist" views of judicial decision making as a
distinctly early nineteenth century phenomenon. Such a characterization
merely shifts the description of a perfectly traditional judicial function from
the gradual recognition of widely held and objectively provable practices to a
subjective evaluation of judicial behavior. This creates the impression that
something quite ordinary is in fact new.

It seems illogical to assert the supposed novelty of "instrumentalism" in
judicial activity, the engineering of social and economic policy according to
judicial perceptions, when in fact the supposedly instrumentalist decisions
reflect the views and practices of the majority of the commercial world.
Historically speaking, cause and effect are thus reversed, and the judicial role
is described as one of creating rather than recognizing. We may of course ad-
mit to a degree of discretion in employing the processes of reasoning and
analogy in the common law decisional process, but the question which
plagues historians of the period concerns the basic assumptions from which
judicial decision making begins. For if, as appears to be the case, the pro-
ponents of instrumentalism and their interpreters base their opinion that
judges came in the early nineteenth century to "view their role" as lending
support to economic maximization by departure from precedent or upon
some other novelty in the judicial opinions, their proof seems to fail."' As has
already been shown, departure from precedent does not necessarily signify
any change at all in the judicial view of the source of law, and the highly
traditional nature of opinions now viewed as examples of judicial inven-
tiveness seems to undermine the basic theory. The insistence in viewing
judicial activity in purely positivistic terms has created the impression of con-
flict and novelty where none existed in fact. The subtle aspects of the deci-
sional process have been conveniently characterized from time to time as
"glittering generalities."

The current acquiescence to a positivistic legislative model in analyzing
judicial activity has created a distorted impression of the legal history of the
early national period. Deviations from precedent or the articulated purposes
of an announced rule in early cases have been viewed by the standards of ex-
pediency and convenience thought to be relevant to the wise legislator, and
the notion that judicial pronouncements were in fact reactions to a universe
of changing customary practices and expectations has been discounted. The
"invisible hand" has become a favorite target of critics anxious to explode the
notion that legitimate philosphical and practical differences separated the
judges and the legislator. Judicial as opposed to legislative function is a "fic-
tion which "nobody believes."11 7 However, the starting point for the judicial

11'See generally Priest, The Common Law Process and the Selection of Efficient Rules, 6 J.
LEGAL STUD. 65 (1977); Rubin, Why Is the Common Law Efficient? 6 J. LEGAL STUD. 51 (1977).

117See Stimson & Smith, State Statute and Common Law, 2 POLITICAL SCI. Q. 105, 106
(1887).
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function and its necessarily limited interference with the vast bulk of human
activity which typifies the early nineteenth century case law, particularly in
the admittedly significant commercial law area, indicates that the "in-
novative" judicial work was accomplished without a revolution in the theory
of legal obligation. It is, moreover, the breadth of the constituency suppor-
ting the rules of private commercial law which makes the characterization of
judicial activity in this area questionable. The social intercourse which pro-
duced the mature lex mercatoria is grossly simplified by the positivistic
model. In fact, early commentators explicitly recognized the diffuse source of
the rules of law and the resultant relative inability to mold them according to
economic or class preferences." 8

The nonpreemptive character of federal decisions on local matters, and
the general acknowledgment of "like function" performed by both state and
federal courts in extraterritorial matters,119 all dispel the specter of powerful
federal intervention of an "instrumental sort." The utterance of the sovereign
was simply not regarded as being quite as important in resolving private mat-
ters as it is today.

CONCLUSION

Ironically, it is the "common law context," the common law system,
which more than anything else Horwitz seeks to illuminate while it is that
feature of Anglo-American legal history he has apparently explored the least.
The use of suggestive intellectual constructs such as "the will theory" of law
and various bits of evidence taken out of context as suggestive of some novel
conception, such as the "consensual" descriptions of the common law process,
reveal one of the greatest apparent weaknesses of our current so-called
"intellectual history." Precisely, the "intellectual" developments sought to be
proved actually are the a prioi assertion with which the author begins rather

See Holt; Now and Then: The Uncertain State of Nineteenth Century American Legal
History, 7 IND. L. Rxv. 615 (1974). The author notes the process by which these sweeping
theories such as instrumentalism are based upon slight evidence.

"Horwitz's support for his views seems somewhat weak and will require some sublaternal
monographic aid, but the thesis is convincing." Id. mat 632. However it is quite possible that the
emphasis upon the positivistic creative, legislative model in analyzing early case law causes the
significance of isolated and slight evidence to be overstated. The case law must be evaluated in
whole units-for example private commercial law adjudications in specific courts or jurisdictions.

"OSee 1 I. PARSONS, A TREATISE ON THE LAW OF SHIPPING AND THE LAW AND PRACTICE OF AD-
MIRALTY 4-5 (1869), where Parsons notes that commercial law rules, being "founded as they were
upon the necessities, and the usages of the merchants generally" are by their general acceptance
in an extensive commercial community are "seldom, if ever, materially affected by the rights and
prejudices of caste or class." Indeed, one interpretive theme which seems to divide legal historians
is the question of whether or not judicial action in America has taken place within a broad social
consensus. Contrary to Horwitz' view, James Willard Hurst has consistently emphasi±ed broad
popular support for legal change in America. See J. HuRsT, LAW AND SOCIAL OORnItR IN THE
UNITED STATES 226 (1977). My own view of the period is more in agreement with Hurst.

11 'Atkinson v. Brooks, 26 Vt. 569, 582 (1854).

[Vol. 53:449



AMERICAN LEGAL HISTORY

than demonstrates. "Intellectual history" of the sort necessarily employs ar-
bitrarily selected evidence judged by its superficial conformity to a "theme"
rather than its relationship to elements in a real context. Forgetting the in-
junctions of many past analysts of legal theory, 120 extrapolations from
evidence selected for its compatability with a preconceived theme obscure
what people to any given time actually thought. A disembodied chain of ex-
trapolations emerges which in reality is only consistent with itself, and the
real devotees of the preconceived theme are hardly ever worried about the
fact that adherence to it requires us to believe that the characters whose
thoughts we seek to know often to constantly vascillate in their most basic
ideas."'

In short, almost everything is measured by these gross extrapolations from
incomplete data-such as Horwitz's fantastical explanation of the use of con-
flict of laws principles as a repudiation of natural law's one "true rule," mak-
ing this subject area convincing evidence of the changed theory of law. The
point is that "conceptual" assertions with no regard at all for the legal con-
text in which the evidence occurred appear to be insufficient as a basis for
"intellectual history." This legal context is in reality as important an ingre-
dient as the construction of our intellectual, legal part as any other data. It is
as if Professor Horwitz sought to carefully exclude from consideration the
holdings of all the case data he analyzed, and rely exclusively on dicta. But
the conceptions and rules of construction which shaped the meaning of
judicial pronouncements were (and are) themselves an important part of the
historical and intellectual context of the data used. The overall pattern of the
case law and the structured meaning which the cases collectively had for
lawyers and jurists simply will not permit the use of apparent deviations in
outcome among cases plus selective dicta to successfully carry off the
"transformation" thesis.

The intellectual apparatus which lawyers then employed to illustrate the
conformity of superficial outcome differences with consistent general prin-
ciples strongly suggests that the meaning Professor Horwitz ascribes to their
actions its false. Not only would the application of some quite familar techni-
ques for analysis of legal data enable Professor Horwitz to derive a more

110"To lurk under shifting ambiguities and equivocations in matters of principal weight is
childish." R. Hooker, The Laws of Ecclesiastical Polit, Bk. VIII, ch. 1, § 2 p. in THE

WORKS OF RICHARD HOOKER, J. Kemble, ed ( ).
121Practically everyone in Professor Horwitz's scenario changes his mind incessantly. Chief

Justice Marshall regularly has "radical shifts" in his understanding of basic legal questions, HOR-
wrTz, supra note 1, at 223, and Justice Story "sharply opposes" his own recently held views with
regularity. Id. at 248-49. While theories of law appear, vanish and then reappear like some
ghostly shade. See id. at 196, where the "theory of preexisting custom" having died,
rematerializes briefly and then vanished again (or does it?). This passage is particularly worth a
second reading. Surely people do change their minds, and ideas come and go, but certainly one
would think that a chosen theme which converts the mass of evidence about our legal past into
such a chaos would be at least initially scrutinized in light of explanations which would accord
some of the principal characters at least a degree of consistency.
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defensible and more accurate meaning from it, but to do so would have il-
luminated the milieu of our early law according to intellectual techniques
which those living then employed. But serious analysis of intellectual change
in legal history has come to repudiate its less fashionable intellectual ap-
paratus, with at least the lay reading public probably none the wiser. A sim-
ple consideration of implicit principles common to a wide variety of case data
would have disclosed certain general consistent "theories" in the case law
itself, which would in turn explain what specifically appears to be "transfor-
mation." Selective use of outcome differences plus dicta in the case data
hardly measures up to the traditional composite analysis and search for
underlying "thematic" principles common to the lawyer's art.

Such books are of course written for people, perhaps by people, who
already fervently believe what they seek to prove. Thus, the "intellectual
history" at its apparent finest ironically turns out to be the most unmitigated
form of "consensus history," an even more formidable and counter productive
variety than the "old" consensus history because it relies more on the a priori
structure of its arguments and initial preconceptions and less on empiricism,
which is easier to deal with analytically and therefore more to be avoided in
this new "intellectual history." The postulation of these intellectual constructs
has a way of becoming an effective substitute for serious inquiry into intellec-
tual change. The inefficacy and weakness of the new potent revisionist genre
are, however, better concealed than former purely doctrinaire methodology,
because it effectively assumes all the popularized hallmarks and trappings of
respectability, replete with declaration after declaration that what is being
revealed is "consciousness" and other "emerging" things. An abstract litany of
soothing, comforting, largely apparitional theorems with a false though con-
vincing appearance of novelty emerges, and this in turn lulls us into an in-
creasingly comfortable indifference to naive assumptions that the contem-
poraries of the eighteenth century really meant what they said, and knew
themselves as well as we know them. In fact, a sort of protective coloration
asserts itself, an effective scholastic camouflage, whereby the more empirical
and evidence-oriented writing can be rejected as a sort of "advocate's brief,"
and crabbed "arid formalism," as having too much "detail" and not enough
proof. Amazingly, some who opt for the broader themes without proof, or
with half-proof, acknowledge the lack of support for such thesis as those of
Horwitz, but find that the "thesis is convincing" anyway. 122 How we are to be
convinced without proof is hard to say. Perhaps half-proof of correctness is
though to equal proof of half-correctness, so that the proponents of thesis
without proof assume the thematic writers such as Horwitz must be at least
half right in what they say.

Likewise by contrast, the more conventional empiricism, which in the
unlikely event it appears at all in the face of unchallenged orthodoxy, ap-

12
2See Holt, Now and Then: The Uncertain State of Nineteenth Century American Legal

History 7 IND. L. REv. 615, 639 (1974); L. FRIEDMAN, A HISTORY OF AMERICAN LAw 1-7 (1973).
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pears more and more to be really "not with it." A general plea has been
made for a good deal less of the "lawyer's detail" and for more emphasis on
broader interpretive themes, and surely what this represents is on the whole
good. But, on the other hand, hopefully this essay has at least provided a
plausible argument for some close scrutiny of the work product that purports
to satisfy this demand, and has provided some evidence of the dangers of the
popular aversion for the "adversaries' brief" or the art of "narrowing cases to
fit their facts." As Frederick Maitland observed, lawyers usually don't make
good historians, but to be a good legal histroian, being a lawyer helps, and
the classical function of lawyers plays a large part-albeit a technical and
often forbidding part-of understanding our legal past with any degree of ac-
curacy." '2 The ascent to the ambitious observation of broad themes runs the
strong risk of loosing a precise and indispensable knowledge of the various im-
portant strands in the whole theme, and the rush to turn a beacon on the
whole of the law and its fundamental meaning may shed more light on the
observer than on the subject.

Admittedly, phenomena such as "judicial discretion" are not easily quan-
tified. The relationship between extant precedent, judicial discretion and
precedential change resulting from a mixture of these two common law
elements is difficult to define precisely. The ability of a prevalent decisional
technique to accomplish extensive and profound doctrinal change and still re-
main the same technique or constitutional common law process is an ex-
ceedingly complex phenomenon to understand, as is the point at which
thoroughgoing precedential change is a fact attributable to a wholly new con-
ception rather than being an extension of the old. Horwitz's book adds little to
our understanding of this process, and at most presents largely unsupported
conclusions with a mere description of doctrinal change, sometimes stated in-
accurately.

This is apparently a rather critical stage in the research and writing of
American legal history. This book and similar ones illustrate one of the more
serious problems in this critical phase. Particularly, the promising and
necessary emphasis on theme is quite likely to turn out to be a set of blinders,
rather than enlarging our vision as it should. Once the blinders are removed
and our vision is in fact expanded, the original theme which the blinders pro-
duced quickly evaporates. The delicate construction of the evidence outside of
any extended context and the weakness of the arguments when the context is
supplied indicates that this praticular book, like any overly doctrinaire ap-
proach to a complex subject, actually superimposes the final result on ar-
tifically constructed evidence, rather than developing it from the historical
data. Even more interesting is the intellectual process which may employed to
undermine Professor Horwitz's transformation theme at almost every turn, for

113F. Maitland, Why the History of English Law Was Never Written, in FREDERICK WILLIAM
MArrLAND, HISTORIAN 132, 140 (R. Schuyler ed. 1960).
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it boils down to one of the more elemental analytical tools of the lawyer: the
comparison of a good deal of data, primarily from case law, in order to
discover if some implicit pattern in the data can illuminate it, and assist in its
whole comprehension. The pattern is, when articulated, a useful model in the
search for the more important, if less overt, fundamental legal processes at
work and is one of the vital intellectual tools employed to expand knowledge
beyond the suggestive impressions conveyed by mere doctrine. In seriously in-
vestigating legal change, it must form at least a competing role in the
analytical process. The by-products of the complete separation of thematic or
intellectual history, from the more formal, albeit "arid," process of case
analysis on a vast scale can be most countrproductive, as Horwitz's book
demonstrates. The merging of both federal and state cases, which in fact
represented extremely different constitutional and jurisdictional contexts, and
evolved under different influences and considerations, within the simple
"transformation" dialectic really obscures much that is relevant. We should
then cautiously refrain from the "lawyers formalism v. thematic or intellec-
tual history" dichotomy and thereby better avoid thoroughly confusing either
of the forms with reality, and confusing pretensions of proof in an agreeable
disguise with actual proof. The intellectual apparatus of the profession should
not be the handmaiden of fashion, which seems to be a result more possible
than many of us would like to believe. In short, the "Theme" may be quite
expansive, and the understanding it permits quite narrow.

Naturally it would be a mistake to conclude that the alternative inter-
pretation offered here-of a largely self ordering system supportive of
autonomous individual behavior and experiment, adjusting itself with the aid
of limited judicial intervention that does not effectively elevate the narrow in-
terests of "caste or class"-is a whole or complete picture of reality. As an
historian of science once remarked: "If there is a lesson in our story it is that
the manipulation, according to strictly self-consistent rules, of a set of sym-
bols representing one single aspect of the phenomena may produce correct,
verifiable predictions, and yet completely ignore all other aspects whose
ensemble constitutes reality."12 4 But the doctrinaire insistence on a narrow
"strictly self-consistent" theme hides the richness of the whole ensemble with
its widely varied judicial personalities, complex and various jurisdictional and
constitutional considerations, and astonishingly diversified array of private in-
terests (many of which respond to their legal environment without leaving any
litigational record). It states a claim for law upon life which is, I think, a bit
overstated and too self-important, and is a theme which inverts the position
of the individual vz a vis the law as it was understood during the early na-
tional period, at least as I read it. The emphasis upon a simple theme which
calls our attention to this richness and complexity, if only by burying it under
a doctrinaire plot, may be Horwitz's greatest service to our understanding of
Amercian legal history, and for this he should certainly be praised.

124
A. KOESTLER, THE SLEEPWALKERS A HISTORY OF MAN'S CHANGING VISION OF THE UNIVERSE

533 (1959).
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