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very rare indeed given the usual uncertainties of litigation, he must face an
even higher risk of litigation than a litigant in the United States. The pen-
alty for losing in “winner-takes-all” countries is roughly twice as great —
the costs of both sides. In addition, in some countries such as Great Britain
the plaintiff frequently cannot even estimate how great the risk is — how
much it will cost him to lose — since attorneys’ fees can range widely®.
Finally, plaintiffs in these countries must often post security for the ex-
penses before bringing a lawsuit. For these reasons, in fact, one may ques-
tion whether the winner-takes-all rule does not erect at least as substantial
cost barriers as the American rule®. At any rate, it is certainly clear that
high costs, to the extent that the parties, or one of them, must bear them,
constitute a major access-to-justice barrier.

The most important item of costs to the litigant is, of course, attorneys’
fees. In the United States, for example, the charge per hour by attorneys
ranges from about 25 to 100 dollars, and the charge for a particular ser-
vice may well exceed the hourly rate®. Attorneys’ fees may be charged
according to various criteria which may make them more reasonable in
other countries, but our data show that the overwhelming proportion of
litigation costs in countries with private lawyers is consistently the at-
torneys’ fees, that many litigants are intimidated by these fees, and that
some litigants are altogether prevented by such fees from having access to
justice®,

20 Attorneys’ fees can range greatly in any given case because the fees are set
according to how much work is done. The Evershed Committee Report of 1953
stated that: “It is notoriously impossible to count the costs of litigation before-
hand. It is difficult enough for either party to forecast what his own costs are
likely to be, since much depends on the manner in which the other side conducts
the case. It is utterly impossible to forecast what the other side’s costs will be, and
this means that no litigant can have the least idea of what he will have to pay
if he loses the case.” Final Report of the (Evershed) Committee on Supreme Court
Practice and Procedures, 1953, quoted by Zander (supra note 17) 324; cf. Jolowicz,
Fundamental Guarantees 121, 152-156. In countries such as Germany, where
attorneys’ fees are regulated strictly according to the amount in controversy rather
than the amount of work done by lawyers, litigants can at least predict the po-
tential costs of litigation.

% An important critical article in Germany is Bokelmann, Rechtswegsperre
durch ProzefRkosten: Z. f. Rpol. 1973, 164. See also M. Rebbinder, Die Kosten der
Rechtsverfolgung als Zugangsbarriere der Rechtspflege, in: L. Friedman/M. Reb-
binder, Zur Soziologie des Gerichtsverfahrens (1976) 395, 405 f. Japan, in fact,
decided to adopt the American rule, although it was modified so that in tort cases
the successful plaintiffs are explicitly awarded damages to include attorneys’ fees;
see Kojima/Taniguchi, Jap. Report [1975] 26.

22 Johnson, Jr., et al., U. S. Report 4 f.

2 See, e.g., Jobnson, Jr., et al., U.S. Report 4f.; Bender/Strecker, German
Report 5 £.; Vigoriti, Ital. Report [1976] 4.
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b) Small Claims

Claims of a relatively small financial value present an even more serious
economic problem, since the costs of resolving the dispute either exceed the
amount in controversy or at least eat away so much of the claim as to
make litigation not worth the trouble?’. The barrier is thus not so much
the inability of the party to raise or risk the amount of money necessary to
litigate; it is the barrier of costs or risks exceeding the prospective benefits
of victory. As is evidenced by the data assembled from many countries by
the Florence Project, the ratio of costs as a percentage of the amount claimed
in the courts steadily increases as the financial value of the claim goes
down®. In Germany, for example, as indicated by Judges Bender and
Strecker in their German Report for the Florence Project, the costs for a
claim in the regular court system of about 100 dollars are estimated to be
roughly 130 dollars, even though only one instance is involved, while the
costs for a 5,000 dollars claim, involving two instances, would be about
2,800 dollars — still very high but substantially less®.

c) Time

Late justice is bad justice; indeed, court delay or delay in other dispute-
settling institutions can effectively cause a denial of justice. The importance
of this barrier, which in many countries causes litigants seeking a court
remedy to wait over three years for an enforceable judicial decision®, is in-

24 The problem arises largely because lawyers must be indirectly or directly
compensated according to the time they work, and the cost of their time is very
high. In the United States, for example, “... lawyers must charge a minimum of
twenty dollars per hour for their time in order to net before taxes an income of
16,000 dollars a sum substantially below the average earnings of a private practi-
tioner. On that assumption lawyers obviously cannot handle small monetary claims
economically”; Frank, Legal Services for Citizens of Moderate Income, in: Law and
the American Future, ed. by Schwartz (1976; cited from a draft edition). See also
Franzen, Ist der Zivilprozefsektor einer Anwaltspraxis noch rentabel?: NJW 1973,
2054-2057.

25 See, e.g., Vigoriti, Ital. Report 5; de Miguel y Alonso, Span. Report [1975]
8 f.; Storme, infra p. 763 {. (for Belgium). For some earlier data on this problem see
Cappelletti (supra note 12) 872 f.

2 See Bender/Strecker, German Report 22. The costs according to the 1976
schedules are even higher, particularly for claims above 5,000 DM (about 1,900
dollars); See Baumgdrtel (supra note 17) 3.

1 For Italy, for example, Vigoriti, Ital. Report 6, noted that (in 1973) the
cases of first instance before the pretore last 566 days; those in the tribunal of first
instance last 944 days; and those in the Court of Appeal, of second instance, last
769 days. See also de Miguel y Alonso, Span. Report 12, where it is stated that
it takes 5 years and 3 months for trial, appeal and recourse in Cassation in Spain.
According to Kobl, the average duration of the first instance of civil actions in
1969 before the tribunal de grande instance in France was 1.9 years, before the
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creasingly recognized. Speed is becoming a fundamental requisite of jus-
tice. Indeed, Art. 6 para. 1 of the European Convention for the Protection
of Human Rights and Fundamental Freedoms explicitly recognizes the
“reasonable time” requirement for both civil and criminal proceedings®.
Delay should be seen as a cost because it forces the claimant to discount
over a long period of time the amount of the expected recovery. It is a
particularly burdensome cost for those claiming money in a highly infla-
tionary society, and for those who need the recovery quickly — a need
which is especially acute for the economically weaker party. Inexpensive,
accessible justice, in short, cannot exist if justice is too slow.

2. Party Capability

A number of important barriers to access can be treated under the head-
ing of “party capability.” This term, utilized by Marc Galanter, rests on
“the notion that certain kinds of parties ... enjoy a set of strategic advan-
tages“®. Since the study of these strategic advantages is just beginning,
it is difficult to know which, in fact, are particularly important in affecting
access, but we can, at least, isolate what appear to be the main advantages
and disadvantages for particular parties. In addition, a few hypotheses can
be ventured on the basis of recent, and highly suggestive, sociological re-
search.

a) Financial Resources

Of course, the ability to pay lawyers’ fees and court costs, and to bear
the burden of delay, depends mainly on the financial resources available to
a party. Those with sufficient resources to litigate, as already noted, have
an obvious advantage over those who cannot afford such expenses. Simi-
larly, and equally obviously, one of two parties to a dispute may be able
to outspend the other and, as a result, present his argument more effectively
to the decision-maker. This advantage is especially salient when, as is fre-
quently the case, the decision-maker is passive, relying on the parties for
the investigation and presentation of evidence and for the initiative in de-
veloping and arguing the case®.

Belgian tribunal de premiére instance 2.06 years, and before the Italian tribunal of
first instance 2.33 years; Kobl, Ordinary Proceedings in First Instance — Belgium,
France, Italy, Luxemburg and the Netherlands: Int. Encycl. Comp. L. VI Ch. 6/2
(unpublished draft chapter).
%8 See, e.g., Velu, Fundamental Guarantees 245, 318-322.
; ® Galanter, Afterword — Explaining Litigation: L. Society Rev. 9 (1974/75) 347,
60.
_ % See, e.g., Cappelletti, Fundamental Guarantees 746-752. On the generally
Inactive role of American judges, for instance, see Homburger, Functions of Oral-



