








NEW COMMUNIST CIVIL CODES

The principle of indivisible state ownership is said to reflect in the
legal superstructure the unity of the political power of the socialist state
and the "democratic centralism" of its structure which enables the state
to guide the economy through state-wide economic planning. The in-
divisibility of state ownership enables also proper distribution and re-
distribution of means of production among the producing units. The
rejection of this unity of state ownership would lead to granting to the
enterprises themselves full ownership rights, thus creating a kind of
group ownership by a group of undefined composition. Such a result
would raise, it is stressed, basic social and political objections."' 8

The Yugoslav version of socialism has been disregarded. Means of
production there are owned not by the state as a political organization
and not by the workers, but somewhat vaguely by society as a whole." 9

Such a "revisionist" legal conception obviously transcends the realm of
purely legal technicalities. It avoids the orthodox Soviet-type exaggera-
tion and supremacy of the state both as sovereign and as manager of
the economy and by distinguishing between these two functions fits
better into a civil lay system.

EFFORT TO PRESERVE UNIFORm-% LAW FOR ALL SECTORS OF ECONOMY

The same tendency to preserve as far as possible uniform and
general legal regulation and traditional legal concepts is evident in the
field of obligations. Book III (by far the largest in the code),"' dealing
with this subject, embraces all four areas of the exchange of goods and
services (1) between the units of socialized econory themselves in the
fulfillment of the national economic plan, (2) between citizens and units
of socialized economy, (3) between citizens themselves, and (4) between
the state and foreign countries. The Czechoslovak Civil Code covers
only areas (2) and (3) and treats them in a fundamentally different
manner.

In the Polish code, for all its efforts at uniformity in the general
part,"' as well as in the provisions pertaining to specific types of con-
tracts, the uniform picture is constantly marred by repeated introduction
of special provisions concerning relations between units of socialized
economy themselves or relations between the latter and private citizens.

107. Pous, CrwL CODE arts. 128(2), 535(2) (1964). "Exclusive disposition" not
ownership is transferred by sale from one state unit to another.

108. Wasilkowski, supra note 79, at 741.
109. BLAGOJEVIC, SOME CHARACTERISTIC PRivATE LAW I-;STITUTIONS IN THE SO-

CIALIST COUNTRIES 12 (1964).
110. POLISH CIVIL CODE arts. 353-921 (1964).
111. POLISH CIVIL CODE arts. 353-65, 366-83, 384-396, 405-14, 415-49, 450-597, 498-

508, 509-526, 527-34 (1964).
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SPECIAL PROVISIONS FOR SOCIAL ECONOMY

These special provisions can be roughly divided into (1) special
principles and special institutions concerning socialized economy only,
(2) a stricter discipline prescribed for social economy, and (3) privileges
enjoyed by units of socialized economy or by the state as such.

The state-wide economic plan, representing the foundation of the
exchange of goods and services between units of socialized economy," 2

had to be reconciled with the rejection of a special economic law and
the adoption of a regime of contractual relations between and strict
financial accounting of those units. As a consequence, the traditional
freedom of contract had to be rejected in their interrelations and sub-
stituted, Soviet style, by a legal duty to enter into contracts.

Obligation to contract. This duty may be incumbent upon both
sides of the required contract." 3 It thus differs from the Western style
contracts of adhesion of public utilities where only the latter are duty-
bound to contract with a member of the public. A special chapter deals
with "Obligation to conclude contracts between units of socialized
economy.""' 4 The contracts concerned may be purchase and sale, a con-
tract of supply of goods to be produced (dostawa) or contracts concern-
ing other performance. This institution does not differ substantially
from its Soviet prototype. The relationship of both parties obliged to
conclude a contract is regulated in terms of civil law, including an offer,
its possible rejection, and a "pre-contract litigation."

Special institutions restricted to social economy. There are three
special institutions restricted to the field of socialized economy only:

A. "'Perpetual usufruct" may be established by contract only on
state-owned urban lots on behalf of private persons, apartment construc-
tion cooperatives, and other juridical persons. Contrary to its name, it
represents a time-limited kind of ownership of buildings to be constructed
on state property lasting as a rule for 99 years. A compensation has to
be paid to the user for the buildings at the expiration of his right."'

B. Contract of supply of (industrial) goods determined in kind
and to be produced and delivered in batches or periodically, may be
concluded only between two units of socialized economy. The recipient

112. POLISH CIvIL CODE arts. 386, 141 (1964). The criterion for "social-economic
destination" governing the exercise of all civil rights (art. 5) and property in particular
(art. 140) is here being construed not as a general purpose, intrinsic in the given kind
of object, e.g., bread for eating, but concretely as a goal determined by the current na-
tional economic plan. Wasilkowski, supra note 79, at 741.

113. PoLISH CiviL CODE art. 401 (1964).
114. POLIs H CiviL CODE art. 397-404 (1964).
115. POLISH CIVIL CODE art. 232-43 (1964).
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(creditor) for whom the goods are being produced has the right to
inspect the supplying factory. The supplier's liability for defects of
goods produced by him exceeds the limits of a sellcr's warranty.1 '

C. Contract concerning construction work is also restricted to
units of socialized economy on both sides. The unit on whose terrain the
construction has to be built has to conduct the preparatory work and
provide a detailed technical blueprint. The contract itself may be con-
tingent on the opening of financial bank credit.1

A further special feature distinguishing socialized economy consists
in the authorization of the Council of Ministers or, if empowered by it,
of a Ministry to issue for specified categories of contracts general con-
ditions or standard contracts betveen units of socialized economy and
between such units and other persons. Such stand:ard contracts may be
invested with the force of ius cogens, depriving the parties of the right
to enter into a contract on other than the standard terms. 18

A simple consequence of the retention of a sole title-owner of state
property, i.e., the state itself, may be found in the provision that a con-
tract of sale between state organizational units does not transfer owner-
ship of goods sold but only "exclusive management and disposition."
Thus, a sale contract is concluded between two state juridical persons,
none of them owning the goods sold and purchased, both legally obliged
to enter into the contract and leaving intact and unchanged the ownership
of the goods sold even after they have changed hands. Such a contract
comes quite near to being an agreement negotiated by a person with
himself under duress, something clearly unthinkable under traditional
Western civil law doctrine.

Art. 2 of the new Polish code provides that transactions between
units of the socialized economy, when their special needs so require, may
be regulated by the Council of M\Iinisters or any other supreme govern-
mental organ authorized by it-in a manner dif fering from the pro-
visions of the civil code."' Thus, the whole multitude of special pro-
visions governing planned economy remain in for,.!20 and the civil code
is relegated to a subsidiary role to be enforced only in the absence of

116. POLISH Civr, CODE- arts. 605-12 (1964).
117. POLISH CivrL CODE art. 647-58 (1964).
118. POLISH CIVIL CODE art. 384 (1964).
119. POLISH CIVIL CODE art. 2 (1964).
120. Art. IX, Introductory Provision of April 23, 1964, Dz. U. No. 16 poz. 94. A

special resolution of the Seim requested the government to bring the special regulations
into harmony with the civil code in two years unless the specitic needs of socialist turn-
over require their further retention. Vasilkowsld, Uchwolenie kodeksu cywilnego,
Nowe Prawo, June 1964, p. 581.
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ad hoc special ordinances. The uniformity of civil law has been thus
preserved more in principle than in fact.

STRICTER DISCIPLINE

A second distinguishing feature consists in some special provisions
imposing stricter and more exacting discipline on the socialized sector
than the more lenient regime for the same categories of contracts when
entered into by private persons. The statute of limitations affecting
claims of one -unit of socialized economy against another results in
complete extinction of the claim.121 The time limit for such extinction
is only one year for units of social economy inter se and much longer
(ten years as a rule and three years for periodic benefits) for other
relations. 2 The flow of this one-year time limit is not liable to interrup-
tion by an act of acknowledgment of the claim by the debtor social unit
when another social unit is the creditor.'23

When sale of goods has been contracted between socialized units,
a later enacted price ceiling, price floor, or a fixed price has retroactive
force,2 4 and the liability warranty of the seller for defects of the goods
sold cannot be restricted or eliminated by contract. 5 Similarly, some
other rights of the creditor social unit are greater and some duties of
such debtor unit more extensive during the performance of all types
of contracts among them.'26

PRIVILEGES OF SOCIAL UNITS

As if to counterbalance the rigors imposed on units of socialized
economy, the new Polish code grants them some significant privileges,
putting them apart from private citizens and their associations. Inside
the socialized economy a gradation is introduced again. Some privileges
are granted (1) to all units of social economy, others (2) to state units
alone.

The most important general privileges are the following. A higher
than usual standard of due diligence is required from every debtor if the
obligation refers to social property. 2 In relations between social units
the buyer has the right to withdraw unilaterally from a sales contract for

121. POLISH CIVIL CODE art. 117(2) (1964). In other relations the debtor may re-
nounce his right to invoke the statute of limitations.

122. PoLIsH CIVIL CODE art. 118 (1964).
123. POLISH CIVIL CODE art. 123(2) (1964).
124. POLISH CIVIL CODE art. 54(1) (1964).
125. POLISH CIVIL CODE arts. 558(1), 563(2), 569 (1964) introduce stricter require-

ments of this seller's guarantee for social units only.
126. PoLIs~r CIVIL CODE arts. 456, 489 (1964).
127. POLISH CIVIL CODE art. 355 (1964).
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important reasons upon payment of damages to the seller.' A socialized
unit financing an installment sale by another social unit enjoys a
statutory lien on the goods sold as long as they remain in the purchaser's
possession."'

More numerous are privileges granted exclusively to state units.
The right of retention of a movable (until the outlay spent on it or the
damage it had inflicted are paid or secured) does not exist in relation
to a state organization unit.' A rather odd consequence may result
from the provision denying to a possessor of a plot of land the right to
seize an animal that happens to be state-owned. 3' A kolkhoz-owned horse
or cow however may apparently be seized. The farmer is evidently
supposed to be able to recognize a state cow when he sees one. Similarly,
the code excludes the routine statutory lien on movables resulting from
a lease of office or commercial or industrial space,"3 2 the same lien in
connection with an agency (brokerage) contract, 3' a commission
(factor) contract, 3" a transportation of goods (carrier) contract, 3 ' a
forwarding contract," 6 and a contract of storing of merchandise (ware-
house.) 3

In relation to peasant farms, the code grants the Treasury a statu-
tory pre-emption right relating to them in case of division of joint owner-
ship of them through sale on auction38 and in analogous cases of division
of an estate containing a peasant farm. 9

A somewhat different significance than just a state privilege must
be attributed to the provision making all donations to non-state organiza-
tional units (therefore also to co-operatives and non-social associations
and institutions, but obviously not to individuals) contingent on the
permission of a competent state organ.' 0 This restriction, creating by
inference a privilege for donations to the state, covers movables as well
as real estate. As a consequence, even a transfer of ownership of a rural

128. POLISH CIVIL CODE art. 553 (1964).
129. POLISH CIVIL CODE art. 588 (1964).
130. POLISH CIVIL CODE art. 461(3) (1964).
131. POLISH CIVIL CODE art. 432(3) (1964).
132. POLISH CIVIL CODE art. 670(2) (1964).
133. POLISH CIVIL CODE art. 764(2) (1964).
134. POLISH CIVIL CODE art. 773(3) (1964).
135. POLISH CIVIL CODE art. 790(2) (1964).
136. POLISH CIn. CODE art. 802(2) (1964).
137. POLIs H CI. CODE art. 857(2) (1964).
138. POLIsH CIVn CODE art. 217 (1964).
139. POLISH CIVIL CODE arts. 1073, 1088 (1964). Some additional privileges of the

Treasury accompany this preemption right. POLISH CIVm CODE arts. 599(2), 600(2)
(1964).

140. POLISH CIVIL CODE art. 888(2) (1964). An analogous permission is required
for the acceptance of bequests and estates by non-state units. POLISH CIVIL CODE arts.
969, 1013 (1964).
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peasant farm or plot of land in exchange for life-long support for the
conveyor (the traditional Polish contract of use for life [dozywocie] )
has to be permitted by a state organ if the conveyee is a non-state organ-
izational unit."4' It may represent a partial donation. 4 Besides creating
a privilege in favor of the state, this strange provision discriminates not
only against non-socialist, i.e., church and other religious associations and
parishes but also at least on the surface against co-operatives and rural
circules and other "social organizations of the working people." All
donations except to the state and the individuals have to be kept under
close supervision and control.

The special provisions regulating the liability of the state for
damage done by its officials during performance of their duties 48 have
a dual aspect. On the one hand they restrict state liability in principle to
cases where damage is inflicted by violation of criminal or disciplinary
law and the guilt of the perpetrator is determined in a criminal sentence
or disciplinary decision or admitted by his superior. Hence it may be
considered as a state privilege, a lexr specialis more favorable than the
common rule of liability for torts. 44

But the political and legal significance of this lex specialis points
overwhelmingly in the opposite direction. Before the 1956 upheaval
there was in Poland no state liability whatever for damage done by
acts of state authority, and citizens had no remedy even against tortures
and death inflicted during secret police interrogations and in prisons.
After the events of October 1956 a statute was enacted on November
15, 1956, re-introducing state liability for damage inflicted by state
officials."' It contained a provision (also taken over by the civil code)
enabling a court to grant indemnification for bodily injury or loss of
a parent or guardian when principles of social intercourse require it
even if no criminal or disciplinary sentence has been obtained-par-
ticularly when the victim is an invalid or in a serious financial situation. 4

The statute of November 15, 1956, generally regarded as an important
step toward restoring the rule of law in Poland, has been incorporated
into the civil code, thus making it semi-permanent.

From the above, the conclusion seems to follow that the attempt
to preserve the traditional framework of the law of obligations for the

141. POLISH CIVIL CODE art. 909 (1964).
142. Wasilkowski, supra note 120, at 575.
143. POLISH CIVIL CODE art. 417-21 (1964).
144. A provision along these lines may be found in HUNGAIAX CIVIL CoDE § 349

(1959).
145. Dz. U. No. 54 poz. 243.
146. PoLis CivIL CODE art. 419 (1964).
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whole area of domestic exchange of goods and commodities, whether
socialized or not, resulted inevitably in frequent departures from general
rules in order to accommodate the needs of the social sector of planned
economy. The principle of freedom of contract had to be explicitly
abandoned in this field. The principle of equality of parties before the
law was not retained in relations between citizens and state and socialized
units. Nevertheless, the drafters of the Polish civil code have shown that
it is to a great degree possible to preserve and adjust the Western
capitalist legal system to a centrally state-directed planned economy based
on social property of means of production.

SOME POLISH INSTITUTIONS RETAINED

A conservative tendency was frankly admitted by the drafters of
the Polish Civil Code. When explaining in the official comments accom-
panying the last draft why the traditional principle of culpability (French
principle of faute) was retained as basis for liability for damages,'1 7 they
stress that it was done "in spite of theoretical doubts" because it "made
possible the retention in force of a rich body of judicial decisions which
solve in accordance with social needs the many problems raised by the
accepted provision." ' Thus the Soviet casual principle of liability for
damages and the Soviet presumption of fault 4 ' was rejected as well as the
Soviet principle that as a rule only illegal actions create such a liability.50

Contrary to the Soviet doctrine that only material (property)
damage has to be indemnified and moral grief and even physical pain
suffered can and should not be repaired in money, the Polish Civil Code
retains the traditional Polish compensation for moral harm (krzywda)
to be paid in money to the victim by the wrongdoer. It may be granted
in case of bodily injury or disruption of health, deprival of liberty, and
in cases where a woman was induced by deceit, force, or abuse of
dependent status to submit to a lewd act."' However, the remaining
part of Polish tradition vesting such a right to reparation for moral
harm and suffering in the surviving children and widow of a victim who
lost his life through another man's fault and in a victim of slander or
libel, though hotly debated, was not included as contrary to socialist
morality. As a pseudo-compromise, the victim of slander or libel or of an

147. POLISH Civm CODE art. 415 (1964) is almost a literal reproduction of the fa-
mous formula in the FmNcH CLn. CODE art. 1382 (1804).

148. PROJEKT (1962) at 212.
149. R.S.F.S.R. Civxi CODE art. 444 (1964). The same principles were accepted by

the C.S.R. ClvuM CODE § 420 (1964).
150. R.S.F.S.R. Civii CODE art. 444(3) (1964). See LiIPENS, LA FAUTE ET -'ACTE

ILLICITE EN DROIT COMPARE in MELANGES EN L'HONNEUR DE JEAN DABIN 725-741 (1963).
151. POLISH CIvM CODE art. 445 (1964).
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infringement on copyright or patent (or similar personal rights) was
granted the right to demand that the wrongdoer pay an appropriate
amount of money to the Polish Red Cross,"5 2 thus creating a moral
satisfaction for the victim.

A rather solidaristic idea was introduced in the law of obligations.
It consists of the general legal duty of any debtor and any creditor to
cooperate in the fulfillment of the obligation. This cooperation has to be
guided by the contents of the obligation, the social-economic destination,
and the principles of social intercourse and established customs.' It is
highly ironical that this idea of cooperation has been borrowed by the
Polish communist legislators from the fascist (!) Italian civil code of
Mussolini of 1942.'

This duty to cooperate is broader and more specific when both
debtor and creditor happen to be units of social economy. It embraces
also the conclusion of the contract itself and has as its guidelines the
duties flowing from the national economic plan, the requirements of an
economical production and distribution and avoidance of losses to the
national economy."'

The new Polish Civil Code, with an eye on the fact that in the
present Polish economy the creditor in the great majority of cases is a
state or cooperative unit, grants the creditor broader powers than did the
late capitalistic socially minded civil codes (including the Polish Code of
obligations of 1933). This tendency is quite clear when both sides of
the obligations are units of socialized economy " as well as in contracts
reserved exclusively for such units, i.e., supply of goods to be produced
and construction. 7 The right of the creditor to inspect the debtor's
factory and check his production methods is the most striking.' The
same right of supervision and inspection serves the creditor (always a
social unit) in relation to the debtor (as a rule, a private farmer, some-
times a rural co-operative) under the contract of raising and delivering
agricultural produce (kontraktacja)."' But the most radical step in this
direction consists of the general authorization granted to all creditors
to use self-help in case of urgency without the permission of a court by

152. POLISH CIVIL CODE art. 448 (1964).
153. PoLI H CIVIL CODE art. 354 (1964).
154. Wolter, op. cit. supra note 74, at 217; see also ITALIAN CIVIL CODE arts. 1615-

1620 (1942) concerning "interesse della produzione."
155. POLISH CIVIL CODE art. 386 (1964).
156. POLIsH CIVIL CODE arts. 386, 489 (1964).
157. POLISH CIVIL CODE arts. 605-12, 647-58 (1954).
158. POLISH CIVIL CODE art. 608 (1964).
159. POLISH CIVIL CODE art. 617 (1964).
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performing themselves the action due by the debtor or removing uni-
laterally what the debtor did contrary to his duty to refrain."'

INHERITANCE LAW

There are few noteworthy features in the inheritance law (Book

IV).61 The main features of Western classical inheritance law (a blend
of individualism and legal obligatory family ties) are preserved intact.
There is almost complete freedom of last will and testament and be-
quest. 62 The circle of legal heirs has been already narrowed in the 1946
statute on inheritance to descendants, to surviving spouse, parents,
siblings, and their descendants.' After all, the system of the German
civil code of 1896 extending the circle of legal heirs to the great-grand-
parents and their descendants and even further up and down 64 reflects
the feudal and ancient "grand family" and not the small family (unit)
of the modern mobile industrialized Western society, and has been
already obsolete for decades in Western Europe. Nevertheless, a limited
extension of this circle has been introduced now in Poland in favor of
grandparents who are in need;6 this was obviously done to bring the
law in line with public opinion and a popular sense of justice.

It seems that inheritance law can safely be taken over practically
unchanged by a society based on social property and state-directed
planned economy because what is to be inherited is decided outside the
framework of inheritance law. The farther socialization goes the more
personal property-only-is inherited.166

There is, however, one major and very important innovation. A
separate and different inheritance law for peasant farms has been
introduced16 alongside the above-described restrictions on alienations

160. POLISH CIVIL CODE art. 480(3) (1964). Arts. 479 ard 552 strengthen the legal
position of every creditor.

161. POLISH CIVIL CODE art. 922-1057 (1964).
162. A radically individualistic and liberal provision authorizes a contractual re-

nunciation of the future estate by the legal heir inter vivos. The renunciation includes
the descendants. POLISH CIVIL CODE arts. 1048-1050 (1964).

163. Law of Oct. 8, 1946, Dz. U. No. 60 poz. 328.
164. It is paradoxical that the HUNGARIAN CIVIL CODE § 610 (1959) preserves this

relic of antiquity including great-grandparents and their issue into the circle of legal
heirs. Even the AusTRlAN CIVIL CODE art. 741 (1811) excluded the issue of great-
grandparents. The Hungarian Minister of Justice said that the old law of succession
,was "deeply rooted in our people's legal mentality." CIVIL CODE OF THE HuNGAR IA
PEOPLE'S REPULIC 196 (1960).

165. POLISH CIVIL CODE art. 938 (1964). A similar provision, art. 966, applies to
testamentary inheritance.

166. The authors of the C.S.R. CIVIL CODE (1964) seem to share this opinion. There
is nothing particularly original in Part VII of the code. It is a far cry from the abolition
of inheritance law demanded by the Communist Manifesto of 1848.

167. POLISH CIVIL CODE arts. 1058-1088 (1964).
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and divisions of peasant farms inter vivos. The circle of legal heirs
is a narrower one for peasant farms than the general one. Great-
grandchildren and descendants of siblings are excluded.' A peasant
farm has to remain and belong to the immediate next of kin.

The main features of this class law are:

(1) The requirement of qualifications to run a farm for legal
heirs, testamentary heirs, legatees, acquirers through division, or pur-
chasers of the estate farm." 9 The idea is that only those who are capable
of keeping agricultural production at a satisfactory level should own and
run them.

(2) The process of dividing peasant farms into ever smaller parts
by conveyances inter vivos and by inheritance should be halted.

(3) The deprivation of private peasant economy of money needed
for investment by excessive periodic or one-shot payments to co-heirs
who did not get the estate farm or to such co-owners should be pre-
vented. Therefore such payments may be reduced by the court to make
them economically bearable by the peasant farm left by the deceased
and by its new peasant owner (heir). Some categories of heirs may be
completely deprived of any such participation in the peasant estate.'

A kind of supplementary specialized though unavowed inheritance
law is created by provisions placing certain assets outside the scope of the
general inheritance law and inheritance proceedings.

A recent amendment to the Polish Banking Law of 1962... obliges
a state bank to reimburse the burial costs of a saving account depositor
out of his saving account to a person who actually paid them, and what
is more important, to honor after the depositor's death his written request
for a bequest up to 50,000 zl. to his wife, children, parents, grandparents,
grandchildren, or siblings. Any such sums remain outside of the deceased
estate and inheritance proceedings. 2 Less surprising is a provision con-
tained in the Polish Civil Code proper providing that a sum stipulated
in a life or accident insurance contract due to be paid to the beneficiary
in case of death of the insured does not form a part of his estate.7 3

There is no doubt that these Polish and Russian institutions have been
patterned after their Western capitalist models.

168. POLISH CIVIL CODE arts. 1060(1), 1062(3) (1964).
169. POLIsH CIVIL CODE arts. 1059-62, 1065, 1067, 1069, 1071 (1964).
170. PoLISH CIvIL CODE arts. 1075-77 (1964).
171. Law of February 25, 1964, Dz. U. No. 8 poz. 50 amending the Bank Law,

April 13, 1960, Dz. U. No. 20 poz. 121.
172. An analogous and more liberal provision is found in R.S.F.S.R. CVIL CODE art.

561 (1964) which does not restrict in any manner the freedom to choose legatees from a
savings account nor limits the bequest by any ceiling.

173. POLISr CIviL CODE art. 831(3) (1964).
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PRINCIPLES OF SOCIAL INTERCOURSE

The new Polish Civil Code puts heavy and often repeated emphasis
not only on the social-economic destination of rights and duties but
also on "principles of social intercourse." The nature of these principles
can be traced back to the Stalin Constitution of 1936 which makes it a
duty of every citizen "to respect the rules of socialist society" (Art. 130).
Soviet jurists were generally of the opinion that socialist-Marxist moral-
ity, as opposed to bourgeois morality, is meant. The same concept of
socialist ethics was introduced under Soviet influence into Polish civil
law in 1950 under the name of "principles of social intercourse in the
People's State"17 and in 1959 in Hungary under the name of "demands
of socialist coexistence."' 75

Socialist morality (as referred to in Art. 3 of the general provisions
of civil law dealing with abuse of rights) was used on a wide scale in
Poland since 1950 to rescind or change by Supreme Court decisions
many important specific provisions of the still binding Polish pre-war
civil legislation without the benefit of any new legislative enactment and
in clear violation of the law in force. After the events of October 1956,
a sustained effort was made to eliminate entirely the provision of Art. 3
from the new civil code as dangerous for the newly restored socialist
legality and the 1960 draft actually omitted it.176 The judicature of the
Supreme Court after 1956 began to construe principles of social inter-
course as referring not to some doctrinal class warfare teachings of
Marxism-Leninism but to moral principles actually adopted and recog-
nized as binding by public opinion of the population. Thus, they acquired
to some degree the features of the traditional Western boni mores, a
permanent fixture of the Western law system.

The complete omission of any provision governing misuse of rights
(because that was the ostensible purpose of Art. 3) proved to be a too
radical measure for routine-minded Polish jurists on the one hand and
Stalinist-oriented party members who slowly regained influence since
1959 on the other. During the public discussion of the 1960 draft, strong
opposition developed against total omission of Art. 3. The new code not
only contains Art. 5 defining abuse of rights and retains the criterion of
"contradiction with the principles of social intercourse in the Polish
People's Republic" but couples it alternatively with a second measuring

174. Law of July 18, 1950, General Provisions of Civil Law arts. 3, 41, 47, 82.
Dz. U. No. 34 poz. 311.

175. HUNGARIAN CivI. CODE § 4(2) (1959).
176. PROJEKT KODEKSU CYWILNEGO POLSxIEj RZECZYPOSPOLITEj Ltmow j 7 (1960).

However, references to "principles of social intercourse" wern, made in some detailed
provisions of the draft.
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rod, i.e., "contradiction with the social-economic destination" of the right
appraised. Thus, according to the official comment, the criterion be-
comes more concrete.' The trouble is that for misuse to be present, the
contradiction with only one of the two criteria is sufficient. Therefore,
the question, what will be understood by "principles of social intercourse"
remains as crucial as before.

The trend in Poland seems toward assuming that what is meant
is the prevailing moral convictions, values, and attitudes in "the minds of
citizens," a kind of "social conscience." These moral standards are not
static; they are evolving and changing as a result of transformations of
social and economic relationsY7 a What seems to follow is that the courts
have to apply only those values which have been already accepted by the
population as part of their "social conscience" and refrain from imposing
arbitrarily or prematurely abstract doctrinal precepts.

The same standpoint has been expressed even more pointedly by
another Polish jurist who bluntly rejects the accepted opinion that the
principles of social intercourse are precepts of ethics or morality, Marxist
or otherwise, evaluating behavior in terms of good and evil, and stresses
that what is meant are actual rules of intercourse, largely of an organiza-
tional nature, in present day Polish society more concrete in their de-
mands than moral precepts.'

Thus, the principles of social intercourse came somewhat closer to
earth, but still retain their changing dynamic character. In the hands of
the Supreme Court, issuing binding directives and acting under the guid-
ance of the Communist Party, they may become at any time not a
reflection of existing reality but a tool of remodeling the civil law and
pushing economic and personal relations a step or two further on the
road to socialism. This feature of flexibility which the principles of
social intercourse are granting to the provisions of the new civil code has
been stressed by two of its main sponsors."' It enables adaptation of
the code to the requirements of a changing social and economic structure.
According to reliable reports, there are at the present time no intentions
to use them for radical transformation from above of Polish society
or economy in the direction of the communist goal. On the contrary,
there is, as far as could be learned, a widespread desire to improve
things within the present framework and run it more efficiently. But

177. PROJEKT (1962), at 203. The social-economic destination is easy to ascertain
in relations between socialized units. The national economic plan provides the yardstick.

177a. Wasilkowski, op. cit. supra note 79, at 745.
178. WOLTER, PRAIVO CYVILNE, ZARYS CZESCI OGOLNEj 62-64 (1963).
179. Wasilkowski, op. cit. supra note 79, at 745. Marian Rybicki, Znacaenie

kodyfikacji prawa cyzvilnego w okresie budownictwa socializmu, Nowe Prawo June 1963,
p. 617.
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the civil code includes the tools needed to turn it from an instrument
of stabilization and preservation of things as they are into an instrument
of social change.

Role of Social Ethics. This possibility is enhanced by the important
role assigned to the principles of social intercourse by the new code
irrespective of the manner in which they are understood. One thing is
now beyond dispute in Poland: they do not form part of the written
law which refers to them and they are not legal but rather "social" or
moral principles. In order to appraise correctly the role played by those
principles in the system of the new Polish Civil Code, two points must be
made clear:

1. The admittedly vague content of the principles of social intercourse
enables the courts to bring under this heading a fanatical, class-warfare,
militant, partisan, orthodox Marxist-Lenist spirit overriding binding
and specific provisions of the law, as well as on the other extreme the
prevailing Christian ethics of the Polish population, leaving room in
between for a humanistic, social-minded morality of a "state of the
whole people" in which class-warfare is a thing of the past.

The Polish Minister of Justice tried to define those principles by
stressing that they protect "interests of a higher rank" against formally
legal claims. The examples quoted by him make it clear that some of the
protected "interests" represent socially useful institutions (eviction of a
pharmacy, kindergarten, peasant farm, or removal of a building on
another man's plot) while others are rather of a moral nature (cases
approaching exploitation, guarantee of minimum standard of life to the
debtor),."' Such an interpretation would place the principles discussed
somewhere between the Stalinist rigidity and belligerence and the post-
1956 Westernized humanistic attitude of 1956-1958. Therefore, in spite
of the obvious fact that Western Continental, as vell as common-law
legislation fully accepts and practices the principle that the social interest
takes priority over private and personal interests, there still remains a
significant difference in contents between the kind of morality referred
to and operating through Vestern civil codes and socialist ethics even of
the post-Stalinist type in communist civil codes. This point must be kept
in mind when comparing several provisions of the new Polish code with
their Western counterparts and finding a close resemblance.'

2. Alongside such provisions, clearly taken over from Western
civil legislation and filled with a new content, we find a number of prac-
tically new (non-Western) provisions referring to social (or socialist)

180. Rybicki, supra note 179, at 616.
181. POLISH CIVIL CODE arts. 58, 93, 94, 56, 65, 354, 411, 5, 415, 902, 1008 (1964).
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morality. The most important in the first category is the above discussed
Art. 5 about abuse of civil rights.'82 Equally new is the above-stressed
introduction of the principles of social intercourse into the contents of the
right of property, easements, and perpetual usufruct.'

The new institution of a subsidiary liability of the State Treasury
for bodily injuries or loss of a provider caused by state officials, a
liability based directly on social morality..4 was also mentioned above.
A similar subsidiary liability for damages, based directly on social ethics,
is imposed on a minor and an incompetent who caused it, if, the damages
cannot be recovered otherwise and a comparison of the financial situation
of the perpetrator and of the victim justifies it.8 5 The same applies to
damage caused by a domestic animal or an animal kept in custody. This
subsidiary liability, based directly on principles of social intercourse, has
been placed on the person keeping or using the animal. 6 Liability for
damages may not only be extended beyond the fault principle, but in-
demnity may be also restricted on grounds of morality if a comparison
of the financial conditions of the person liable with those of the victim
justifies it.' 7

A radical innovation may be found in the chapter on property
insurance. The insuring institution is as a rule not obliged to pay
indemnity when the insured caused the damage through flagrant negli-
gence or failed to undertake steps to prevent and diminish the possible
damage. Nevertheless, even then the insured indemnity has to be paid
in full or in part if, under the given circumstances, the principles of social
intercourse or the interests of national economy so require.' 8

A clearly Soviet-inspired provision declares the forfeiture for the
benefit of the Treasury of any performance or payment deliberately

182. POLISH CIVIL CODE art. 5 (1964) which enjoins everybody to act in accordance
with morality is similar to Swiss CIVIL CODE art. 2 (Treu und Glauben) (1907).

183. POLISH CIVIL CODE arts. 140, 233, 287, 298 (1964).
184. POLISH CIVIL CODE art. 419 (1964).
185. POLIsHE CiVI. CODE art. 428 (1964) is similar to R.S.F.S.R. CIviL, CODE art. 406

(1922) which does not invoke socialist intercourse. It must be noted, however, that the
SWISS CODE OF OBLIGATIONS art. 54 (1881) and the POLISH CODE OF OBLIGATIONS art. 143
(1933) contained an analogous provision based on equity (billigkeit).

186. POLISH CIVIL CODE art. 431 (1964). Here again the POLISH CODE OF OBLIGA-
TIONS art. 149 (1933) was parallel.

187. POLISH CIVIL CODE art. 440 (1964) is similar to R.S.F.S.R. CIVIL CODE art. 411
(1922) and R.S.F.S.R. CIVIL CODE art. 458 (1964) which do not, however, invoke social-
ist intercourse.

188. POLISH CIVIL CODE arts. 826(2), 827 (1964). Of lesser importance are art.
446 granting a claim based on social morality for a life pension as indemnity to persons
whom the dead tort victim voluntarily and constantly supported without legal obligation
to do so and art. 754 granting a claim for reimbursement of expenses to a negotiorum
gestor who acted against the known will of the person whose business he took care of if
the latter's will was contrary to social morality.
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made in return for a deed contrary to social morality or in fulfillment
of a transaction of the same nature.' Western continental civil codes
leave forfeiture and confiscation as clearly penal measures to the criminal
courts and codes.

The sweeping use made by communist civil ccdes, and the Polish
code in particular, of the principles of social intercourse recalls the
passionate attacks made by Soviet jurists and their imitators against
the "general clauses" introduced in the capitalist civil codes of the
period of imperialism (B.G.B. and Swiss Z.G.B.) and the growing role
played by such concepts as "gute Sitten!' and "Trcu und Glauben" as
symptoms of the bankruptcy of bourgeois legality. 9 ' It is therefore
difficult to refrain from a suspicion that the new general clauses again
referring to morality represent potentially as many escape clauses from
socialist legality, creating the possibility of overriding legal consider-
ations when and where considered as politically necessary.

CONCLUSION

The overall impression created by an analysis of the new Polish
Civil Code is that it attempts to stabilize and consolidate the present
Polish economic and social system at its present stage, not quite unlike
Stalin's attempt in the U.S.S.R. Constitution of 1936.1' What is to be
stabilized is not only the Soviet model of economy accepted in industry,
trade, communication, and banking, but also the overwhelmingly private-
ly owned peasant agriculture. Further deviations from Soviet law consist
in the retention of the French system of tort liability based on fault to be
proven by the claimant and embracing not only illegal actions but viola-
tions of social morality as well. Equally retained was the institution of
money compensation for physical pain and moral harm in cases of bodily
injury, deprivation of liberty, and sexual abuse.

A new uniform definition of the contents of the right of ownership
has been formulated and a hierarchy of three unequal but coexisting
basic types of ownership constructed. An analogous inequality of rights
and duties prevails in the field of obligations. Here, however, privileges
of state and social juristic persons are counterbalanced by a stricter
discipline imposed on them. The duty of debtor and creditor to cooperate
in the fulfillment of the contract strikes a XVestern-trained jurist as a

189. PoISH CIVIL CODE art. 412 (1964) is similar to R.S.F.S.R. CrVIL CODE art. 473
(1964) but the latter does not mention socialist intercourse but rather "the interest of the
socialist state and society."

190. An example from East Germany: KLEINE, DAS KIVILRECHT DER DEUTSCHEN
DEMnOKRATISCHEiN REPUBLIK 56-57 (1958), "It is a small step indeed from the general
clause to the Fuhrerbefehl [order of the Fuhrer]."

191. HAzAR, op. cit. supra note 12, at XXXII.
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significant idea. The often repeated emphasis on principles of social
intercourse as a limitation of the exercise of civil rights and as a direct
source of legal duties and claims seems to exceed the Soviet model. Its
significance depends on the meaning which practice will attach to them.
They may perform .a function similar to the old notion of boni mores,
providing the civil code with the flexibility needed for adaptation to
changing social and economic developments and keeping the judicature
in line with moral standards accepted by the bulk of population. They
may, however, serve as a tool of imposing drastic changes from above
without the benefit of a formal amendment of the law in force, should
a militant class-war oriented and doctrinal meaning be given to them.

Therefore, a clear-cut answer to the question whether the Polish
civil code can be considered a revolutionary one in the sense the
Napoleonic code is cannot be easily given. The Polish code certainly is
not revolutionary when compared with the Czechoslovak code. When
compared with the Code Napoleon, the obvious difference is that there
was no spontaneous social revolution in Poland preceding its enactment.
The Soviet system was introduced from above. That makes a big differ-
ence. There was, however, a spontaneous revulsion against the Stalinist
terror and oppression in 1956 and a return to a modicum of "socialist
legality" and "socialist democracy" vaguely reminiscent of the last stages
of the French Revolution. Only when we remember the firm determina-
tion of the authors of the Code Napol~on to avoid any unnecessary
innovations192 will it be possible to give reluctantly an affirmative
answer. Certainly any crusading ideology is absent. Whatever ideology
exists is ambivalent and vague. Therefore, "post-revolutionary" would
be a much better characterization of the new Polish code.

192. PORTALIS, op. cit. supra note 10, at 2-5.


