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46 Brown, Williams

officers who use their professional judgement under the authority of the U. S.
Department of Education.68 Thus, the amounts for miscellaneous expenses
vary from one institution to the next. However, commentators have generally
estimated the average of these expenses at between $3,000 and $6,000.69 Now,
institutions are free to offer athletic scholarships up to the cost of attendance.
The first year the NCAA member institutions could offer cost-of-attendance
scholarships, the Power Five Conferences agreed to do so.70 A number of other
non-Power Five Conferences have followed this example, including the Mid-
American Conference, the Horizon League, the Big South, and schools including
the College of Charleston and Towson University.7'

To determine whether athletes in revenue sports are underpaid, it is neces-
sary to first establish how much they receive. Since the athletes' compensation
is limited to the cost of attending their universities, the place to start is how
much it costs to attend college. According to the 2018 college pricing report by
the College Board, the average 2018-19 academic cost of tuition and fees, and
room and board at four-year public institutions is $21,370 for resident (in-state)
students and $37,430 for non-resident students. The average was $48,510 for
private nonprofit four-year institutions.72 To approximate the amount of a full
cost-of-attendance scholarship, we need to add the cost of textbooks for courses
and miscellaneous amounts. We should add an additional $2,000 for books and
miscellaneous amounts between $3,000 and $7,000. Thus, the range of cost of
attending a Division I college or university would run between approximately
$23,370 and $57,510. However, these amounts may overstate the cost of attending
the college of one's choice because higher education institutions often discount
tuition and fees.73 Separate from the cost reported by colleges and universities to
attend their institutions, the results of a 2016 survey of NCAA Division I schools
showed that the average athletic scholarships for men's basketball was $38,246
and for FBS football it was $36,070.74

68 Steve Berkowitz, NCAA Increases Value ofScholarships in Historic Vote, USA TODAY (Jan. 17,
2015), https://www.usatoday.com/storv/sports/college/2015/01/17/ncaa-convention-cost-of-atten-
dance-student-athletes-scholarships/21921073/.

69 Michael McCann, Stakes and Stakeholders in Alston v. NCAA, the Latest College SportsAn-

titrust Case, SPORTS ILLUSTRATED (Sept. 2, 2018), https://www.si.com/colleae-football/2018/09/04/

alston-v-ncaa-trial-news-updates-ncaa-cost-attendance.
71 Jake New, Autonomy Arrives at the NCAA, INSIDE HIGHER EDUCATION (Jan. 19, 2015), https://
www.insidehighered.com/news/2015/01/19/power-five-leagues-expand-athletic-scholarships-cov-
er-full-cost-attendence (last visited Feb. 3, 2018).
71 For a reference on the Mid-American Conference, the Horizon League, and the Big South
Conferences see Adam Epstein and Paul M. Anderson, The Relationship Between a Collegiate

Student-Athlete and the University: An Historical and Legal Perspective, 26 MARQ. SPORTS L. REV.

287, 293 (2016).
71 COLLEGE BOARD, TRENDS IN COLLEGE PRICING 2018, 9 tbl.1 (2018), https://trends.collegeboard.
org/sites/default/files/2018-trends-in-college-pricing.pdf.
73 According the College Board, the discounts for public four-year institutions for resident stu-
dents is about $6,500 and for private nonprofit four-year institutions it is $21,220. Id at 18-19.

7 Average Athletic Scholarship per Varsity Athlete, SCHOLARSHIP STATS, http://www.scholarship-
stats.com/averaae-per-athlete.html (last visited January 21, 2019).
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There are a number of different ways to try to determine the value of college
athletes in revenue sports to their institutions. One way is to draw comparisons
with the compensation of professional athletes. Unlike college athletes, both
NFL and NBA players have unions to represent their interests and negotiate
with the owners on their behalf. Under the current NFL collective bargaining
agreement ("CBA") that runs through the 2020 season, the players receive a
minimum of 47% of league-wide revenue.75 The NBA players receive a 50-50
split of basketball-related revenue under the terms of their 10-year CBA signed
in December 2011.76 Yet, if you take the 2014 average revenue for an FBS football
program of 21.7 million and divide it by 85 scholarship athletes you come up to
over $255,000 in revenue generated by each athlete. Since NFL players receive at
least 47% of the revenue, if college football players received a similar percentage
they would each receive approximately $127,000 per year. As for men's basket-
ball, the corresponding average revenue for the 13 scholarship basketball athletes
is $446,000. At the NBA collective bargaining percentage of 50%, they would
receive on average $223,000 per year.

Ramogi Huma and Ellen J. Staurowsky77 conducted a collaborative study
between the National College Players Association and Drexel University's
Sports Management program of the amateur/athlete model. They concluded that
the market value for big-time college football and men's basketball players is
$137,357 and $289,031, respectively.78 Recently, Richard Borghesi, an associate
professor of Finance at the University of South Florida, conducted a study ofFBS
football recruits in which he concluded that five-star players would be entitled to
an additional $799,000 per year, four-star players an additional $361,000, three-
star players an additional $29,000, and two-star players an additional $21,000.79

Examining the numbers suggests that there is a plausible argument that the
players of revenue sports are generating far more revenues for their institutions
than the compensation they receive from them. The average range for how much
their financial compensation is from their Division I institutions is somewhere
between approximately $23,370 for athletes who are receiving grant-in-aid
scholarships to attend their in-state public universities to about $57,510 for those
receiving cost-of-attendance scholarships at private institutions. Conversely,

7 Gary Myers, NFL Collective Bargaining Agreement Includes No Opt-Out, New Revenue Split,

Salary Cap, Rookie Deals, DAILY NEWS (July 26, 2011), htto://www.nvdailynews.com/sports/

football/nfl-collective-bargaining-agreement-includes-no-opt-out-new-revenue-split-salary-cap-
rookie-deals-article-1.162495.

7 See NBA, CBA 101: HIGHLIGHTS OF THE 2011 COLLECTIVE BARGAINING AGREEMENT BETWEEN THE

NATIONAL BASKETBALL ASSOCIATION AND THE NATIONAL BASKETBALL PLAYERS ASSOCIATION (2012),
http://www.nba.com/media/CBAO1 9.12.pdf.
77 Ramogi Huma is the president, National College Players Association, and Ellen J. Staurowsky,
EdD, is a professor of sport management at Drexel University.
7 Ramogi Huma and Ellen J. Staurowsky, THE $6 BILLION HEIST: ROBBING COLLEGE ATHLETES

UNDER THE GUISE OF AMATEURISM 12 (2012), available at http://assets.usw.ora/ncpa/pdfs/6-Billion-
Heist-Study Full.vdf
79 Richard Borghesi, Pay For Play: The Financial Value ofNCAA Football Players, 49 APPLIED

ECONOMICS 46, 57 (2017).
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48 Brown, Williams

various attempts to determine the value of athletes playing revenue sports places
that value at amounts beyond the scholarships they receive.

C. Financial Consequences of Not Paying Athletes Have
Benefited Their Coaches and Athletic Administrators
Freed from the need to provide additional compensation to student-athletes in the
revenue sports, the amounts colleges and universities spend on other parts of their
athletic sports programs have exploded. And this arms race is continuing."o Over
the past 45 years, salaries that colleges and universities pay to their successful
coaches in revenue sports have skyrocketed. Economist theorize that college
coaches are overcompensated because athletes are not paid."' The highest paid
state official in 39 of the 50 states is an FBS football or men's basketball head
coach.82 The average salaries for the 44 head football coaches in the NCAA Bowl
Championship Series increased from $273,300 in 1986 to $2,054,700 by 2013,83
while over the same time the cost of living only doubled." The compensation for
successful coaches has likewise climbed sharply. Compared Wooden's $40,000
salary to that of recently fired UCLA head basketball coach Steve Alford, who
earned $2.6 million. 5 The annual salary paid by the University of Oklahoma to
its head football coach has increased from the $60,000 paid to Barry Switzer to

8" The "arms race" metaphor comes from KNIGHT COMMISSION, A CALL TO ACTION RECONNECT-

ING COLLEGE SPORTS AND HIGHER EDUCATION (2001), http://www.knightcommission.org/images/
pdfs/2001 knight report.pdf. See also Alfred Dennis Matthewson, Exploring the Commercialized

Arms Race Metaphor, in REVERSING FIELD: EXAMINING COMMERCIALIZATION, LABOR, GENDER, AND

RACE IN 21ST CENTURY SPORTS LAW 34, 35 (Eds. Andr'e Douglas Pond Cummings & Anne Marie
Lofaso, 2010).

81 See Patrick McLaughlin, College Football Players, Not Coaches Deserve to Be Paid, NEWSDAY

(Jan. 7, 2016), https://www.newsday.com/opinion/oped/collese-football-lavers-not-coaches-de-
serve-to-be-paid-1.11301251.

82 Cork Gaines, The Highest-Paid Public Employee in 39 U.S. States is Either A Football or

Men's Basketball Coach, BUSINESS INSIDER (Sept. 22 2016), htto://www.businessinsider.com/us-

states-highest-paid-public-emoloyee-college-coach-2016 -9/#10 -pennsylvania--james-franklin-44 -
million-1. The states where this was not the case were Alaska, Delaware, Hawaii, Maine, Mon-
tana, Nevada, New Hampshire, New York, North Dakota, South Dakota, and Vermont. For a list
of the highest paid person in each state, see Evan Comen et al., The Highest Paid Public Employee
in Every State, 24/7 WALL STREET (Sept. 20, 2016), http://247wallst.com/special-report/2016/09/20/
the-highest-paid-public-employee-in-every-state/2/

83 See Marc Edelman, The Future ofAmateurism After Antitrust Scrutiny: Why a Win for the

Plaintiffs in the NCAA Student-Athlete Name & Likeness Licensing Litigation Will Not Lead to the

Demise of College Sports, 92 OR. L. REV. 1019, 1032 (2014).

84 U.S. DEP'T. OF LABOR, BUREAU OF LABOR STATISTICS CONSUMER PRICE INDEX CALCULATOR, https://

www.bls.gov/data/inflation calculator.htm.
85 Sable, supra note 40.
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the over $5 million to be paid to Lincoln Riley.86 In fact, the compensation of the
most successful head coaches in revenue sports has reached amounts nearly as
high as those for Fortune 500 CEOs." According to USA Today, the highest paid
college basketball coaches in 2018 were Duke's Mike Krzyzewski (nearly $9
million), Kentucky's John Calipari (nearly $8 million), Ohio State's Chris Holman
($7.15 million), Kansas's Bill Self ($4.95 million), and Michigan State's Tom Izzo
($4.36 million)." According to USA Today, Nick Saban, the head football coach
at the University of Alabama, is the highest paid head football coach, receiving
$8.3 million per year,9 while Ohio State's Urban Meyer (now retired) earned $7.6
million, Michigan's Jim Harbaugh $7.5 million, and Texas A&M's Jimbo Fisher
$7.5 million, while Auburn's Gus Malzahn, Georgia's Kirby Smart, Clemson's
Dabo Swinney, and Florida's Dan Mullen all earned more than $6 million.90

The increases in expenditures for college sports do not stop with head
coaches in revenue-generating sports. Will Hobson and Steven Rich noted that
between 2004 and 2014 non-coaching payrolls of the athletic departments of the
48 schools in the five wealthiest conferences increased from $454 million to $767
million, a 70% increase in a decade.9' Athletic departments also have more funds
to spend on sports facilities. In 2014, one in five Division I athletic directors said
their departments planned on spending more than $50 million on facilities in the
next five years.9 2

86 Kalen Jones, Oklahoma, Lincoln Riley Agree to Contract Extension, SPORTS ILLUSTRATED (Jan.
1, 2019), https://www.si.com/colleae-football/2019/01/01/oklahoma-lincoln-riley-contract-exten-
sion-aaree.
1In 2012, the average CEO of the largest U.S. companies earned $12.3 million. Jennifer Liberto,
CEOsEarn 354 Times More Than Average Worker, CNN MONEY (Apr.15, 2013), http://monev.cnn.

com/2013/04/15/news/economy/ceo -pay-worker/.

NCAA Salaries: Top NCAAB Coach Pay, USA Today, http://sports.usatodav.com/ncaa/salaries/

mens-basketball/coach/ (last visited Jan. 27, 2019).

89 NCAA Salaries, USA TODAY, http://sports.usatodav.com/ncaa/salaries/ (last visited Jan.18,
2019). Another article also reported that Nick Saban was the highest paid college football coach,
receiving over $11 million a year from the University of Alabama. Indeed, Saban's salary means
that he makes more than all NFL coaches even though the Alabama football program produces
less than one-third the income of any NFL team. Will Hobson and Emily Guskin, Poll: Majority
ofBlack Americans Favor Paying College Athletes; 6 in 10 Whites Disagree, WASH. POST (Sept.

14, 2017), https://www.washingtonpost.com/soorts/colleges/poll-majority-of-black-americans-
favor-payina-collee-athletes-6-in-10-whites-disaree/2017/09/14/27fa5fc2-98df-11e7-87fc-
c3f7ee4035c9 story.html?noredirect=on&utm term=.1251ccl048e0

90 NCAA Salaries, USA TODAY, htto://sports.usatodav.com/ncaa/salaries/ (last visited Jan.18,
2019).

91 Will Hob son and Steven Rich, As College Sports Revenues Spike, Coaches Aren't Only Ones

Cashing In, WASH. POST (Dec. 29, 2015), https://www.washinatonpost.com/sports/as-collee-
sports-revenues-spike-coaches-arent-only-ones-cashin-in/2015/12/29/bbdb924e-ael5-11e5 -9abO-
884d1cc4b33e story.html?utm term=.95dc946f7650 (last visited Feb. 3, 2018).

92 Kevin Trahan, 84 Percent OfColleges to Spend More On Sports Facilities, Per Survey,

SB NATION (Aug. 27, 2014), http://www.sbnation.com/collee-football/2014/8/27/6074901/col-
lege-sports-facilities-buildings-budgets.
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Ill. Limits of and Obstacles to Abandoning the
Amateur/Education Model

When speaking about football players, legendary Ohio State head coach Woody
Hayes succinctly summarized the quid pro quo of the amateur/education model.

The coach will squeeze every bit of football from each player that he can,
but in return the coach must give that man every legitimate measure of
help he needs to get 'the rest' of his education. ... [W]e feel that the man
who plays college football and does not graduate has been cheated.93

Under this model, the maximum obligation of the institution to the athlete is
to provide scholarships to cover all costs related to pursuing a four-year academic
degree and the academic support necessary to give athletes a realistic opportu-
nity to obtain that degree.

For black athletes in the revenue sports, during the time Hayes was patrolling
the sidelines at Ohio State, his view of college sports was more the exception than
the rule. For example, a 1982 article in the Sporting News revealed that only 50%
of seniors regularly playing basketball in seven major conferences graduated with
a degree, and in the Southwest Conference the figure was only 17%.'9 A survey
during the 1980s of 100 Division I basketball and football programs showed that
at 35 of the schools the graduation rate for male basketball players was under
20% and the same was true at 14 of these institutions for football players.9 5 No
doubt if the academic performance of black male athletes were separated out, the
figures would be lower. In "Dunk and Flunk," Gladwell pointed out that only one
fourth of the nation's black male athletes in major college sports graduated from
college and 75% of them had degrees in physical education.96

Sometimes responding to public criticism, sometimes under the threat of
litigation, and sometimes based on its own initiatives, the NCAA and its member
institutions have made tremendous strides toward improving both academic
achievement by students in revenue sports and increasing the value of their
scholarships over the past 35 years. While there is still much to be done to make
the promise of a genuine opportunity for a meaningful college degree an absolute
reality, the NCAA and its Division I member institutions have traveled a long
way down this road.

The first subsection of this part will discuss a number of changes instituted
by the NCAA to increase academic requirements for entering high school stu-
dents who are playing college sports. These increases had a special impact on
those student-athletes in revenue sports. These increased requirements helped
to ensure that more prospective high school athletes are academically prepared

93 Woody Hayes, You WIN WITH PEOPLE! 12 (2d ed. 1975).
94 Norton, supra note 22.

95 See Douglas Lederman, College Athletes Graduate at Higher Rate Than Other Students, But

Men's Basketball Players Lag Far Behind, Survey Finds, CHRON. OF HIGHER EDUC., Mar. 27, 1991,
at Al.

96 Gladwell, supra note 22.
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for the rigors of college study. The NCAA also instituted progression towards
degree requirements to make sure that once student-athletes are enrolled they are
making progress toward graduation.

The second subsection covers the adoption of the Academic Progress Rate.
This measure provides an incentive to the member institutions to ensure that
their athletes remain academically eligible and are progressing toward a college
degree in each sport, including football and basketball. Failure of an institution
to do so can lead to sanctions imposed by the NCAA.

With regard to financial support to pay for the cost of a college education,
as previously noted, until the last few years the NCAA limited the amount of
athletic scholarships to grant-in-aid expenses and for one year, renewable at the
option of the institution. Due to antitrust litigation, the NCAA has repealed these
limits. Conferences and member institutions are now able to offer multi-year
scholarships that can cover the full cost of attendance. The third subsection
surveys these recent increases in the value of the financial support that college
athletes are receiving.

There is evidence that all of these changes are improving persistence and
graduation rates of athletes, especially those of black males in revenue sports.
This evidence is discussed in the fourth subsection of this part. Even if the NCAA
allowed its member institutions (voluntarily or as a result of court injunctions)
to pay athletes in revenue sports compensation beyond the cost of attending
their institutions, there are several significant legal obstacles that colleges and
universities desiring to do so will encounter. Addressing these obstacles may
substantially increase the cost for member institutions that chose to abandon the
amateur/education model. Thus, while certainly some universities will decide
to provide compensation to their athletes in revenue sports beyond the cost of
attendance, it is unlikely that many member institutions would have the desire
and the ability to do so. These challenges are delineated in the final section of
this part.

A. NCAA and Member Institutions' Efforts to Improve Academic
Performance by Adopting and Increasing Academic Eligibility
Requirements for Athletes

Since 1983, the NCAA has consistently increased academic requirements for
athletes competing in Division I sports. To truly appreciate the scope of the
problem of lack of academic achievement by black male athletes in revenue
sports, it is necessary to take into account the massive societal changes that
started about 60 years ago. As William Bowen and Derek Bok noted in their
hugely influential book, THE SHAPE OF THE RIVER, "it is probably safe to say ...
that prior to 1960, no selective college or university was making determined
efforts to seek out and admit substantial numbers of African Americans," and,
hence, recruit black male athletes. A few black players could be found playing
for major college programs in the North and West before this time, but almost
none in the South. This would start to change with the Civil Rights Movement

97 William Bowen and Derek Bok, THE SHAPE OF THE RIVER 4 (1998).
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of the 1960s. However, due to its historical animosity to black equality, it would
take longer for universities in the South to enroll black athletes. President John
F. Kennedy had to call out the National Guard in order to ensure the registration
of James Meredith at Ole Miss in the fall of 1962. And Alabama's governor,
George Wallace, delivered an infamous inauguration speech at the portico of the
Alabama State Capitol in January 1963 in which he proclaimed, "In the name of
the greatest people that have ever trod this earth, I draw a line in the dust and toss
the gauntlet before the feet of tyranny, and I say, segregation now, segregation
tomorrow and segregation forever."98 Indeed, legendary Alabama head football
coach Bear Bryant wanted to recruit black players for years before Alabama did
so, but couldn't due to Wallace's objection."

It was not until Billy Jones of Maryland played in a basketball game during
the 1965-66 season that the ACC had its first African-American basketball play-
er.' Elvin Hayes and Don Chaney were the first black basketball players to play
for Guy Lewis at the University of Houston in 1966.101 And the first black to play
for an athletic team in the SEC was Kentucky's Nat Northington when he played
in a game at Indiana University in Bloomington on September 23, 1967. By the
early 1970s, however, substantial recruiting efforts for black players by major
colleges and universities were well underway. This led to a huge influx of black
male athletes on Division I campuses during the 1970s and early 1980s. In about
a generation, black athletes had gone from novelties on Division I college cam-
puses to dominant sports figures.10 2

Prior to 1964, the NCAA let each institution determine its own rules about
their athlete's academic eligibility to play. However, that year the NCAA adopted
a rule that required all prospective athletes have a minimum 1.6 predicted GPA
at the institution where they sought to matriculate. This was determined by the
student's high school GPA, class ranking, and combined SAT or ACT score, but
varied for each institution.

In a hotly contested 1968 narrow vote, 163-160, the NCAA lifted its ban on
freshmen eligibility in all sports other than football and basketball.103 Supporters

98 All Things Considered, 'Segregation Forever': A Fiery Pledge Forgiven, But Not Forgot-
ten, NPR (Jan. 10, 2013), https://www.npr.ora/2013/01/14/169080969/seareaation-forever-a-fi-
ery-pledge-forgiven-but-not-forgotten.

99 Allen Barra, The Integration of College Football Didn't Happen in One Game, THE ATLANTIC

(May 15, 2013), https://www.theatlantic.com/entertainment/archive/2013/11/the-intearation-of-col-
lege-football-didnt-hapoen-in-one-ame/281557/ (last visited Feb. 3, 2018).

100 Richard Lapchick, Breaking the College Color Barrier: Studies in Courage, ESPN (Feb. 20,
2008), http://www.espn.com/espn/blackhistorv2008/columns/storv?columnist=lapchick rich-
ard&id=3254974 https://www.theatlantic.com/entertainment/archive/2013/11/the-integration-of-
college-football-didnt-happen-in-one-ame/281557/ (last visited Feb. 3, 2018).

101 Guy V Lewis IL Hall ofFame College Basketball Coach, Dies at 93, WASHINGTON POST (Nov.

28, 2015), https://www.washinatonpo st.com/sports/auv-v-lewis-hall-of-fame-college-basketball-
coach-dies-at-93/2015/11/28/7767abfa-9526-11e5-b5e4-279b4501e8a6 story.html?utm term=.
2c2422a9024c.

102 Ronald A. Smith, PAY FOR PLAY: A HISTORY OF BIG-TIME COLLEGE ATHLETIC REFORM, 151-3
(2010).

103 Walter Byers, UNSPORTSMANLIKE CONDUCT: EXPLOITING COLLEGE ATHLETES 162 (1995).
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of the measure argued that member institutions could save money by operating
just one varsity squad per sport. Four years later, the restriction on basketball and
football players was lifted.'

From the beginning, academically rigorous institutions complained about
the 1.6 predicted GPA requirement. They argued that this requirement disadvan-
taged them because it did not take into account the academic strength of a given
institution's programs. These institutions pointed out that a 1.6 GPA at their
institution did not mean that an athlete was a marginal academic student. The
rule also had a negative disparate effecct on the ability of the academically more
rigorous institutions to recruit black athletes at the time that many mainstream
colleges and universities were finally starting to enroll meaningful numbers of
other black students.o' These complaints led the NCAA to repeal the predicted
1.6 GPA requirement in 1973. As a result, the need for a prospective athlete to
have a minimum 2.0 high school GPA was the only academic qualification im-
posed by the NCAA, as the number of black athletes on college campuses started
to explode in the 1970s.10 6

After several academic scandals, in 1983, the NCAA adopted the controver-
sial Proposition 48, which took effect in 1986. Prop 48 required that a prospective
athlete who wanted to compete as a freshmen obtain a minimum 2.0 GPA in
11 core academic high school courses and an SAT score of at least 700 or an
ACT score of at least 15. Athletes who met either (but not both) requirements
were deemed partial qualifiers, could still enroll in the institution, and receive an
athletic scholarship. However, a partial qualifier was not eligible to practice or
play as a freshman. If the institution concluded that the athlete made satisfactory
academic progress, then the athlete could play the following year.

Due to the racial differences in standardized test scores, Prop 48's negative
disparate impact on prospective black male athletes was obvious.'0 7 Richard
Lapchick observed that if Prop 48 was in effect in 1981, it would have made
69% of the black male scholarship athletes ineligible to participate in their sport
during their first year.08 For the first two years after Prop 48 was adopted, but
before it went into effect (1984-86), blacks would have constituted 92% of the
academically ineligible basketball and 84% of the ineligible football players.09

In 1989, the NCAA increased the impact of Prop 48 by adopting Proposition 42.
Where Prop 48 allowed member institutions to provide athletic scholarships to

104 Id.
105 Id. at 129.
106 Francis X. Dealy Jr., WIN AT ANY COST: THE SELL OUT OF COLLEGE ATHLETICS 113 (1990). See
also Jeffrey Waller, A Necessary Evil. Proposition 16 and Its Impact on Academics and Athletics

in the NCAA, 1 DEPAUL J. SPORTS L. CONTEMP. PROBS. 189, 192 (2003).
107 For example, in 1986, the mean SAT score for whites was 1038 and for blacks it was 839. NAT'L

CTR. FOR EDUC. STATS., Fast Facts, https://nces.ed.gov/fastfacts/display.as2?id=171 (last visited Jan.
21, 2019).

10' See Harry Edwards, CRISIS OF BLACK ATHLETES ON THE EVE OF THE 21ST CENTURY SOCIETY, 9, 10

(2000).

109 Id. at 10.
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partial qualifiers, Proposition 42 eliminated that ability. The NCAA, however,
did allow partial qualifiers to receive need-based scholarships that any other
student at the institution was eligible to receive. Prospective athletes that did not
meet either qualification, however, were banned from receiving even need-based
scholarships. These collective measures led to a sharp drop in the participation
rates of black athletes in Division I, from 24% to 17%. However, by 1993 the
percentage of blacks in Division I sports had rebounded to 28%.110

The NCAA increased academic requirements for freshmen again when it
adopted Proposition 16 in 1992, which took effect in 1996."' Prop 16 increased
the number of core high school academic courses that each athlete had to
take from 11 to 13. This was increased again to 14 in 2003, and to 16 in 2008.
Proposition 16 also introduced a sliding scale for the minimum GPA and SAT/
ACT scores. So, the higher the athlete's high school grades the lower his or her
required corresponding SAT or ACT score could be and vice-a-versa.

Under the current sliding scale, if you have a:

* 3.55 GPA, then you need 400 on the SAT or 37 on the ACT

* 3.25 GPA, then you need 520 on the SAT or 46 on the ACT

* 3.00 GPA, then you need 620 on the SAT or 52 on the ACT

* 2.75 GPA, then you need 720 on the SAT or 59 on the ACT

* 2.50 GPA, then you need 820 on the SAT or 68 on the ACT

* 2.30 GPA, then you need 900 on the SAT or 75 on the ACT112

Under current NCAA regulations, an athlete can also be admitted to a uni-
versity as an academic redshirt. These are high school students who don't meet
the regular academic requirements, but have at least a 2.0 high school GPA and
a corresponding SAT score.

* Under the current sliding scale, if you have a:

* 2.299 GPA, then you need 910 on the SAT or 76 on the ACT

* 2.20 GPA, then you need 940 on the SAT or 79 on the ACT

* 2.10 GPA, then you need 980 on the SAT or 83 on the ACT

* 2.00 GPA, then you need 1020 on the SAT or 86 on the ACT113

As an academic redshirt, the athlete can receive a scholarship and practice,
but not play in competition."' The academic requirements were raised again for
students enrolling in August 2016. While the number of core high school courses
remained at 16, athletes must complete 10 of those courses before their seventh
semester and 7 of the 10 must be in English, math, or natural/physical science.

110 Art Padilla, Educating the Athlete, 22 J.C. & U.L. 37 (1995).

.. The adoption of Proposition 16 was accompanied by litigation attacking it as racially discrimi-
natory. See Cureton v. NCAA 252 F. 3d 267 (2001) and Pryor v. NCAA 288 F.3d 548 (2002).

12 For the sliding scale, see NCAA, REFERENCE CENTER: QUICK REFERENCE GUIDE, http://fs.ncaa.
ora/Docs/eligibility center/Ouick Reference Sheet.pdf.
113 Id.

114 Id.
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Beyond the requirements for freshmen eligibility, in 2003 the NCAA has
also adopted measures to ensure that athletes are progressing toward a college
degree once they are enrolled. Prior to the start of their second year, athletes
must have completed at least 24 semester hours (or 36 quarter hours) and obtain
a GPA that is at least 90% of the minimum GPA required to graduate (1.8 if 2.0
is required). Starting their third year, athletes must designate a program of study
that will lead to a bachelor's degree, complete 40% of academic requirements for
that field of study, and obtain 95% of the minimum GPA required to graduate.
Prior to the fourth year, the degree completion percentage increases to 60% and
100% of the GPA required to graduate, and prior to the fifth year, it increases to
80% toward the degree and 100% of the GPA." 5

B. Academic Progress Rate: Obligations of Member Institutions
to Improve Academic Performance of its Athletes

In May 2004, the NCAA adopted legislation that instituted a metric known as
Academic Progress Rate (APR). NCAA president Myles Brand called the adoption
of the APR the "most far-reaching effort of its kind in NCAA history."ll6 It was the
first time the NCAA adopted a requirement that sanctioned the institutions for the
lack of academic performance of their athletes. The APR provides an incentive
to member institutions to strengthen their academic advising, counseling, and
tutoring services provided to athletes.

APR is calculated for each team at an institution as well as for all the athletes
of a given college or university. Under the APR, each student-athlete receiving
athletically related financial aid earns one retention point for staying in school
and one eligibility point for being academically eligible. A team's APR is calcu-
lated by taking the points earned by athletes and dividing them by the total points
possible, then multiplying that figure by 1000.

The NCAA initially set the minimum APR at 900. But in 2011, it increased
it by requiring teams to meet a minimum four-year APR average of 930 (which
corresponds to a 50% graduation rate) that was to take effect in 2015-16." For an
athletic team at a given school that fails to meet the minimum, it can suffer sanc-
tions. In 2011, the NCAA instituted a three-level penalty structure. The first level
provides for a reduction in possible practice time by four hours and one day per
week. The second level involves a reduction in the number of competitions that
a team can participate in during the regular or postseason. In carrying out APR
sanctions in 2012, the NCAA ended up banning the University of Connecticut's
men's basketball team and nine other schools from playing in the NCAA's men's
basketball tournament, even though the Huskies had won the tournament two

115 NCAA, DIVISIoN I PROGRESS-TOWARD-DEGREE REQUIREMENTS, http://www.ncaa.org/about/divi-
sion-i-progress-toward-degree-requirements.

116 Smith, supra note 102, at 183.

Timothy Davis and Christopher T. Hairston, NCAA Deregulation and Reform: A Radical Shift
of Governance Philosophy? 92 OREGON LAW REVIEW 77, 130 (2014).
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years earlier and finished that year with a 20-10 record." Eighteen teams were
banned the following year, although 11 of them were historically black colleges
and universities (HBCUs)."9 The third level of punishment involves coaching
suspensions, financial aid reductions, and restricted NCAA membership.120

C. Multi-Year and Increases in Amount of Athletic Scholarships

In 1956, the NCAA changed its constitution and bylaws to allow its member
institutions to award scholarships based on athletic abilities. These new athletic
scholarships could cover grant-in-aid amounts plus an additional $15 per month
for miscellaneous expenses.121 The schools could pay an athlete's educational
and living expenses for four years. However, during the four years the institution
could not reduce the financial support to the athlete if the athlete decided to stop
playing, was injured and couldn't play, or proved not as talented as the school
had hoped. By the early 1960s, coaches and athletic directors were complaining
about this system because it put the athletes in a very powerful position. In
1967, the NCAA adopted legislation that provided if the athlete only made token
appearances at practice or did not show up, then the institution could consider
such action as fraudulent misrepresentation and would constitute grounds for
termination of financial aid.12 2 This definition of fraudulent misrepresentation
still left the member institutions obligated to pay athletes who could not play
due to injuries or recruiting mistakes. In 1973, the NCAA adopted a measure
that limited athletic scholarships to one year, renewable at the option of the
institution.12 3 Thus, an institution was under no obligation to provide a scholarship
to its current athletes the next year, which became a common practice. For
example, according to the National College Players Association, which claims
7,000 active members, 22% of top Division I men's basketball players found their
scholarships were not renewed between 2008 and 2009.124

"1 There were nine other schools that were also ruled ineligible for the NCAA Tournament along
with UConn, Arkansas-Pine Bluff, California-Riverside, Cal State Bakersfield, Jacksonville State,
Mississippi Valley State, North Carolina-Wilmington, Texas A&M-Corpus Christi, Toledo, and
Towson. See APR: Ten Teams Lose Postseason, ESPN (June 20, 2012), http://www.eson.com/

mens-college-basketball/storv/ /id/8077431/connecticut-huskies-9 -others-sit-vostseason-apr.

119 N.C.A.A. Hands Out Postseason Bans for Academics, but UConn Is Back, N.Y. TIMES (June

11, 2013), http://www.nytimes.com/2013/06/12/soorts/ncaabasketball/ncaa-hands-out-postseason-
bans-for-academics-but-uconn-is-back.html.

120 See Academic Progress Rate Explained, NCAA, http://www.ncaa.ora/aboutresources/re-

search/academic-progress-rate-explained.

121 NATIONAL COLLEGIATE ATHLETIC ASSOCIATION, 1956-57 YEARBOOK, at 4.

122 NCAA PROCEEDINGS OF THE 61ST ANNUAL CONVENTION, Jan. 9-11, 1967, at 122.

123 NCAA CONST. ART. 15.3.3.1 (2011), reprinted in 2011-12 NCAA DIVISION I MANUAL, CONSTITU-

TION, OPERATING BYLAWS, ADMINISTRATIVE BYLAWS.

124 Branch, supra note 15.
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Due to the risk of antitrust litigation, in recent years the NCAA has moved
to increase the ability of member institutions to provide more financial support to
athletes, including abandoning the renewable one-year scholarship limitation.'2 5

Since 2012, the NCAA has allowed schools to provide multi-year scholarships.
Member institutions are now in the position of deciding whether they will offer
multi-year scholarships, how many they will offer, and to whom they will extend
such offers. With multi-year scholarships, athletes will not lose their scholarships
due to injury or inadequate athletic performance. Both the Big Ten and Pac 12
have agreed to offer multi-year scholarships to all of their athletes as long as
the athletes follow team rules and remain academically eligible.12 6 A number
of other schools, including Florida, South Carolina, Oklahoma State, Kentucky,
Clemson, and Virginia, have also decided to offer multi-year scholarships.127

As with multi-year scholarships, antitrust litigation also led the NCAA to
abandon its rules and regulations limiting the amount of the scholarship to grant-
in-aid amounts. In a class action case, White v. NCAA,'1 28 football and basketball
athletes challenged the NCAA limit on athletic scholarships to grant-in-aid
amounts. They argued that colleges and universities should be allowed to offer
cost-of-attendance scholarships. The court denied the NCAA's motion to dismiss
the claim. As a result, the NCAA settled the case in 2008 and agreed to provide
$218 million to Division I schools for the benefit of student-athletes for the next
five years, made $10 million available for claims by qualified former student-ath-
letes, permitted Division I schools to provide comprehensive health insurance to
student-athletes, and permitted schools to provide insurance against sports-re-
lated injuries to student-athletes.129 But, the NCAA maintained the grant-in-aid
limit on scholarships.

On August 8, 2014, Federal District Court Judge Claudia Wilken's opinion in
O'Bannon v. NCAA 3 0 struck down the NCAA's grant-in-aid limit on the amount
of that athletic scholarship for FBS football and men's basketball as an unrea-
sonable restraint on trade.'3 ' In her opinion, Judge Wilken did not preclude the
NCAA from capping the amount of compensation that athletes received while in

125 Agnew v. NCAA, 683 F.3d 328 (7th Cir. 2012).

126 Ben Strauss, Colleges' Shift on Four-Year Scholarships Reflects Players' Growing Power,

N.Y. TiNiws (Oct. 14, 2014), htto://www.nvtimes.com/2014/10/29/sports/colleaes-shift-on-four-vear-
scholarships-reflects-plavers-growing-power.html? r=0 (last visited Feb. 3, 2018).
117 Jon Solomon, Schools Can Give Out 4-YearAthletic Scholarships, but Many Don 't, CBS

SPORTS (Sept. 16, 2014), https://www.cbssports.com/college-football/news/schools-can-give-out-4-
vear-athletic-scholarships-but-manv-dont/ (last visited Feb. 3, 2018).

12 White v. NCAA, No. CV 06-999-RGK (MANx), 2006 U.S. Dist. LEXIS 101366, at *1-2 (C.D.
Cal. Sept. 20, 2006).

129 Thomas A. Baker III et al., White v. NCAA: A Chink in the AntitrustArmor, 21 J. LEGAL As-
PECTS SPORT 75, 77 (2011).

130 O'Bannon, 7 F. Supp. 3d 955, 971 (2014) rev. O Bannon v. NCAA, 802 F.3d 1049 (9th Cir.,
2015) cert. den. 137 S. Ct. 277 (2016).

131 On August 8, 2014, Federal District Court Judge Claudia Wilken's opinion in O 'Bannon v.
NCAA, 7 F. Supp. 3d 955, 971 (2014) rev. O Bannon v. NCAA, 802 F.3d 1049 (9th Cir., 2015) cert.
den. 137 S. Ct. 277 (2016), struck down the NCAA's grant-in-aid limit on the amount of that athlet-
ic scholarship for FBS football and men's basketball as an unreasonable restraint on trade.
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school. However, she did enjoin the NCAA from setting this cap amount below
the cost-of-attendance expenses, as the term is defined in its current bylaws.'32

Judge Wilken also prohibited the NCAA from enforcing any rules preventing a
member school or conference from depositing up to $5,000 a year of deferred
compensation from funds derived by the use of student-athletes' names, images,
or likenesses in an account for each of them as long they remained academi-
cally eligible to compete. However, the Court order did not prohibit the NCAA
from enacting and enforcing rules that required each recruit in the same class
to receive the same amount of deferred compensation.'33 Also, the court order
did not prohibit the NCAA from limiting the ability of its member institutions
to place the deferred compensation funds in a separate account for the athletes
that would not be distributed until after each athlete either left the institution or
his or her eligibility expired.'34 Prompted by this litigation, in January 2015, the
NCAA repealed its rule that limited all athletic scholarships, including those in
non-revenue sports, to grant-in-aid amounts.

On September 30, 2015, the 9th Circuit affirmed the part of Judge Wilken's
decision that prevented the NCAA from setting a limit on the amount of the ath-
letic scholarship below the cost-of-attendance amounts. All three judges agreed
that the District Court was correct on this point. The 9th Circuit judges pointed
out that student-athletes who receive the full cost of attendance for their services
are still not receiving compensation beyond their college expenses. Allowing
colleges and universities to pay the full cost of attendance of their athletes is
completely consistent with amateurism and is a less restrictive way of advancing
that pro-competitive justification than limiting the scholarships of athletes to
grant-in-aid amounts. The deferred compensation was another matter. The judg-
es split 2 to 1 on whether the District Court should have enjoined the NCAA from
preventing member institutions and conferences from providing student-athletes
with up to $5,000 a year in deferred compensation. As the majority stated, "not
paying student-athletes is precisely what makes them amateurs."35 Thus, "the
difference between offering student-athletes education-related compensation
and offering them cash sums untethered to educational expenses is not minor; it
is a quantum leap." 36 Chief Judge Thomas opined in dissent that he would have
upheld the lower court's injunction on this matter as well.137

132 O'Bannon, at 7 F. Supp. at 1007-8.
133 Id. at 1008 ("Furthermore, consistent with Plaintiffs' representation that they are only seeking
to enjoin restrictions on the sharing of group licensing revenue, the NCAA may enact and enforce
rules ensuring that no school may offer a recruit a greater share of licensing revenue than it offers
any other recruit in the same class on the same team."). Shortly after the decision, University of
Texas athletic director Steve Patterson announced that it would start to pay each of its student-ath-
letes $10,000 per year, $5,000 for COA payments and $5,000 for use of its name and likeness.
Zach Barnett, Texas Will Begin Paying Each of its Athletes $10,000 Per Year, FOOTBALL ScooP

(Oct. 22, 2014), http://footballscoop.com/news/texas-will-begin-pavin-athletes-10000-vear/
134 O'Bannon, at 7 F. Supp. at 1008.
135 O'Bannon, at 1076.
136 O'Bannon, at 1078.
137 O Bannon v. NCAA, 802 F.3d 1049, 1079, 1083 (Thomas, Chief Judge, concurring in part and
dissenting in part) (9th Cir. 2015).
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At the NCAA's January 2015 Convention, the NCAA also restructured its
rules to allow a groups of conferences and schools to govern themselves through
autonomous regulations. The NCAA was responding to pressure brought by
members of some of its major conferences and the University of Notre Dame.
This measure provided the mechanism for the creation of the Power Five Confer-
ences, who then approved a measure that increased their athletic scholarships to
cover athletes' full cost of attendance. A number of other conferences followed
suit. The result of these changes led to an almost 9% gain in 2016 in the amount
of financial aid provided by the 230 Division I schools' that USA Today tracks.
This was the largest gain in financial aid for athletes since 2010.138

It is worth pointing out that the litigation in the O'Bannon case only involved
athletes in revenue sports. However, the reaction by the conferences and institu-
tions that agreed to increase their athletic scholarships to the cost-of-attendance
amounts increased their scholarships for all athletes. So once again, the athletes
in revenue sports are the impetus to improving the compensation provided to all
college athletes.

D. Evidence of Improved Graduation Rates

The desire to win and the benefits that come from winning FBS football and men's
basketball teams provides a strong incentive to colleges and universities to place
the needs of their athletic programs above their academic interests. Thus, the
revenue sports continue to be plagued by academic scandals such as the recent
one at one of America's most venerated academic institutions, the University of
North Carolina.13 9 Nevertheless, all of the changes previously noted appear to
have increased the academic success of student-athletes in revenue-generating
sports, especially black males.

There are two different reported ways to assess academic success of stu-
dent-athletes in college. The federal approach is essentially a two-snapshot
approach to determining the percentage of college students at a given institution
who graduated. One snapshot looks at the number of students who entered an
academic institution and the second at how many of those who entered graduated
from that institution six years later. As a result, this approach fails to account for
students who transfer to a different institution and graduate. Indeed, any transfer
student is treated as a dropout, even though as many as one-third of students
transfer at least once while in college and still graduate.'40

138 Steve Berkowitz and Christopher Schnaars, Colleges Are Spending More on Their Athletes
Because They Can, USA TODAY (July 6, 2017), https://www.usatodav.com/storv/soorts/col-
lege/2017/07/06/colleges-spending-more-their-athletes-because-thev-can/449433001/
139 The scandal involved allegations that covered an 18-year period. Almost half of the 3,100
students were athletes who benefited from taking courses where professors gave high grades even
though the students did not show up for class, turn in papers, or take tests. See Mike Rutherford,
North Carolina Academic Scandal Will End Quietly, Just Like Everyone Wanted, SB NATION (June

5, 2015), htto://www.sbnation.com/college-basketball/2015/6/5/8735807/north-carolina-basket-
ball-academic-scandal-ncaa-2015.
140 Bernard Franklin, More Lightning and Less Thunder: The Challenge for NCAA Athletics 16,

17 in REVERSING FIELD: EXAMINING COMMERCIALIZATION, LABOR, GENDER, AND RACE IN 21sT CENTURY

SPORTS LAW 34, 35 (Eds. Andr'e Douglas Pond Cummings and Anne Marie Lofaso, 2010).
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Since the NCAA and its member institutions track student-athletes for six
years, they have the capabilities of taking into account transfers in their calcu-
lations of academic success. Thus, the NCAA developed the graduation success
rate (GSR) approach in 2005 because it felt that there was a need for a more
accurate measure of academic success than the methodology employed by the
federal government. In contrast to the federal graduation rate, the GSR will add
to the number of incoming freshmen in a given cohort students who first enter
college in the middle of the first year, as well as transfer students who receive
athletic aid. The GSR also deducts from the numbers of a given cohort allowable
exclusions4' and athletes who left their institution prior to graduation but still
had athletic eligibility remaining and were academically eligible to compete
had they returned to their institutions. While the GSR is more accurate than the
federal approach, the GSR is not comparable to the graduation results generated
by the federal approach.

Using federal graduation data, Shaun Harper, Collin Williams, and Horatio
Blackman of the Center for the Study of Race & Equity in Education at the
University of Pennsylvania published a study of graduation results of the 76
member institutions of six major Division I conferences that existed at the time:
the ACC, Big Ten, Big 12, Pac 12, SEC, and the old Big East.142 They found
that across four cohorts that graduated between 2007 and 2010, the black male
student-athletes graduated at a rate of 50.2% in six years. In contrast, they found
that the percentage for black undergraduate males at these institutions who grad-
uated in six years was 55.5%. For comparisons, their study found that 66.9% of
student-athletes overall, and 72.8% of undergraduate students overall graduated
in six years.143 Harper did a follow-up study three years later and found that
six-year graduation rates for all groups had improved. He found that "53.6% of
Black male student-athletes graduated within six years, compared to 68.5% of
student-athletes overall, 58.4% of Black undergraduate men overall, and 75.4%
of undergraduate students overall."'4 4

Where the aforementioned study indicated that black male athletes had lower
graduation rates than black male students on the same campuses, other evidence
suggests that black male athletes are graduating at higher rates than other black
males. Another study indicated that if you look at all black male athletes in Di-
vision I, they have graduated at higher rates than non-athlete black males every
year during the study years of 1991-2017, but the gap has increased from 5% in

141 Those who either die or become permanently disabled, those who leave the school to join the
armed forces, foreign services, or attend a church mission.
142 Harper, supra note 18. Five schools included in the study (DePaul University, Marquette Uni-
versity, Providence College, Seton Hall University, and St. John's University) did not have football
teams, so only basketball team members were included for them.
143 Id. at 2.
144 Id. at 1.
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