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expire after a specified term, such as twenty or thirty years; terminable
easements, which terminate upon satisfaction of one or more stated
conditions, such as approval of a public official or a finding that profitable
farming on the property is no longer feasible; and perpetual easements,
which are intended to protect the conservation values of the subject
properties in perpetuity, or for as long as it remains possible or practicable
to do so). To be eligible for a deduction under section 170(h), a
conservation easement must be "granted in perpetuity" and its conser-
vation purpose must be "protected in perpetuity. "13 Many conservation
easements, even those not intended to qualify for section 170(h) deduction,
are drafted to be perpetual, in part because many property owners wish to
ensure permanent protection of land that has special significance to them,
their families, and their communities.

The recommendations of this Report are limited to conservation
easements intended to be eligible for a federal charitable income, gift, or
estate tax deduction or the section 203 1(c) estate tax exclusion. That said,
the section 170(h) and Treasury Regulation requirements have been
incorporated into many easement-purchase and state tax-incentive
programs. Accordingly, it is anticipated that the Task Force's recom-
mendations, if adopted, could similarly be useful for easements created in
other contexts.

The Treasury Regulations contain numerous requirements intended to
ensure that tax-deductible easements will protect the conservation and
historic values of the properties they encumber in perpetuity and, in the
rare event of a judicial extinguishment upon impossibility or imprac-
ticality, the public's investment in the conservation benefit achieved with
the easement will be protected. At the state level, in addition to state real

property and contract law, state laws governing the operations of
charitable organizations and the assets they hold for the benefit of the
public also apply.

The closest thing to a set of common standards for conservation
easement deeds exists in the efforts of many lawyers to draft such deeds
to comply with the section 170(h) and Treasury Regulation requirements.
Lack of specific guidance, however, has led to wide disparities in the
manner in which easement deeds are drafted. This, in turn, leads to
problematic differences in the administration, interpretation, and
enforcement of easements over the long term.

13 See I.R.C. § 170(h)(2)(C), (h)(5)(A).
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In 2015, Congress expressed implicit support for the conservation
objectives of section 170(h) by eliminating the sunset provisions
associated with certain "enhancements" to the section 170(h) deduction.
Litigation over deductions claimed for easement donations has, however,
revealed various forms of noncompliance and abuse, including over-
valuation of easements, failure to satisfy section 170(h)'s "conservation
purposes" and "perpetuity" requirements, and failure to satisfy the
qualified appraisal and other substantiation requirements.

There also are concerns regarding the long-term enforcement of these
perpetual instruments. Nonprofit and government holders are supposed to
enforce the easements on behalf of the public in perpetuity. However,
these holders are also motivated to maintain good relations with the
owners of the encumbered properties, some of whom may lack the
conservation ethic of previous owners who donated the easement.
Landowners may press for the modification or release of easement
restrictions. In addition, no clear rules exist regarding the enforcement and
amendment of easements. The prospect of significant financial gain from
unlocking previously restricted development and use rights puts easement
protections at risk of erosion over time.

Perpetual conservation is an inherently challenging standard.
Easement drafters are fallible, and it has long been recognized that it is
impossible at the time of conveyance to specify every conceivable
variation of use, activity, or practice that in the future might have an impact
on the conservation values protected by an easement. It also is impossible
to anticipate all of the forces and changes that may affect the continued
viability of an easement's protection objectives. A mechanism must be
created permitting perpetual conservation easements to be adapted to
changing conditions over time in a manner consistent with their
conservation objectives, while at the same time prohibiting changes that
would result in the degradation or destruction of the protected properties'
conservation values.

In this Report, the Task Force makes a number of recommendations
for reforms or guidance that are designed to (1) facilitate taxpayer
compliance with the section 170(h) and Treasury Regulation
requirements, (2) clarify the rights and responsibilities of conservation
easement holders and landowners, (3) streamline Service review of
easement donation transactions, (4) reduce audits and litigation, and
(5) help ensure that tax-deductible easements will protect the conservation
and historic values of the properties they encumber in perpetuity, as
Congress intended. These reforms and guidance, if adopted, would reduce
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the burden on taxpayers and the Service and improve conservation
outcomes.

The Task Force's proposals for reform and guidance are designed to
result in meaningful but balanced oversight of the section 170(h)
deduction program. The Task Force also recommends that both Congress
and the Treasury recognize the need for appropriate resources for the
Service to fulfill its responsibilities with respect to conservation easements
both for donors and for the public. Charitable deductions claimed under
section 170(h) represent an important public investment. Both significant
public expectations and important government incentives for conservation
are at stake. 14

III. THE CHARITABLE CONTRIBUTION DEDUCTION AND
SECTION 170(H)

The Task Force began its work in 2015. Significant changes in tax law
and policy have taken place since that time. Among these changes was the
passage of the Tax Cuts and Jobs Act of 2017 (TCJA). The TCJA made
wide-ranging changes to the Code. Under the TCJA, the charitable
deduction was retained while the percentage limit on cash donations for
those who itemize deductions was raised slightly from 50% to 60% of
adjusted gross income (as specially defined). 15 More importantly, the
TCJA increased the standard deduction, repealed or limited many itemized
deductions, and reduced the marginal tax rates for individuals,
corporations, and certain pass-through business entities. 16

These changes have given rise to speculation as to the impact of the
TCJA on the charitable sector. Some studies have indicated that 95%
fewer taxpayers will itemize and therefore charitable giving will decline
by between $12 and $20 billion in 2018.17 At the very least, the tax benefits
to donors of charitable contributions will be reduced.

14 See, e.g., Adam Looney, Estimating the Rising Cost of a Surprising Tax Shelter:

The Syndicated Conservation Easement, BROOKINGS INSTITUTION (Dec. 20, 2017),
https ://www.brookings.edu/blog/up-front/2017/12/20/estimating-the-rising-cost-of-a-surp
rising-tax-shelter-the-syndicated-conservation-easement/'.

15 See TCJA § 11023.
16 See generally TCJA, Pub. L. No. 115-97.

17 These estimates are based on estimates from the Brookings Tax Policy Center and

are consistent with a study released by the Indiana University Lilly Family School of
Philanthropy. See, e.g., LILLY FAMILY SCH. OF PHILANTHROPY, IND. UNIV., TAx POLICY
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The TCJA also doubles the credit against the estate, gift, and
generation-skipping transfer tax in 2018 through 2025.1 Consequently,
the TCJA is also likely to weaken the tax incentive to include charitable
provisions, including conservation easements, in wills and trusts for the
period that this provision is in effect.

While the TCJA did not make any explicit changes to section 170(h)
or to the provisions that enhance the ability of conservation easement
donors to claim the section 170(h) deduction, it is certainly possible that
the TCJA will have an adverse impact on conservation easement
donations. It is likely that higher income taxpayers will continue to have
financial incentives to donate easements while taxpayers of more modest
means will have the tax benefits of their easement gifts reduced.

The Task Force recommends that the Administration and Congress
take steps to monitor the sources and extent of charitable contributions and
particularly conservation easement donations over the next several years.
If the TCJA depresses charitable giving, some amendments to enhance tax
incentives for charitable contributions may be appropriate. The Task Force
also specifically recommends that the Administration and Congress
maintain the existing enhanced deduction for conservation easement
donations, with appropriate reforms and guidance as recommended herein.

IV. SAFE HARBOR PROVISIONS FOR CONSERVATION EASEMENT
DEEDS

A. The Need for and Benefits of Safe Harbor Provisions9

The section 170(h) deduction has motivated thousands of taxpayers to
make charitable gifts of conservation easements that protect important
open space, wildlife habitat, recreational, and historic values on behalf of
the public. However, the tax incentive could be made more efficient and
effective, and compliance with section 170(h) and the associated Treasury
Regulations could be significantly facilitated with the adoption of drafting
guidance for key conservation easement deed provisions.

AND CHARITABLE GIVING RESULTS 20 (May 2017), https://scholarworks.iupui.edu/bit
stream/handle/1805/12599/tax-policy 170518.pdf.

18 See TCJA § 11061(a).
19 In other contexts, the Service refers to safe harbor provisions as "sample"

provisions. See infra Part IV.B for safe harbor or sample forms and provisions in other
contexts.

FALL 2018/WINTER 2019
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Some of the section 170(h) and Treasury Regulations requirements are
difficult to interpret, resulting in confusion, noncompliance, and
unnecessary expenditure of judicial and administrative resources. Since
2005, courts have issued over one hundred opinions in cases involving
Service challenges to deductions claimed under section 170(h), and many
of these cases involved interpretation of one or more of the section 170(h)
or Treasury Regulations requirements.20 There also are additional cases in
the litigation pipeline.

Lack of guidance has also led to wide disparities in the way
conservation easement instruments are drafted. Such drafting disparities,
in turn, lead to differences in the administration, interpretation, and
enforcement of easements on behalf of the public over the long term,
jeopardizing the security of the public's investment in these perpetual
gifts. Lack of standardized language in easement deeds also makes it
difficult to establish meaningful precedents in cases interpreting easement
provisions, thereby increasing litigation costs in interpretation and
enforcement disputes.

The Task Force recommends that the Treasury publish certain safe
harbor conservation easement provisions that meet the section 170(h) and
Treasury Regulations requirements and generally need not vary from
easement to easement. Use of the safe harbor provisions would, of course,
not be mandatory, but publication of the safe harbor provisions would help
to minimize legal uncertainties, improve compliance and enforcement,
reduce audits and litigation, promote uniformity, and foster better and
more lasting conservation outcomes.

The Task Force also recommends that, upon final publication of the
safe harbor provisions, all easement donors whose donations are still
subject to challenge by the Service, including those then involved in
litigation or audit, be given a specified period to work with easement
holders to bring their easements into conformity with the safe harbor
provisions without penalty, and that modifications made to bring the
easements into conformity with the safe harbor provisions apply
retroactively to the date of donation. Once the "amnesty period" has run,

20 See, e.g., PBBM-Rose Hill, Ltd. v. Commnr, 900 F.3d 193 (5th Cir. 2018);
Palmolive Bldg. Inv 'rs, Minnick v. Comm nr, 149 T.C. No. 18 (2017); Mitchell v. Comm 'r,

775 F.3d 1243 (10th Cir. 2015); Minnick v. Comm'r, 796 F.3d 1156 (9th Cir. 2015); Belk
v. Commnr, 774 F.3d 221 (4th Cir. 2014); Wachter v. Comm'r, 142 T.C. 140 (2014);
Scheidelman v. Comm nr, 682 F.3d 189 (2d Cir. 2012); Carpenter v. Comm 'r, T.C. Memo.
2013-172; Turner v. Comm'r, 126 T.C. 299 (2006).
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the ability to bring donations into conformity without penalty and with
retroactive effect should end. Providing such an amnesty period would
help with the litigation backlog.

The Task Force further recommends that the amnesty period be no
shorter than 180 days, ideally 365 days, and begin on the date of
publication of the final safe harbor provisions. This period is
recommended because it will take some time to inform taxpayers and
nonprofit and governmental holders of easements of the safe harbor
provisions and the amnesty period. It also will take some time for
taxpayers and holders to engage legal counsel to assist with making
changes to their easements.

B. Safe Harbor or Sample Forms and Provisions in Other Contexts

The Service and the Uniform Law Commission have developed
sample or safe harbor forms and provisions in other contexts. The
following examples are helpful in considering how best to develop and
present safe harbor provisions in the conservation easement context.

1. Revenue Procedures 2005-52 through 2005-59 (sample
declarations of trust that meet the requirements of section 664,
annotations to the sample trusts, and alternative provisions).21

21 See generally Rev. Proc. 2005-52 to -59, 2005-2 C.B. Section 3 of Revenue Procedure

2005-57, which states the Revenue Procedure's " [s] cope and [o]bjective," provides, in part:
The Service will recognize a trust as a qualified CRUT meeting all of the
requirements of § 664(d)(2) and, if applicable, § 664(d)(3), if the trust
operates in a manner consistent with the terms of the trust instrument, if
the trust is a valid trust under applicable local law, and if the trust
instrument: (i) is substantially similar to the sample in section 4 ... ; or
(ii) properly integrates one or more alternate provisions from section
6 ... into a document substantially similar to the sample in section
4 .... A trust that contains substantive provisions in addition to those
provided in section 4 ... (other than properly integrated alternate
provisions from section 6 ... or provisions necessary to establish a valid
trust under applicable local law that are not inconsistent with the
applicable federal tax requirements), or that omits any of the provisions
of section 4 ... (unless an alternate provision from section 6 ... is
properly integrated), will not necessarily be disqualified, but neither will
that trust be assured of qualification under the provisions of this revenue
procedure. The Service generally will not issue a letter ruling on whether
an inter vivos trust ... qualifies as a CRUT. The Service, however,
generally will issue letter rulings on the effect of substantive trust

FALL 2018/WINTER 2019
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2. Section 403(b) Pre-Approved Plans: Sample Plan Provisions and
Information Package and Revenue Procedure 2007-71 (sample
plan language for public school 403(b) plans).22

3. Uniform Real Property Transfer on Death Act, Section 16
(optional form of transfer on death deed).23

4. Uniform Power of Attorney Act, Section 301 (statutory form
power of attorney) .24

C. List of Safe Harbor Provisions

The following is a list of conservation easement provisions for which
safe harbor provisions could be provided, along with annotations. These
provisions generally need not vary from easement to easement. As in the
charitable remainder trust context, conservation easements that do not
contain the safe harbor provisions should not necessarily be disqualified,
but neither would they be assured of qualifying for the section 170(h)
deduction.

Not all provisions in conservation easement deeds could be
standardized. Project-specific provisions, such as those that address the
unique characteristics of the subject property and the particular permitted
and prohibited uses agreed to by the parties, will vary from easement to
easement. Project-specific provisions are both necessary and acceptable,
provided they do not weaken or negate the safe harbor provisions.

Draft language for each of the proposed safe harbor provisions listed
below is provided in Appendix B.

1. Introductory Clause
2. Nonexclusive Recitals
3. Now, Therefore Provision
4. Charitable Gift for Qualified Conservation Purpose(s)
5. Eligible Donee
6. Baseline Documentation
7. Mining Restrictions
8. Inspection and Enforcement

provisions, other than those contained in sections 4 and 6 .... on the
qualification of a trust as a CRUT.

22 See 403(b) Pre-Approved Plans, I.R.S., https://www.irs.gov/retirement-plans/403b

-pre-approved-plans (last updated Aug. 10, 2018).
23 See UNIF. REAL PROP. TRANSFER ON DEATH ACT § 16, 8B U.L.A. 308 (2009).

24 See UNIF. POWER OF ATTORNEY ACT § 301, 8B U.L.A. 250 (2006).
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9. Overarching Prohibition
10. Prohibition on Inconsistent Uses
11. Approvals and Notification of Exercise of Other Reserved Rights

a. Approvals
b. Notification of Exercise of Other Reserved Rights

12. Restrictions on Transfer, Extinguishment, De Minimis Release,
Limited Power of Amendment, and Limited Power of
Discretionary Consent
a. Restrictions on Transfer
b. Extinguishment
c. De Minimis Release for a Bona Fide Boundary Line

Adjustment or Settlement In Lieu of Condemnation
d. Limited Power of Amendment
e. Limited Power of Discretionary Consent

13. Interaction With State Law
14. Section 203 1(c) Federal Estate Tax Exclusion
15. No Merger
16. Public Access
17. Good Title, Owner Warranty Provision
18. Holder's Obligation to Maintain Enforceability
19. Successors in Interest
20. Holder's Acceptance of Gift
* * * Mortgage Subordination Agreement

V. RECOMMENDED ADDITIONS TO AND CLARIFICATIONS OF
CONSERVATION EASEMENT LAW

Through the Task Force's work on additions to and clarifications of
conservation easement law, several important themes emerged. First
among these is the need to enhance easement prospects for perpetuity by
affirming the legality of well-governed amendments. We call for
providing rules and standards that will allow easement holders and land
owners limited flexibility for addressing certain issues with appropriate
amendments adopted with appropriate processes. In addition, we
recommend enhanced disclosure of standards for conservation easement
acquisition and increased transparency in conservation easement
administration.

A. Amendments and Discretionary Consents

Section 170(h) requires that a tax-deductible conservation easement
be "a restriction (granted in perpetuity) on the use which may be made of

FALL 2018/WINTER 2019
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the real property, "25 and that the conservation purpose of the contribution
be "protected in perpetuity.26 The Treasury Regulations elaborate on
these statutory requirements and require, among other things, that a tax-
deductible conservation easement be extinguishable only in a judicial
proceeding, upon a finding that continued use of the property for
conservation purposes has become impossible or impractical, and with a
payment of at least a minimum share of proceeds to the holder to be used
in a manner consistent with the conservation purposes of the original
contribution.27 For a summary of the various "perpetuity" requirements in
section 170(h) and the Treasury Regulations, see Appendix A.

A modification of a tax-deductible perpetual conservation easement,
whether in the form of an amendment, a discretionary consent, or
otherwise, must be considered in light of the perpetuity requirements of
section 170(h) and the Treasury Regulations.

1. Government Concerns and Proposals

a. Senate Finance Committee Concerns

In 2005, in response to reports of abuse, the Senate Finance
Committee held a hearing on the tax code and land conservation, including
the federal tax incentives available with respect to conservation easement
donations.28 In connection with that hearing, the Committee issued a
report that, among other things, expressed significant concerns regarding
conservation easement amendments .29

The report explains that "[m]odifications to an easement held by a
conservation organization may diminish or negate the intended
conservation benefits, and violate the present law requirements that a
conservation restriction remain in perpetuity."30 The report notes that
modifications made to correct ministerial or administrative errors are

25 I.R.C. § 170(h)(2)(C) (emphasis added).
26 I.R.C. § 170(h)(5)(A).

27 See Treas. Reg. § 1.170A-14(g)(6).

28 See generally The Tax Code and Land Conservation: Report on Investigations and

Proposals for Reform: Hearing Before the S. Comm. on Fin., 109th Cong. (2005).
29 See STAFF OF S. COMM. ON FIN., 109TH CONG., REP. OF STAFF INVESTIGATION OF THE

NATURE CONSERVANCY, Part Two 4-5 (Comm. Print 2005) [hereinafter Report of Staff
Investigation].

30 Id. at Exec. Summary 9.
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permitted under federal tax law.31 But the report expresses concern with
regard to "trade off' amendments, which can both negatively impact and
arguably further the conservation purpose of an easement.3 2 The report
provides, as an example, an amendment that would permit the owner of
the encumbered land to construct a larger home in exchange for
restrictions further limiting the use of the land for agricultural purposes.33

The report explains that trade-off amendments may be difficult to measure
from a conservation perspective, the weighing of increases and decreases
in conservation benefits is difficult to perform by the holder and to assess
by the Service, and the private benefit aspects involve subject inquiries
with no bright lines to make determinations.3

4

b. Joint Committee on Taxation Proposal to Impose
Penalties on Holders

The Joint Committee on Taxation (JCT) also addressed the issue of
improper modification of conservation easements. It published a
Description of Revenue Provisions Contained in the President's Fiscal
Year 2006 Budget Proposal, one of which was to impose "significant"
penalties on a charity that inappropriately "remov[es]" conservation
restrictions in whole or in part,35 or transfers a conservation easement
without ensuring that the conservation purposes will be protected in
perpetuity.36 The amount of the penalty was to be determined based on the
value of the conservation easement shown on the appraisal summary that
the donor provided to the charity. Under the proposal, the Secretary of the
Treasury was to be authorized to waive the penalty in certain cases, and to
require such additional reporting as necessary or appropriate to ensure that
the conservation purposes of tax-deductible easements are protected in

31 See id. at Exec. Summary 9 n.20.

32 See id at Part Two 5.

33 See id
34 See id.
35 STAFF OF J. COMM. ON TAXATION, 109TH CONG., DESCRIPTION OF REVENUE

PROVISIONS CONTAINED IN THE PRESIDENT' S FISCAL YEAR 2006 BUDGET PROPOSAL 119 (J.

Comm. Print 2005). The concept of "removal of conservation restriction[s]" is ambiguous.
This Report clearly distinguishes between an "extinguishment," which involves the release
or removal of some or all of the originally-protected land from a conservation easement,
and an "amendment," which involves a change in a conservation easement's terms as
applied to the originally-protected land but does not involve the release or removal of any
land from the easement.

36 See id. at 239-41.

FALL 2018/WINTER 2019
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perpetuity. In its analysis of this proposal, the JCT made a number of
observations.

It seems clear that the proposal calls for penalties in cases where
conservation restrictions were significantly modified (even if not
"removed"). 3 On the other hand, the JCT noted that certain non-
significant modifications, such as for mistake or clarity, or de minimis
modifications, should arguably not be penalized.38

c. Service Concerns

In October 2016, at the Land Trust Alliance national conference, Karin
Gross, Special Counsel in the Internal Revenue Service Office of Chief
Counsel in Washington, D.C., noted that guidance under section 170(h)
was listed in the Treasury's 2016-2017 Priority Guidance Plan,39 and she
announced that the Treasury was working on a proposed rulemaking
project regarding conservation easement amendments. She invited
attendees to submit suggestions to the Service regarding the project,
including providing examples of amendments that are, and are not,
consistent with section 170(h)'s "granted in perpetuity," "protected in
perpetuity," and "enforceable in perpetuity" requirements.

Ms. Gross stated that not all amendments are bad; rather, she said the
question is what amendments are appropriate and under what circum-
stances. In her oral remarks, she noted the following:

(i) Section 170(h) requires conservation easements
to be granted in perpetuity and enforceable in
perpetuity; if the rules governing amendments
are too lenient, it could negate the perpetual
protection of the property.

(ii) Amendment authority cannot be so broad that
holders and landowners could avoid the judicial
extinguishment requirements.

(iii) Landowners must not be permitted to buy their
way out of restrictions.

37 See id at 240.
38 See id.
3 9 

See OFFICE OF TAX POLICY AND INTERNAL REVENUE SERVICE, U.S. DEP'T OF THE

TREASURY, 2016-2017 PRIORITY GUIDANCE PLAN 14 (2016).
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(iv) The rules must be structured to minimize
abuses.

(v) If amendment decision-making is by the
landowner and holder alone, there arguably
would be no checks and balances. See Carpenter
v. Commissioner, T.C. Memo 2012-1 (the
,'restrictions [in a conservation easement] are
supposed to be perpetual in the first place, and
the decision to terminate them should not be
[made] solely by interested parties"').

(vi) Without some third-party role in amendment
decision-making, landowners, who stand to
benefit personally and financially from
amendments, could potentially place undue
pressure on holders to agree to inappropriate
amendments.

(vii) There must be mechanisms in place to ensure,
for example, that an amendment does not
involve private benefit or private inurement, an
amendment does not have a negative impact on
the conservation values of the property the
easement is intended to protect, an amendment
does not permit "inconsistent uses," the
baseline documentation report is updated as
appropriate, mortgage subordinations are
obtained or updated as appropriate, appraisals
are obtained as appropriate, and amendments
are properly recorded.

(viii) There must be a mechanism to prevent holders
from agreeing to discretionary approvals or
consents in lieu of amendments, whereby
holders approve new uses on protected lands
that may be prohibited or contrary to the
purposes of the easement without formally
amending the easements in order to avoid the
limitations on and reporting requirements with
respect to amendments.

FALL 2018/WINTER 2019
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2. The Need for Clear Rules

Some amendments are inevitable in the perpetual conservation
easement context. "Forever" is very long time, human drafters are fallible,
and it has long been recognized that it is impossible at the time of
conveyance to specify every conceivable variation of use, activity, or
practice that in the future might have a positive or adverse impact on the
conservation values protected by an easement. It is also impossible to
anticipate all of the forces and changes that may affect the continued
viability of the protection objectives of a conservation easement. There
must, therefore, be a process for amendment that will permit perpetual
conservation easements to adapt to changing conditions over time in a
manner consistent with their conservation objectives, and at the same time
prohibit changes that would result in the degradation or destruction of the
subject property's conservation values.

The solid ground upon which a conservation easement is constructed
is the easement's stated conservation purpose. Changes to an easement
should be allowed over time to permit unanticipated uses only if the new
uses are consistent with or further the easement's conservation purpose
and the continued protection of the conservation values of the subject
property. Viewing future changes to an easement through the lens of its
conservation purpose and the conservation values it is intended to protect
in perpetuity will ensure that conservation easements are fundamentally
stable, yet adaptable instruments.

Even the most presciently drafted conservation easement may need to
be amended at some point, whether to correct scriveners' errors, add land,
add restrictions, eliminate reserved rights, improve enforceability, or
address unanticipated environmental challenges or land uses. An
amendment can make it possible to protect the conservation values of the
subject property for the benefit of the public over the long term, and at the
same time permit unanticipated land management practices or uses that
are consistent with and further the conservation purpose of the easement.

Amendments may also be required by results of easement-related
litigation, including often mandatory pre-trial alternative dispute
resolution procedures. Regulatory changes can also impact conservation
practices and the rules under which state and federal agencies administer
easements.

A carefully limited willingness to consider amendments to
conservation easements does not represent backsliding from the goal of
perpetual protection of the subject property's conservation values. Rather,
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it represents an affirmance of that goal, and a recognition that some
adaptation may be necessary or desirable to achieve it.

The holder of a conservation easement possesses a partial interest in
real estate, and that creates unique challenges. Holders must enforce
easements on behalf of the public, yet they are highly motivated to
maintain good relations with new owners of the encumbered lands, some
of whom may lack the conservation ethic of the easement donors and
would profit from modification or release of easement restrictions. A
strong and generally appropriate desire by holders to maintain good
relations with landowners and avoid unpleasant, expensive disputes can
cause holders not to enforce easements, to agree to improperly modify or
release easement restrictions, and to otherwise act in ways contrary to the
public interest.40

40 For example, at the request of a new landowner-a prominent Washington, D.C.

developer-the National Trust for Historic Preservation agreed to amend a tax-subsidized
easement that prohibited development of a historic tobacco plantation on Maryland's
Eastern Shore to allow a seven-lot upscale residential subdivision on the property. See
Letter from Richard Moe, President, Nat'l Tr. for Historic Pres. in the U.S., to Mr. and
Mrs. Herbert S. Miller (Feb. 7, 1994) (on file with Nancy A. McLaughlin, Univ. of Utah
College of Law). After the Maryland Attorney General filed suit to defend the easement,
the matter was settled with the easement remaining intact. For a detailed discussion of the
controversy, see Nancy A. McLaughlin, Amending Perpetual Conservation Easements: A
Case Study of the Myrtle Grove Controversy, 40 U. RICH. L. REV. 1031 (2006). Bjork v.
Draper, 886 N.E.2d 563 (Ill. App. Ct. 2008), similarly involved a land trust's agreement
to improperly amend a tax-subsidized easement at the request of a new owner of the
encumbered land.

The stated purpose of the easement was to retain the lawn and
landscaped grounds of a historic home "forever predominantly in its
scenic and open space condition." [At the new owner's request,] the land
trust [] agreed to "amend" the easement to (i) remove part of the
protected grounds from the easement in exchange for protecting other
land so that the new owner could construct a prohibited driveway (a
partial extinguishment) .... and (ii) approve plantings that materially
interfered with the easement's scenic purpose. While the court held that
the easement could be amended, and cited an amendment to add land as
acceptable, the court invalidated the amendments [at issue] because they
were contrary to the terms and conservation purpose of the easement.

UNIFORM CONSERVATION EASEMENT ACT BACKGROUND REPORT, supra note 3, at 42; see
also Jeff Pidot, Conservation Easement Reform: As Maine Goes Should the Nation
Follow?, 74 DUKE J. LAW & CONTEMP. PROBS. 1, 13 (2011) (noting that a recent national
survey indicated that land trusts are frequently deterred from enforcing easements by the
cost, capacity limitations, and the desire to maintain positive landowner relations).
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Lack of clear rules regarding amendments jeopardizes the public
investment in conservation easements because easement restrictions may
be eroded over time as new owners of the burdened properties press for
modifications to or release of easement restrictions. Without clear rules,
the prospect of significant financial gain also invites abuse. Oversight by
federal and state regulators alone is unlikely to be a sufficient deterrent.4'

While some data on conservation easement amendments is available
through a review of nonprofit Form 990 filings and other sources, this data
does not provide a reliable or complete picture due to a number of factors,
including (1) uncertainty regarding the modifications that must be
reported on the Form 990, (2) failure by some nonprofits to report
modifications on the Form 990, and failure by some to provide
descriptions or provision of descriptions that are ambiguous or unclear,
(3) the fact that not all land trusts or other charities holding tax-deductible
easements are required to file Form 990, and (4) the fact that federal, state,
and local government entities, which hold many tax-deductible easements,
do not file Form 990. Moreover, regardless of the current state of
amendment activity, the pace of amendments being considered by holders
is likely to only increase over time. Conservation easement portfolios are
aging, ownership of protected properties will repeatedly change hands,
development pressures are likely to increase, climate change will create
new impacts, and holders' boards and staff will turn over. Amendments to
conservation easements will thus continue to be an issue, and a more
frequent and extensive one in the future.

Holders of conservation easements generally understand the
permanent protection task they have assumed. Many holders would
welcome clear rules regarding amendments and would appreciate
assurance that their good faith administration of easements is consistent
with the law. Clear rules would enable holders to adapt easements to
changing conditions over time consistent with their conservation purposes
and, at the same time, more easily say "no" to new owners seeking to
unlock development potential in easement-encumbered lands. As it stands
now (without guidance from the Service), some holders are finding

41 See CINDY M. LOTT ET AL., URBAN INST., STATE REGULATION AND ENFORCEMENT

IN THE CHARITABLE SECTOR 33 (2016) (indicating that resources devoted to state-level
charity oversight are minuscule compared with oversight attorneys general are expected to
provide); Chuck Marr & Cecile Murray, IRS Funding Cuts Compromise Taxpayer Service
and Weaken Enforcement (updated Apr. 4, 2016), https ://www.cbpp.org/sites/default/files/
atoms/files/6-25-14tax.pdf (discussing how funding cuts have severely weakened the IRS's
ability to enforce the nation's tax laws).
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themselves having to devote considerable time and resources responding
to amendment requests rather than engaging in land conservation. Clear
rules would also give the public confidence that conservation easements
deserve the significant legal advantages they have been afforded.

Given the inevitability of amendments and the desirability of clear
rules, the Task Force recommends that the Treasury develop rules that will
facilitate appropriate amendments, discourage improper amendments, and
address the use of discretionary consents, as they are similarly subject to
misuse and abuse.

3. Section 1 70(h) Amendment Principles and Procedures

Any amendment should be required to comply with the following
principles and procedures (Section 170(h) Amendment Principles and
Procedures) if federal tax benefits were claimed with regard to the
donation of the easement or in the context of a bargain-sale. The Section
170(h) Amendment Principles and Procedures are intended to ensure that
a conservation easement will qualify as "a restriction (granted in
perpetuity) on the use which may be made of the real property, ,42 and the
conservation purpose of the contribution will be "protected in
perpetuity.43 The Section 170(h) Amendment Principles and Procedures
also address the concerns that Congress and the Service have expressed
about amendments44 and are based in part on amendment principles
formulated by the land trust community.45

Section 1 70(h) Amendment Principles

(1) No amendment is permitted to the provisions of an easement
that are based on the safe harbor provisions published by
Treasury, including the Treasury's safe harbor Limited Power
of Amendment provision, unless the change further promotes
the perpetual protection of the conservation values of the
originally-protected property and the conservation purpose(s) of
the easement.

42 I.R.C. § 170(h)(2)(C) (emphasis added).

43 I.R.C. § 170(h)(5)(A). The perpetuity requirements of section 170(h) and the
Treasury Regulations are summarized in Appendix A.

44 See supra Part V.A. 1.
45 See LAND TRUST ALL., AMENDING CONSERVATION EASEMENTS: EVOLVING PRACTICES

AND LEGAL PRINCIPLES 17 (2d ed. 2007).
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(2) No amendment is permitted that would involve the release or
other removal of any of the originally-protected property from
the easement, whether or not in exchange for some form of
compensation, such as protection of other land or cash. Such a
removal, however labeled or configured, constitutes an
extinguishment and must comply with the rules governing
extinguishment in Treasury Regulation section 1. 170A- 14(g)(6)
(judicial extinguishment) [or the De Minimis Release provision
in Appendix B -Recommended Safe Harbor Provisions].

(3) No amendment is permitted unless it (a) would be consistent
with or enhance the perpetual protection of the conservation
values of the originally-protected property and the conservation
purpose(s) of the easement and (b) would be consistent with the
documented intent of the easement donor and any direct funding
source, as well as the fiduciary obligation of the holder to protect
the conservation values of the oiginally-protected property and
the conservation purpose(s) of the easement for the benefit of
the public in perpetuity.

(4) No amendment is permitted that would violate any applicable
laws or affect the qualification of the easement or the status of
the holder at the time of the donation or thereafter under any
applicable laws, including section 170(h) and the corresponding
Treasury Regulations. Thus, for example, an amendment must
not jeopardize the holder's "eligible donee" or tax-exempt
status, 46 or the status of the easement as a "qualified

conservation contribution.,47

(5) No amendment is permitted that would limit or otherwise alter
the perpetual duration of the easement.

(6) No amendment is permitted that would result in private
inurement or confer impermissible private benefit.

(7) An amendment must serve the public interest and, in the case of
a charitable conservation organization serving as holder, be
consistent with the organization's conservation mission.

46 See Treas. Reg. § 1. 170A-14(c).

47 See I.R.C. § 170(h)(1); Treas. Reg. § 1.170A-14(a).
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(8) The easement must provide that any amendment that does not
comply with all provisions of the safe harbor "Limited Power of
Amendment" paragraph (see Appendix B) and the Section
170(h) Amendment Principles and Procedures shall be invalid.4

(9) If an independent external review process is mandated for
certain amendments, then advance review and approval of such
amendments must be obtained before their execution.

Section 170(h) Amendment Procedures

(1) If the facts and circumstances or other evidence indicate that the
amendment would or may result in private inurement or confer
impermissible private benefit, a "qualified appraisal" as defined
in the Code and Treasury Regulations must be obtained before
the execution of an amendment to assess whether the amend-
ment would result in private inurement or confer impermissible
private benefit.49 Alternatively, if it is clear from the facts and
circumstances or other evidence that the amendment would not
result in private inurement or confer impermissible private
benefit, no appraisal is required.

(2) The easement's baseline documentation must be supplemented
before or as of the date of execution of an amendment, as
appropriate, to reflect the amendment.

(3) If the landowner seeks to obtain a deduction with regard to the
amendment, any lender holding an outstanding mortgage on the
property must subordinate its rights to the rights of the holder of
the conservation easement as amended (in the manner set forth

48 This provision is intended to ensure that, even though state law might provide, for
example, that a conservation easement can be released, in whole or in part, after the holding
of a public hearing and approval of a public official, the provisions included in the
easement, including those addressing transfer, amendment, extinguishment, and post-
extinguishment proceeds, must be complied with in addition to those state law provisions.
Similarly, if state law provides that a conservation easement can be modified, released, or
terminated by the holder, the provisions included in the easement, including those
addressing transfer, amendment, extinguishment, and post-extinguishment proceeds, must
nonetheless be complied with. In other words, the terms of the easement must be complied
with even if they are more restrictive than state law, and the easement does not excuse the
owner and holder from also complying with any additional requirements that may be
imposed by state law. The perpetuity requirements of section 170(h) and the Treasury
Regulations are summarized in Appendix A.

49 I.R.C. § 170(f)(11)(E)(i).
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in the safe harbor mortgage subordination agreement). If the
landowner will not seek to obtain a deduction with regard to the
amendment but the facts and circumstances or other evidence
indicate that failure of a lender to subordinate an outstanding
mortgage to the amendment will jeopardize the rights of the
holder with regard to the easement as amended, the lender must
subordinate its rights to the rights of the holder of the
conservation easement as amended (in the manner set forth in
the safe harbor mortgage subordination agreement). If the
landowner will not seek to obtain a deduction with regard to the
amendment and the facts and circumstances or other evidence
indicate that failure of a lender to subordinate an outstanding
mortgage to the amendment may jeopardize the rights of the
holder with regard to the easement as amended, the lender
should subordinate its rights to the rights of the holder of the
conservation easement as amended (in the manner set forth in
the safe harbor mortgage subordination agreement).

(4) The amendment must be in writing and promptly recorded in the
land records in the county or counties where the easement is
recorded.

(5) A title search and report should be obtained.

(6) The holder must maintain documentation of compliance with
the Section 170(h) Amendment Principles and Procedures.

4. Section 170(h) Discretionary Consent Principles and Procedures

There may be limited circumstances in which the holder of a
conservation easement wishes to grant the current owner of the subject
property the right to temporarily engage in an activity or use that is not
expressly permitted or is restricted or prohibited by the easement, but
clearly would not negatively impact the protection of the subject
property's conservation values or the conservation purpose(s) of the
easement. For example, assume a conservation easement encumbers a
sizable tract of largely forested land, there is one single-family residence
on the land, and a number of trails run through the forest. At the time of
the donation of the easement, the owner was in his forties, healthy, and
consistently hiked the trails on foot, in part to inspect the property for
trespassers or other problems. The easement expressly prohibits the use of
all-terrain or other motorized vehicles on the trails. Time passed, and the
owner aged and became unable to hike the trails on foot due to a heart


