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Article 4
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NOTES AND COMMENTS

be executed. Using the declaratory judgment procedure in
many of these cases would obviate this objection One difficulty in using this procedure is that no case and controversy
exists, but this seems not well-founded- There are two requirements for a case and controversy: adverse parties
asserting conflicting claims ;45 and finality short of execution. 46 Both requirements are satisfied in most of these situations. A more serious objection, however, is the necessity
of exhausting the statutory remedy providing for an appeal
from an order of an administration agency.47 This objection
seems insurmountable. It would be possible to obviate this
by enabling legislation authorizing the use of the declaratory
judgment procedure prior to exhausting the statutory remedy
when proof that the statutory remedy would be unavailing
because of anticipated mootness is presented to a court.
The most feasible and immediately available solution
is for the courts to recognize more fully their power in those
cases where a question of public importance is raised 48 or
where a decision on the merits is needed to establish a guide
for the future operation of administrative agencies. 9 As
already stated, this provides a great degree of flexibility in
the determination that a case is moot. By more frequent
recognition of these problems and a broader application of
these powers, the courts could insure that controversies involving administrative agencies be given proper judicial
review and could render decisions on the merits even in
moot cases where issues of public importance justify the
establishment of standards for future administrative conduct.
BILLS AND NOTES
IN GOOD FAITH AND WITHOUT NOTICE

Plaintiff, an investment broker, purchased a bearer bond
from a fly-by-night brokdr at slightly less than market price.
The bond had been stolen from the original purchaser to whom
a duplicate was issued. The duplicate was paid. Defendant
45. Nashville, C. & St. L. R.R. v. Wallace, 288 U.S. 249 (1933).
46. Id. at 263; Fidelity National Bank v. Swope, 274 U.S. 123 (1927).
47. Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938); Central High School Athletic Assoc. v. Grand Rapids, 274 Mich. 147,
264 N.W. 322 (1936).
48. See cases cited in n. 39, supra.
49. See cases cited in n. 40, supra.
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faith"14 and absence of "notice"' 15 to convey a single concept

of bona fides. Although this merging of two subsections of
the N.I.L. has not led to erroneous decisions, it is believed
that analysis of cases is facilitated by considering the component parts of the concept. "Notice"'16 is merely a more
detailed statement of one part of the larger abstract idea of
good faith." It concerns the knowledge of facts'8 which existed prior to the immediate transaction between the holder
and his transferor. Attention is directed to the fact that
notice of a defect in title, as this terminology is used in sec.
52-4 N.I.L., is limited to defects in the title of the person
who negotiated the paper to the holder. Indeed, knowledge
of a defect in a previous holder's title will not prevent a person from being a holder in due course unless there is an absence of good faith. Thus, when there is an infirmity in the
instrument, or when the holder's transferor possessed a defective title, notice is the paramount consideration; all other
situations raise the question of compliance with requirements
of good faith.

CONSTITUTIONAL LAW
CIVIL SERVANTS AND THE RIGHT TO ENGAGE IN POLITICAL
ACTIVITY

Employees in the classified civil service of the United
States have for many years been prohibited from engaging
14.
15.
16.

17.
18.

19.

Ind. Stat. Ann. (Burns, 1933) §19-402 (3).
Ind. Stat. Ann. (Burns, 1933) §19-402 (4).
Ind. Stat. Ann. (Burns, 1933) §19-406. There may be actual or
constructive notice; the latter is a legal inference from established
facts. When an alleged defect appears on the face of the instrument and is a mere matter of inspection, the question becomes one
of law for the court. Norton, "Bills and Notes" (4th ed. 1914)
438. Bigelow seems to adopt the doctrine of actual (or subjective
test) bad faith but later qualifies this when notice is proved or
presumed from disclosures on the instrument. In such cases the
statute has not abolished the rule that notice maybe established
by circumstantial evidence. Bigelow, "Bills, Notes and Checks"
(3rd ed. 1928) §473-476.
See notes 12 and 13 supra.
1. The title of the holder's transferor was defective; 2, an
infirmity existed in the instrument; or 3. facts so strongly indicated the existence of 1 or 2 that taking the instrument would
amount to bad faith. Ind. Stat. Ann. (Burns, 1933) §19-406.
"That at the time it was negotiated to him he had no notice of
any infirmity in the instrument or defect in the title of the person
negotiating it." Ind. Stat. Ann. (Burns, 1933) §19-402 (4).

