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AMENDMENT TO BY-LAWS

A motion to amend Article VIII, Section 1, of the By-Laws of the
Association, was adopted and this section of the By-Laws as amended
is as follows:

“The membership committee shall consist of the vice-president, who shall be
ex-officio chairman thereof, one district chairman for each congressional district,
a district committee consisting of one member for each county in the district, and
in addition thereto, one member residing in each city of more than 20,000 popu-
lation, and not a county seat. The district chairman shall be selected by the vice-
president, and all other members by the respective district chairmen, subject to
the approval of the vice-president.”

PROCEEDINGS OF THE ANNUAL MEETING
W elcome and Response

The forty-first annual meeting of the Indiana State Bar Association
was held at the Golfmore Hotel, Grand Beach, near Michigan City,
Indiana, July 9 and 10, 1937.

The first session was called to order at ten-fifteen o’clock a. M., July
9—President Albert H. Cole presiding.

Mr. Neville Williams, President of the Michigan City Bar Asso-
ciation, extended a cordial welcome to the members of the Association.
The fact that the meeting was held in the State of Michigan did not
seem to cause any embarrassment on jurisdictional grounds and the
matter was disposed of with facility and to the satisfaction of all
parties “without the permission of Governor Murphy of the State of
Michigan.”

Hon. John M. Paris of New Albany, Judge of the Floyd Circuit
Court, responded on behalf of the visiting lawyers. After accepting on
behalf of those present the hospitalities tendered by Mr. Williams,
Judge Paris proceeded to give us some suggestions for our serious con-
sideration.

Judge Paris said in part:

Our profession is not only ancient but honorable. I am proud of it, and never
apologize for it. I am proud to be a member of this bar. It behooves us, on these
occasions, to strive to recover the leadership that the bar has to considerable
extent lost. We played an important part in the formation of this Union and of
the states, in the drafting of the Constitutions and the codes of laws to govern us.

We were active, we were in the forefront, we had the confidence of the
people. As time has gone on, for some unknown reason, opinion has changed,
and today we find ourselves in transition. If the individual is to surrender to
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the mass, in spite of the fact that in America our state rests solidly upon the
foundation of individualism; if local self-government is to surrender to a fed-
eral state, to centralized power in the capitals; then the lawyers should be in the
forefront in leadership, in the formation of laws, and in the changes in the
Constitution, that will safeguard, not only the rights of American citizenship,
but the rights and privileges of the members of our profession.

Now, I have been asked a number of times this morning whether my address
would be long or brief, and I have assured them that it would be brief, and let
me drop this thought in closing, and I say it in all the sincerity of my soul: we
of the bar will continue to lead and hold the confidence of the American public
if we deserve to lead and hold that confidence. There is abroad in this state and
in this nation a group of men and women whom we may roughly term pro-
fessional reformers, agitators, and they go from one subject to another. Many
of them are feature writers in the great powerful magazines.

We have been reading intermittently of state medicine. Everything in this
country which becomes eventually an accomplished fact is for a while agitated
in the press and in the magazines, on the public forum and platform. It would
be relatively very much easier to effectuate a state law, a law settling the rights
and reconciling the differences between citizens by boards and commission$
rather than by lawyers in the courts, than to effectuate state medicine. And the
difference is when one of our loved ones is at the point of death, if we would
not be content with the services of a physician furnished by the state, and there
were in our community an outstanding physician, we would have him regardless
of the cost to us, if possible. But when it comes to adjusting property rights and
civil rights, economic rights and privileges, as a general rule, there is no emer-
gency such as we would find in the case of the injured loved one, and from
state medicine will be as easy step to state law.

So let us hope and pray that out of this convention assembled here on Lake
Michigan that someone may light the torch that will lead us back to the leader-
ship of American thought, and restore again to our profession the confidence and
esteem in which it was held in the early history of our country.

Report of Treasurer

Mr. Thomas C. Batchelor, as Treasurer of the Association, made the
following report as of June 30, 1937:

‘The Treasurer was charged on June 30, 1936, with the sum of.......... $ 2,047.09
During the year I have received the following amounts:

Dues $6,759.00
Advertising, Law Journal 1,314.25
Sale of Law Journal 148.44
Miscellaneous 18.00

$8,239.69

$10,286.78

As Treasurer, I have expended the following amounts:

Law Journal Expense $3,587.78
Secretary-Treasurer 1,754.43
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Stationery and Postage 1,012.41
Expense of Meetings 587.09
Committee Expense 83.32
Miscellaneous 96.86

$ 7,121.89
Leaving a balance on hand with which your Treasurer is charged.... $ 3,164.89

The report and books of the Treasurer were examined by the Audit-
ing Committee, Thomas E. Davidson of Greensburg, William H.
Dobbins of Columbus and Dan M. Link of Auburn, and found to be
correct. The report was approved.

Report of the Membership Committee

Mr, Louden L. Bomberger, Vice-President and Chairman of the
Membership Committee, presented the following report:

The figures in this report, in so far as they are comparative, are to be taken
with some reservation for this reason: heretofore the reports have run from
June 30 to June 30. This year they have been carried to July 8, being the day
before the convening of the Annual Meeting. Hereafter it will run in that sort
of an annual setup. So we have had a little better than a year to work against
other years of exactly twelve months,

At the close of the Association year on June 30, 1936, the membership was
as follows:

Senior members 1,105
Junior members 306
Total 1,411
Changes during the year are as follows:
Senior members added upon application 107
Transfers from junior classification 51
Total 158
Deletions:
Deaths 16
Resigned 12
Dropped 4
Total deletions 32
Senior members as of July 8, 1937 1,231
Junior members added upon application 53
Transferred from student classification 40

Total 93
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Deletions:
Resigned 3
Dropped
Transferred to Senior Division 51
‘Total deletions 60
Junior members as of June 30, 1937 339
Total Senior and Junior Members July 8, 1937....cceeerrmenreseserens weeee 1,570

This part of the report is made on the responsibility of the Chairman.

Each member of the Committee cooperated in a highly satisfactory manner:

1—By appointing subcommitteemen in each county of their respective dis-
tricts, and

2—By compiling (in some instances at considerable personal sacrifice of
time) a list of non-members of the Association, who, by reason of their standing
at the bar, were considered desirable as additions to the membership of the
Association. When this list was completed and filed with the Secretary, the
President of the Association addressed a letter of invitation to membership to
each of these individuals. The result of this campaign has been an increase in
membership of at least 40 senior and 13 junior members.

The Board of Managers at the Mid-Winter Meeting authorized the Chair-
man of the Membership Committee to give special recognition to the member
of the Committee who produced the best results during the year. This recogni-
tion goes without question to Honorable Roscoe C. O’Byrne of the Ninth Dis-
trict. Judge O’Byrne put on a campaign at his own expense, by which he
solicited the non-members and enlisted in his support all of the members of the
Association in his district who would cooperate with him. So far, the result of
this campaign shows an increase in membership in the Ninth District of 30
members, which is an increase for the district of 36 per cent.

The Chairman of the Committee recommends that the plan adopted and
pursued by Judge O’Byrne be put into operation in every congressional district
during the coming year.

The report was adopted.

President’s Annual Address

At this point in the proceedings, Vice-President Bomberger took the
chair and President Cole delivered the President’s annual address.
(This address is printed in full in the first section of this issue.)

Report of Committee on Jurisprudence and Law Reform

In the absence of Mr. Allison E. Stuart of Lafayette, Chairman of
the Committee, the report was read by Mr. Eli Seebirt of South Bend,
and is as follows:
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One of the most notable contributions of the work of the Committee on
Jurisprudence and Law Reform in previous years has been the uniformity and
continuity of its efforts. Personnel has changed from time to time but each
succeeding committee has given due regard to the work of its predecessor and
the desirability of continuing consideration of unfinished matters. With this
fact in mind your Committee endeavored to map its program for the present
year.

An important phase of the work of this Committee in previous years has
been its consideration of various uniform laws. Your present Committee felt
that it should continue activities along this line and with that in mind the Com-
mittee was divided into three subcommittees to consider uniform laws on the
following subjects:

1. Partnership.
2. Marriage.
3. Motor Vehicles.

At this time your Committee is prepared to recommend for consideration of
the Association but one of these laws, that being the Uniform Law of Partner-
ship.

The Uniform Partnership Act has been adopted in some twenty states, in-
cluding several states having a large volume of commercial and industrial activi-
ties. It is rather a difficult thing without unduly extending this report to present
in detail the provisions of the act. For that reason perhaps your Committee may
be permitted to state the matter in terms of conclusions.

This act is largely declaratory of the common law. Some of its general effects
may perhaps be indicated as follows:

1. As to limited or special statutory partnerships, if there be a conflict be-
tween the uniform act and such special statutes, the latter controls.

2. The act recognizes the liability of incoming partners for existing partner-
ship debts but limits the recovery (as to them) to partnership property.

3. Under the uniform act partners are permitted substantially the same
opportunity, by agreement, to change or modify their rights and liabilities as
between themselves as at common law.

4. The act gives recognition to the partnership property as a special form
of estate styled “tenancy in partnership.”

5. In the event of a recovery of a judgment against a partner, on his indi-
vidual liability, the court entering the judgment may charge the interest of the
judgment debtor in the partnership with payment of the unsatisfied amount of
the judgment debt.

6. Dissolution is rather fully covered and for purposes of application of the
act, rights of the parties are determined in part with respect to whether the
dissolution is wrongful or in accordance with the partnership agreement.

7. In the case of a lawful dissolution by retirement or death of a partner,
if the business is continued without a settlements of accounts, the retiring partner
or his estate may have the value of his interest at the date of dissolution as-
certained and generally speaking, will have the right of an ordinary creditor
with respect to the amount found due.
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Except in the case of some special partnerships, such as private banks or
limited partnerships, one may say with reasonable accuracy that there is no
statutory law on the subject of partnerships in Indiana and that our rules
governing organization and conduct of such forms of business enterprise are
those of the common law.

While business seems to prefer the corporate form of organization, one
cannot ignore the fact that partnerships are frequently encountered in the mer-
cantile and sometimes in the industrial world. Furthermore, in increasing num-
bers, partnerships are crossing state lines; that is to say, they are composed of
partners residing in different states. This is perhaps one of the most important
and impelling reasons for uniformity in the law of partnership.

The desirability of uniformity on this subject and the extent to which the
act has been adopted in other states, leads your Committee to recommend that
the Uniform Partnership Act be sponsored by the Association and proposed for
adoption in Indiana. In reaching this conclusion your Committee feels that the
feature of uniformity should be given greater weight than one’s personal re-
action to detailed changes imposed by the uniform act.

If the Association feels that a detailed report of the changes in Indiana law,
consequent upon the adoption of the uniform act, be made, then your Com-
mittee makes the alternative suggestion that such report be made to the mid-
winter meeting of the Association and be made a special order of business.

Your Committee is not prepared at this time to make any recommendation
concerning the uniform act on the law of marriages, nor the act on the subject
of motor vehicles. Your Committee feels that both these subjects are of great
importance and perhaps call for uniform legislation, but sufficient time and
opportunity have not been given your Committee to study these two proposals
with respect to their effect upon existing law in Indiana.

In conclusion perhaps a word should be said, by way of reminder, of the
fact that the field of activity of this Committee is now limited to questions of
substantive law. The preceding Committee, in its report to the Association at
the summer meeting last year, recommended that, in view of the creation of
the Judicial Council, the Committee ought not to take up questions of adjective
law, except perhaps upon request of the Council, and the report was approved
by the Association. Your present Committee is quite in accord with the recom-
mendation so made and approved but has necessarily interpreted such action
as excluding from its consideration any procedural questions. For that reason
several suggestions to the Committee of subjects for its consideration, which
raised questions of adjective law, were not entertained.

On motion duly seconded the report was adopted.

Report of Committee on Grievances and Illegal Practice of the Law

Mr. Woodson S. Carlisle of South Bend, Chairman, presented the
report of this committee as follows:

During the past year the conduct of the members of this Association has
been extremely good. Since the last annual meeting this Committee has re-
ceived or has had referred to it from its predecessor thirty-eight complaints
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against twenty-nine different lawyers of Indiana. Of this total seven were
against six members of the Association, the remainder against mon-members.
As usual about one-half were from collection agencies and law lists. Most of
the complaints against members involve procrastination or failure to report on
matters, and none of these (unless it may be the only one which is still pend-
ing undisposed of) can be said to be of a serious nature.

‘While this record reflects credit upon the membership of the Association, yet
it should not be assumed that the thirty-eight complaints filed with this Com-
mittee represent all the complaints made against lawyers of the state during
the year. No figures are available but there can be no doubt that many times
that number were filed with local bar associations. The members of this
Committee are widely distributed over the state, and the Committee has so
little, if any, power that all it can do with complaints is to call them to the
attention of the attorney complained of and endeavor by negotiations to bring
the parties together. If this fails, then all that is left is to refer the matter to
the local bar association, if there be an active association in the county, or
frankly tell the complainant that we can do nothing for him. And in turn,
there is not much that the local association can do.

At present the only means available for disciplining the bar is by proceedings
for disbarment. To anyone who has had any experience with or occasion to
observe this procedure, it is for all practical purposes a wholly unsatisfactory
remedy. Disbarment is a statutory proceeding and the statute must be closely
followed. It seems to be grossly inadequate. Furthermore, the defendant is
entitled to demand a jury trial and juries are quite generally inclined to treat
the matter as a dispute between lawyers and they are loath to convict in any
except the most flagrant cases. It would seem that a most desirable solution to
this, as well as to many other problems confronting the ethical lawyers in
Indiana, was offered by the petition filed in the Supreme Court of Indiana by
the Special Committee of this Association, of which Mr. Henry M. Dowling is
Chairman. The fate of that petition has been, or will be, reported to you. ‘The
petition was summarily dismissed by the Court without even being accorded
an argument, even though the Committee had requested oral argument. That
Committee has done fine work and it deserves the commendation and support
of this Association. Certainly the matter should not be left as it now stands.
The responsibility for honest and ethical practice of law rests directly upon the
Bar of Indiana, and primarily upon the shoulders of this Association. A new
study of the problem of how to regulate and control the practice of law, and
how to discipline erring lawyers should be made, and some new solution
offered, perhaps in the form of proposed legislation, or the former petition again
presented to the Court but possibly in different clothing.

There is little to be said or done on the subject of Illegal Practice of Law
until the question of what constitutes legal practice of law, and who may engage
in it, and under what regulation and control is settled with more certainty
than is now the case. At the present time many law agencies are performing
duties and usurping functions which rightfully and historically belong to the
lawyer. And this condition will probably continue until the Bar finds a work-
able and lawful method of preventing such practices and also of setting its own
house in order by providing an effective means of disciplining its own mem-

bership.
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annual report of the Council, giving all of those statistics, as to all of the work
done by the various courts of the state during the past three years.

I hope that that information will form a basis for a study and some recom-
mendation by the Council during the next two years as to some reorganization,
at least, of our trial court system in this state.

The legislature increased the appropriation to the Judicial Council from
$2500 a year to $4300 a year, giving the Council all that it asked for. The
increase was designed primarily to provide the means for the employment of
additional assistance to the Council, in the expectation that it would do a very
considerable amount of work during the next two years, and it is expected that
that additional help will be employed, and that the Council will be in a position
to do some very intensive work, not only in the field of reorganization of the
courts, but also in the field of procedure.

The Council at its last meeting tendered its services to the Supreme Court
in connection with this rule-making bill. The court deferred action upon that
until September. What the court will do or what it plans to do, of course, I
do not know.

The Council, I am sure, hopes that it will have something to do with the
recommendations in connection with the rules of procedure and hopes that it
will have facilities there for studying and research which will be valuable to
the Supreme Court when it comes to this problem.

As a matter of fact, we have done this: We have taken these proposed
federal rules, have had some considerable work done upon that, compared
them with the Indiana statutes, with the notion that we would be able to
publish a statement of the proposed federal rule, with a statement as to just in
what particular that would modify or change or supersede the Indiana pro-
cedure, with complete reference to the Indiana statutes.

This matter that I speak of now has not been considered by the Council,
but it has been my notion that it would be a very splendid thing for the
Council in its annual report on the first of December, to publish these rules,
and to publish that comparison with the Indiana statute, and the statement as
to in what respects the federal rules, if they were adopted in this state, would
change the existing procedure, and further, with some statement as to the
arguments that might occur as to the validity of some of those proposed changes.

The Council has had a number of meetings. It expects, of course, during
the next year or so to have a number of meetings. It will have no recommenda-
tions, of course, for another year, because the meeting of the General Assembly
will not occur until 1939. I was moved to say something in connection with
what was said here, particularly by Mr. Arnold. I thought I would wait until
this occasion.

So far as the constitutionality of this act is concerned, it seems to me that
Mr. Arnold overlooks the case of Curtis against Watson, decided in the
Appellate Court as being unconstitutional; that case distinctly holds that the
court has all the constitutional power that the Supreme Court has, or can have,
by virtue of the constitution, and that the jurisdiction of the Supreme Court, in
certain respects, is beyond legislative control; and it seems to me that case is a
very distinct and controlling authority which will uphold the constitutionality of
this act from every point of view, and which will uphold the constitutionality
of the rule that was referred to.
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Now, so far as the proposed rules in the federal courts are concerned, I
would take issue with one statement that was made, and some implications
mdde in some of the speeches to the effect that if those rules were adopted, they
would constitute a very serious departure from our present system.

I think that is not true. Fundamentally, those rules are the code rules of
procedure as they exist in New York at the present time. They are based
fundamentally upon our present system of procedure. They do modify it in a
good many respects, but you will find if you examine them in detail, they modify
them in the respects that have been suggested here as desirable changes in our
procedure. I think so far as the pleading aspect of the case is concerned, that
those rules would finally embody simply changes which most lawyers believe
should be made and they would not constitute any serious departure from our
present precedure.

As a matter of fact, when you get into the field of depositions, and appellate
reviews, etc., to a large extent, the rules have followed the Indiana statutes.
The Indiana Statutes on discovery have long been recognized as model statutes,
and the rules here have been copied almost verbatim from the Indiana statutes,
and that is true in the field of appellate review.

I think also it is untrue that if those rules were adopted it would resurrect
this so-called shot gun bill. I am sure that it would not. That bill was copied
from the present Illinois statutes. It was not copied from the federal rules, nor
the Michigan or the New York procedure.

The federal rules do not provide that all objections to a pleading must be
made in one motion; as a matter of fact, they contemplate successive motions,
attacking the validity of what would be made, and, therefore, would not affect
the validity of that bill.

Report of Young Lawyers’ Gommittee

‘The report of the young lawyers was made by Mr. Richard S. Melvin
of Gary, Chairman of the Committee. The report follows:

The Young Lawyers met at breakfast this morning, and didn’t finish until
after the meeting convened here. For that reason we don’t have a written
report,

However, we do have two recommendations to make to the body:

The first is that the membership of the Young Lawyers Committee be in-
creased to twelve members, one member appointed from each congressional dis-
trict, appointed by your Board of Managers.

It has always been the aim of the Young Lawyers Committee to increase the
membership of the young lawyers in the Association, and to keep them interested
in the Association.

Now, this will have to be done largely, of course, through personal contact,
and it was felt that if we had one man in each district, we could better organize
that district with the idea of getting the young lawyers into the Association.

Also, as happened this last year, there was no member of the Committee
from Indianapolis. That was very unfortunate in as much as about one-third
of the junior membership comes from Indianapolis, and those men were left
without representation or contact down there.

The second recommendation had its basis at the Smoker at the mid-winter
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meeting last year. At that time we met along with certain members of the
Junior Bar Conference, affiliated with the American Bar Association, and in-
cludes those members of the American Bar Association up to the age of
thirty-five.

When we got into the Smoker, the Young Lawyers Committee had changed
their mind about how they were going to conduct that meeting. It had been
our idea that we represented the junior members in the Association. However,
the older men in the Junior Bar Conference prodded us into a serious discussion
of the problems of the young lawyers, and other phases of the legal practice.

Well, after all was said and done, the junior members largely found that
they didn’t have any ideas on the subject. They were so busy becoming oriented
into the practice that they hadn’t had time to think objectively about it, and
largely to give everybody an opportunity to go down to the Indiana-Purdue
game, that problem was referred to a committee of the young lawyers, men that
were there.

Well, it came up again for discussion this morning, and we all came to the
conclusion that we ought to have some older men in with us. That is to say,
we_thought probably our group should correspond to the group making up the
Junior Bar Conference. It seems about the time a man has become oriented
into the practice and begins to get some idea about what the young lawyers
should do, he leaves us and comes up here, and from what I observe, waits
another five or six years before he commences to formulate any more ideas of
general interest to the Association as a whole.

We would like to have those particular men with us, and it was thought, and
we so recommend, that the junior members of the Association include those
members who have been in the practice up to ten years. There was some dis-
cussion about those men who probably entered the practice very late in life,
but they are so few that we believe it is not worth while to make any age limit.

Then the question arose as to the dues that the men the second five years
should pay. We thought that was probably of minor consideration. We did
not think that the initial amount of the young lawyers should be raised. It is
$2 at the present time, and it is plenty high enough. The fellow that passes
the bar examination seldom has anything to rub against anything, and probably
at the end of five years hasn’t accumulated anything. We would like to have
- those men with us, and we wish that the Association would approve our re-
port, and that by so doing, the junior members would include those men who
have been in the practice up to ten years, and to leave the details of the fees
to be charged the second five years entirely up to the Board of Managers.

At the conclusion of the presentation of this report a written motion
to amend the By-Laws of the Association was presented, reading as
follows:

I move that Article V, Section 1 of the By-Laws of the Association be
amended to read as follows:

1. This association shall have the following standing committees:

1. Jurisprudence and Law Reform.
2. Legislation.

3. Legal Education.

4. Membership,

5. Grievance.
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Necrology.
Entertainment.
American Citizenship.
9. Joint Council on Legal Education.
10. Young Lawyers’ Committee.
And that there be added to the By-Laws Article XII—B, to read as follows:

Young Lawyers’ Committee: 'The Young Lawyers’ Committee shall consist
of one member appointed by the President of the Association from each of the
congressional districts of the state, one of whom shall be designated by the
President as Chairman of such committee. As nearly as may be the member-
ship committee shall be equally divided between regular and junior members.

Each committeeman appointed, as above provided, shall appoint one district
committeeman for each county within his congressional district, and one addi-
tional district committeeman in each city of more than 20,000 population not a
county seat. The appointment of district committeemen shall be subject to the
approval of the chairman of the Young Lawyers’ Committee,

® N o

The Committee shall have as its objectives:

a, To assist the students and the younger members of the bar in obtaining
a better understanding of the canons of ethics and the ideals of the profession,

b, To bring about a clear understanding between the older and younger
members of the bar,

¢. To obtain a close relationship among the younger members of the bar,

d. To assist and supervise the students and the young lawyers in the prob-
lems and questions which may arise in the preparation for and the beginning of
their professional careers,

e. To supplement the assembled qualities of education, culture, professional
responsibility and moral understanding of the law student and the young lawyer
so as to develop as nearly as possible the highest type of practitioner.

Mr. Melvin stated that the proposed amendment did not in some
respects meet with the approval of the young lawyers. The motion to
amend was not seconded, but the questions presented by the motion and
the recommendations in the report were discussed informally,

The following action on the matters raised by the recommendations
in the report and the motion to amend the By-Laws was taken:

(1) A motion to adopt the recommendations of the report was made
and seconded.

(2) A motion to amend this motion “by referring this matter to
the Board of Managers with the direction to the Board of Managers
to prepare such amendments to the By-Laws and the Constitution as
may be necessary, and to submit the matter to the next Mid-Winter
Meeting of this Association,” was made, seconded and carried.

The motion to adopt as amended then carried.

(3) As a temporary measure, pending the adoption of By-Laws to
meet these problems it was moved, seconded and carried that “the in-
coming president be authorized to appoint a committee of twelve, one
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from each congressional district, instead of the committee of the present
size to act until the Mid-Winter Meeting.”

Report of Board of Law Examiners

Mr. Lenn J. Oare of South Bend made the following report of the
work of the board :

Now, the subject of the work of this Board is indeed a comprehensive one.
It includes about everything that might be said upon the subject of legal educa-
tion, Consequently, it is impossible for me to cover any considerable ground in
the few words which 1 will have the opportunity of saying,

We all know that prior to the Act of 1931, giving the Supreme Court power
over admissions to the bar, we in this state labored under the constitutional
provision to the effect that all persons of good moral character being voters
should be admitted to practice in any of the courts of the state.

It is true, as the gentleman said a moment ago, we have great lawyers in
the State of Indiana, but we have had great lawyers in spite of that constitu-
tional provision, not by reason of it, and again I might say, the qualification
of lawyers is not necessarily—although I think to some extent—to the benefit
of the bar, but it is certainly a protection to the citizenship of the state.

I remember when I was at law school, with Mr. Pettengill, that the state of
Indiana was held up to derision in the Yale Law School by reason of this very
provision. I remember one of our professors there asked us a question upon a
legal proposition, and we gave a fairly good answer or an answer that was
merely erronecous, he would attempt in his duties as a professor, to lead
us on in the changes. But if we made a ridiculous answer, he said, “Oh,
tut, tut, that may be the law in Indiana and Oklahoma, but it isn’t in any other
state in the Union.”

And furthermore, I remember an instance there, with reference to Simeon E.
Baldwin, that grand old man of Yale, and I am sure Mr. Pettengill remembers
him exceptionally well—we had classes under him. Mr. Baldwin chortled in
his class one day and said, “You know there is one state in the Union where
it requires greater qualifications to run a saloon than it does to practice law,”
and he looked at me because he knew I was from Indiana. He said, “If you
go to the constitution of the State of Indiana you will find that any man of
good moral character is qualified to practice law in that State, but if you go to
the statutes of that state, you will find that any man to secure a license to
operate a saloon must not only be of good moral character, but he must not be
an habitual drunkard.”

I do not believe that it is necessary for me today to defend that Act of 1931
or defend the rules of the Supreme Court whereby the Supreme Court appointed
the Board of Law Examiners. I don’t want to be on the defensive in any
manner whatsoever, but at the same time, there has been some suggestion with
reference to the difficulty of the examinations, and I am going to confine the
few remarks that I shall make to that one question.

Now, I don’t want you to think that I am trying to answer any one particular
individual. I might be said to be answering a member of my own family.
You know, most of these boys taking the bar examinations get the previous
questions that have been asked by the bar examiners. Of course, as a board,
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we try not to repeat the questions we ask, but nevertheless they secure these
previous questions, and since I have a young son who has just graduated from
Yale Law School, and intends to take the examination next week, he had about
the house some of these old questions, and I picked up a list and I saw there on
the margin, opposite one of the questions, “Nuts”, with an exclamation mark
after it. Then I turned over the page, and I saw at the margin after another
question, “Lousy”, and then I turned over another page and I saw that he had
remarked in the margin of one question. “Terrible”. -

Well, I thought that I would have something on the other members of the
Board of Law Examiners. I was just sure that it would verify some of the
criticisms that I had made in our conferences in years gone by. Those ques-
tions must be Feightner’s or must be Gavit's or Sharpnack’s—they couldn’t be
mine. So I read over those three questions, and I was rather startled. I read
them again and I found out that all three questions had been presented by me.
So I say I am on the defensive.

Let me say this: that heretofore, there has been a slight change now, but it
makes no difference so far as my remarks are concerned, there have been fifty
questions presented for an examination. The examination takes two days.
Ten of these questions are presented by each member of the Board of Law
Examiners.

After these questions are prepared, I, for example, send my ten questions to
each member of the Board, and I also send him the answers so he might know
what the answers are, and each member of the Board has all fifty questions
for some considerable time. Then we will get the notification from our Presi-
dent to the effect that we will have a conference on those questions. We meet
usually at Indianapolis and go over those questions carefully. We have no hes-
itancy in criticizing each other’s questions.

I simply tell you that so that you may know that the questions are carefully
prepared; at least as carefully as they possibly can be, by the members of the
Board.

Now, some will say, perhaps, that the questions are too difficult. I would
like for some individual who makes that statement to attempt to prepare ques-
tions to be presented upon the bar examinations.

A practicing lawyer that hasn’t had experience with this thing will present
a question that he will think is absolutely simple, that anybody ought to answer,
but it is a matter with which the student is not familiar, not having had the
actual practice, and with which the student is absolutely unable to deal.

Again you must consider this: that it is impossible to test anybody’s ability
as a lawyer by reason of asking him mere definitions, because anybody who has
any considerable memory at all, can memorize definitions, but not be able to
apply those definitions to factual situations.

Here in the State of Indiana we have four law schools that are approved by
the American Bar Association, four recognized law schools, but I believe any
lawyer here could take a student, who has an ordinarily good memory, and
teach him definitions in the law for three months, and he would be able to
answer questions with reference to definitions better perhaps than any graduate
of a recognized law school in the State of Indiana. -

What we attempt to do in these questions is to find out whether the student
thinks as a lawyer, whether he can size up a factual situation, and after he
sizes up a factual situation, apply intelligently a proposition of law.
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Now, perhaps I had better give you an illustration as to what I mean. I
can’t read you a great number of questions; it would be boresome.

Here upon the subject of constitutional law sometime ago I asked this ques-
tion, which I think I can abbreviate, and ask in just a few words. A certain
state passes an act of the legislature to the effect that all companies engaged in
the transportation of property or persons should pay a certain percentage of
their gross income for and as taxes, and in lieu of all other taxes.

One particular company in this state is engaged in carrying the United
States mails from one place to another, under a contract with the Post Office
Department. Under the law of this particular state, a certain percentage of re-
ceipts from the United States Post Office Department in carrying the mails would
be paid into the state treasury as taxes.

Now, that is a question in constitutional law, as to whether that particular
statute is valid or not, :

Let me say, there was such a statute in the State of California. It went to
the Supreme Court of the United States, and that question is a difficult ques-
tion, that question that I propounded in constitutional law, a most difficult
question,

It was decided by the Supreme Court of the United States by a decision of
5 to 4. Do you suppose the members of the Board of Law Examiners would
presume that the four dissenting judges of the Supreme Court of the United
States are not capable of practicing law in the State of Indiana? ‘The only
thing that we expect the student to do is to be able to size up that factual situa-
tion, and come to the conclusion that there is a question there involved as to
whether or not this might not be on the part of the state a tax upon a federal
governmental agency, and under some of the authorities, under the constitutional
law, the statute is null and void, but the Supreme Court held that the statute
was valid. It was a fair taxing statute,

What I am getting at is this: it does not make one bit of difference to us in
a case of that sort whether the answer is yes or no. The question is, as I inti-
mated before, can this individual who is taking the examination size up that
factual situation and determine an appropriate legal principle that is to be
applicable. That is the whole situation.

Now, what if that student answers the question, and he says, “Yes, that
statute is valid because the legislature of the state can pass any kind of a law it
wants to.”

Immediately you know that student doesn’t know his constitutional law very
well; but if he answers the question erroneously, according to the decision of
the United States Supreme Court, and recognizes the principle of constitutional
law, involved, it doesn’t make any difference at all, categorically, whether his
answer is yes or no; he shows that he thinks like a lawyer, and will be able to
go to the books and find what the law is.

I will give you one more illustration; that is, with reference to a question
such as this: We will say you ask a student upon the examination whether the
father is liable for the negligence of his infant son. You set up the facts, of
course, more at length than I am giving to you. For example, you say the
father is away from home, and his sister takes out a friend who is visiting, for a
joy ride or a pleasure trip, and the son drives the automobile, and he meets up
with an accident by reason of his, the son’s, negligence, The question is, Is the
father liable?
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Well, all you gentlemen here know that in the State of Indiana the father
would not be liable because in a case of that sort there is no relationship of
master and servant or principal and agent; but here is a student that comes
from a law school, we will say, in Michigan, or one of the law schools in
Illinois, or one of the law schools in the East, and he says this: The father is
liable by reason of the family purpose car doctrine, and he states that doctrine
intelligently. Absolutely wrong, so far as the law of Indiana is concerned, but
isn’t he entitled to something by reason of that answer? Hasn't he been able to
size up or comprehend a factual situation, applying the appropriate principle
of law? He certainly on that answer should be given a good grade, I should
say, a passing grade.

Perhaps he should answer another way. He might say, in some states the
family purpose car is extant. In other states you would have to show an
agency relationship. Further the student will say, I believe in the State of
Indiana the family purpose car doctrine is applicable.

‘What kind of a grade are you going to give him? I would give him a per-
fect grade.

The thing I wish to get across to you, gentlemen, by reason of the difficulty,
the criticism of the difficulty, of examinations is this: that the members of
the Board are attempting to learn whether these young men are capable of
practicing law. We are not giving them difficult questions for the purpose of
ruling them out.

By the way, one of the members of the Board said some time ago, “The
Board of Bar Examiners do not pass anybody; they don’t flunk anybody. They
will either pass themselves or flunk themselves. We have nothing to do with
whether they pass or flunk.”

Now, another thing along that line I wish to further call your attention to is
this: After the student answers these questions during this two-day session, the
members of the Board get together and go over several of these manuscripts
together, so that, after all, in the grading of the papers we will get the com-
posite ideas of the members of the Board. Of course, it is impossible at the
board session in two days to grade all of these papers; consequently, we have
to take the majority of them home with us and grade them evenings. Never-
theless before that time, each member of the Board has the composite ideals so
far as answers are concerned, of the Board. Then this is a consideration that
some do not have in mind. That is, we pass them with a grade of 60. Then
after the papers are all graded, we have another session at Indianapolis, as a
usual thing, and there we put these grades all together and let me say here:
when we grade these papers, we do not have the names of the applicants on the
manuscripts. We grade by number. I may be grading a paper that is num-
bered 1780. I don’t know whose paper it is. We think that is a splendid
thing, because of the fact that it adds to our responsibility. If you are sitting
down grading the paper of a young fellow making application for admission,
and you know if you make a mistake of one or two upon his paper you might
jeopardize that young man’s admission to the bar, you might jeopardize his
future, you are going to be a whole lot more careful in the grading, and we
get together after we have graded the papers, and there make a computation
of the grades,

Now, there may be somebody, for example, that lacks a few points of pass-
ing. The Board recognizes this fact, that however careful we might be, or
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however careful anybody might be, although the system of examinations is the
very best human institution we know for the purpose that it is supposed to
serve, it is not perfect, and we upon the Board are not perfect, we might make
mistakes; so here are these young fellows that lack a few points, or several
points of passing. Their manuscripts are all bound together, that is, each one
of these have ten manuscripts. Their ten manuscripts are all bound together,
no name upon those manuscripts, and perhaps one is sent to Milo Feightner, and
Milo in the quiet evening goes over that paper as an entirety and he may find
and call the attention of the Board to the fact that there was some injustice in
the grading of this paper, and we do everything we possibly can from the stand-
point of preventing any mistakes of that kind.

Now, let me say this: I think in view of what I have said, in view of the
fact that we don’t ask for answers that are categorically correct, and in view
of the fact that we pass with a grade of 60, that no member of the bar is
justified in making statements to the effect that a good lawyer could not pass
those examinations. I have heard that statement made several times that no
good lawyer could pass those examinations.

Well, I would like to see the lawyer, I would like to see the gentleman here
that has shown sufficient interest in the law to attend this meeting, that could
not pass one of those examinations, when you consider the elements that I have
spoken of, and get a grade of 60.

Now, it doesn’t make a great deal of difference as to what you say among
yourselves, but I am inclined to believe that statements made of this nature,
which are unjustified, and not based upon facts, are apt to be very discouraging
to the young men that are about to take these examinations. It has a wrong
psychological effect, and I don’t think any of you gentlemen or any lawyer
should make a statement of that sort. Of course, if we expected a grade of 80
or 90 upon those papers, if we expected answers that are categorically correct
in each case, it would be an entirely different proposition, but as I have said
to you, that is not the case.

This Board has been in operation six years, and I will say that the Judges
of the Supreme Court have given us the utmost cooperation. Notwithstanding
their busy docket, they have spent a considerable amount of time in advising
with this Board, and I will say this: We all recognize the fact that although
this Board has been in existence for six years, we are still neophytes. We
are still improving, trying to learn what is the best system, trying to learn what
can be done, and there isn’t a member of the Board but what is perfectly will-
ing to listen to any constructive criticism that can be given, because he feels, I
know, seriously, the responsibilities that are placed upon him, and he wants to
discharge those responsibilities as fairly and as adequately as he may.

Report of Committee on Necrology

Mr. Samuel Parker of South Bend read the report of the Committee
in which are listed forty-eight lawyers who have died since the 1936
Annual Meeting. All but six of these have been reported in the Journal
heretofore. The names included in this report not heretofore recorded
in the Journal are:
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Barton D. Aikman, Newport, died April 12, 1936.

Benjamin B. Richards, Galveston, died in 1936.

Abraham Ottenheimer, East Chicago, died February 20, 1937.

Charles Remster, Indianapolis, age 74, former Judge of the Marion Circuit
Court, died July 1, 1937.

John J. Rochford, Indianapolis, age 74, former Judge of the Marion Superior
Court, died July 7, 1937.

In addition to the deaths reported by the Committee the following
have come to the attention of the Editor:

Alonzo L. Nichols, Winchester, former Judge of the Appellate of Indiana,
age 82, died ——, 1937.

Harvey Morris, Salem, age 85, died June 23, 1937.

Cassius B. Cooper, Columbus, age 79, died July 13, 1937.

Samuel R. Ashby, Indianapolis, age 33, died June 13, 1937.

William Wait, Clinton, age 60, died June 27, 1937.

John C. Dodson, Cambridge City, age 69, died July 2, 1937.

William C. Waite, Newcastle.

Cecil H. Friedman, East Chicago.

Marcus Hershcovitz, East Chicago.

Charles A. Korbly, former member of Congress from Indianapolis, age 66,
died July 26, 1937.

Election of Officers

The nominations filed by the nominating committee pursuant to the

By-Laws were as follows:
For President—Louden L. Bomberger, Hammond.
For Vice-President—William H. Hill, Vincennes.

FOR MEMBERSHIP ON THE BOARD OF MANAGERS
(2 Year Term)

First District—W. J. Murray, Indiana Harbor.

Second District—Joseph A. Andrew, Lafayette.

Fourth District—Dan M. Link, Auburn. -
Tenth District—Wilbur F. Pell, Shelbyville.

Eleventh District—Jonas P. Walker, Greenfield.

Twelfth District—Carl Wilde, Indianapolis.

FOR MEMBERS OF THE HOUSE OF DELEGATES OF THE AMERICAN
BAR ASSOCIATION

Louden L. Bomberger, Hammond.

William H. Hill, Vincennes.

No other nominations were made. It was moved, seconded and
unanimously carried that the Secretary be instructed to cast the ballot
of the Association for these persons for the respective offices for which
they had been nominated.
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The Annual Meeting concluded with a luncheon at which the newly
elected officers were mntroduced and the new president and vice-president
made appropriate acknowledgements in brief addresses. It was our good
fortune to have as our guest of honor at this luncheon Hon. Frederick
H. Stinchfield, President of the American Bar Association. His address
was a fitting climax to a very mnspiring meeting. (Mr. Stinchfield’s
address 1s printed 1n full in the first section of this issue.)

Adjournment.



