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were given to the judges of our circuit courts that is given to the judges
of our federal courts, and the same assistance, money given by the federal
government to the federal courts to send out any number of men that they
care to send to make investigations, especially in criminal cases, then the
local courts of our state would be able in a large measure to do the same
amount of work, and the same character of work as our federal courts do.
So the comparison, in my judgment, is and has been unfair, as to the
criticism that has been placed upon the local courts of our state. I think
the same may be said of some of the criticisms that have appeared from
titne to time in the newspapers, as to the result of the work of the higher
courts of our state.

In conclusion, we can only promise that during the coming year that we
will make an honest and conscientious effort to carry on the work of the
Court with as much speed as is consistent with intelligent work.

Mr. Carl M. Gray of Petersburg read a prepared paper on the work of
the local bar association.

HOW CAN THE WORK OF THE LOCAL BAR
ASSOCIATION BE IMPROVED?

The general conditions prevailing, not only in this country but in the
world, have placed additional burdens upon the bar.

There has never been a time in the world’s history when the bar has failed
to meet the responsibilities imposed upon it. No profession has contributed
more to the well-being of mankind and to the progress made in this country
than our honored profession. At this time, true to tradition, the legal pro-
fession is meeting the demands of this unusual time.

It seems to be one of the inherent rights of the American people to meet
and organize. Many organizations have been perfected without reason or
justification for their existence. With no purpose for the general welfare
of the citizens generally, these were created in some instances to further the
selfish interest of some individual or a small group of individuals. Such
organizations usually culminate in the organization of a small minority that
by reason of organization control the majority.

The various organizations of the bar do not fall within this category.
There is a reason for local bar association organization, for district organiza-
tion, for state organization and for the American Bar Association.

A casual observation reveals that the medical profession is organized, that
the dental profession is organized, that the chiropractors are organized, and
that practically every branch of business has its organization functioning not
only for the welfare of the various professions but for the benefit of the
citizens generally.

Probably at no other time in the history of the legal profession has it
been confronted with so many complex and perplexing problems. The public
is in a state of unrest at this particular time, probably never paralleled in
the history of this country. Some say that our form of government is
actually on trial. Citizens generally are calling attention to the fact of the
responsibility resting upon the bar, to assist in solving the momentous prob-
lems now confronting civilization.

The bar is being subjected to criticism, much of which is unjustified, and
could well be classed as adverse destructive criticism.

The newspapers by their attitude have sought to charge the bar with
complete responsibility for the law’s delay, and failure of the courts to
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function properly. These same papers are charging the bar with the respon-
sibility for a cumbersome civil and criminal procedure burdened with tech-
nicalities and pitfalls which make it possible in many instances to defeat
justice or result in a miscarriage of justice. .

Many of the editors who are responsible for this criticism if hailed into
court charged with the violation of the law or as a defendant in a civil suit
are the first to call upon some member of the legal profession to resort to
the technicalities he has been condemning and denouncing perpetually for a
period of years.

The laymen generally, and members of the clergy, especially, whenever
an opportunity presents itself, thrive on denouncing and condemning the
legal profession. Yet these same people when brought to the bar of justice
in a civil case or in a criminal case request a member of the legal profession
to resort to the tactics they have been condemning.

Members of our profession have contributed much by their action to the
continued condemnation of the bar and have done little, if anything, to
remove the cause for the criticism whether justifiable or not, constructive or
destructive.

At this particular time the bar is confronted with the problem of revising
the criminal code and of revising the civil code and to effect rules of court
calculated to relieve the congested condition of the docket in the trial court
and in the Supreme and Appellate Courts.

The bar is also confronted with the problem of illegal practice of the
law by banks and trust companies and other organizations. The public
generally does not realize that it is being penalized by this unauthorized
practice. They take the position that it is the lawyer’s problem and is a
selfish interest of lawyers.

We are confronted by changes in government which makes it possible
for laymen to practice before the various boards and commissions in the
State and Federal Government, depriving members of the legal profession
of an opportunity to transact this business, which in most instances is matter
in which legal questions are involved, and the advice of counsel is needed;
and where legal services are required some member of the board or com-
mission who is a lawyer handled the matter for the interested party, thus
depriving the legal profession of this practice.

These are problems that affect the individual members of the bar but they
cannot be solved by the action of the members of the bar in their individual
capacity. This is the reason for the organization of bar associations.

The local bar association is in a position to do more toward solving these
problems than the State Association or the National Association. Unfortu-
nately many of the local bar associations do not meet regularly, have no well
defined program, do not meet for the purpose of discussing the various
problems confronting the bar. Many of the local associations meet only
when some member dies, and they meet then for the purpose of drafting a
resolution and purchasing flowers and making arrangements to attend the
funeral. Such associations contribute nothing to the solution of the problems
confronting the bar.

Every bar in the State of Indiana should have a live, virile association,
no matter how small the bar may be. Programs should be arranged in order
that the members of the association may have an opportunity to discuss the
problems confronting the bar, and to discuss the problems confronting the
local bar. Regular meetings should be had. I would suggest one meeting
each month ; that a subject be assigned to some member of the bar to present
some problem confronting the bar; that the local bar take a position in refer-
ence to the problem.
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It has been my opinion for some time that the local bar should be per-
mitted to select delegates to attend the meeting of the State Bar Association,
and that these delegates have authority to represent the local association and
that these delegates selected from the local associations should have the
exclusive right to select the officers for the State Bar Association and transact
all business of the association. If this were done there would be a coordina-
tion of the local and State Bar Association. More interest would be mani-
fested in the local association and the State Bar Association. Also in the
meeting of the State Bar Association delegates should be selected to attend
the meetings of the American Bar Association. These delegates should have
the exclusive right to conduct the business of the American Bar Association,
elect the officers of that Association, and transact all other business of that
association, thus bringing about a coordination between the State Bar Asso-
ciation and the American Bar Association.

Under the present conditions, however, these last suggestions are im-
practical for the reason that the local associations are not functioning.

It is the opinion of the speaker that the bar finds itself in this position at
this time. Many of these problems are going to be solved and if the bar
is not interested enough to solve the problems the laymen will solve these
problems for the bar, and no doubt they will be solved unsatisfactorily from
the legal profession’s standpoint. Certainly there is a place for the local bar
associations, State Bar Association and American Bar Association. The
success of these depends upon the strength of the local associations. Like-
wise the many problems confronting the legal profession today depend upon
the local associations for their solutions. As individuals it is incumbent upon
all of us to see to it that our local bar associations are organized and that
they function after being organized. If we carry out this part of our obli-
gation to the profession, we need have no fear for the future of the Bar.

Chief judge William H. Bridwell delivered the report of the Appellate
Court of Indiana.

REPORT ON THE WORK OF THE APPELLATE COURT

Mr. President, Fellow Members of the Bench and Bar: In line with a
custom established in recent years, and at the invitation of the President
of our Association, it is my privilege to submit to you at this time a report
as to the work of the Appellate Court.

If there be any among you who feel that you have cases pending in this
court of which final disposition should have been made before this time, in
so far as our court can do so, the information concerning conditions, which
I shall give you, may furnish the explanation.

The work of the court has been continuously increasing during the past
few years, and the time of the court is necessarily given to some matters other
than the writing of opinions, although such other matters are directly con-
nected with the work.

For many years the rules of the Supreme and Appellate Courts have pro-
vided that oral arguments will be heard when proper request therefor is
made. These arguments are usually helpful, and are welcomed by the various
members of the bench, but no denial can be made of the fact that they con-
sume much time, tending because of this, to lessen the number of opinions
which might otherwise be written. In more than one-half of the cases now
fully briefed and distributed, or ready for distribution, such arguments are
requested and these must be heard before the cases are ready for decision.
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During the past three years approximately one hundred and fifty arguments
per year have been heard. We call attention to this fact, not for the purpose
of criticism of members of the bar for requesting such argument, but only
that you may know how much of the time of the court is taken for this
purpose. -

There is another reason which has at least some bearing upon the ability
of the court to.dispose of its business with sufficient promptness to keep
it abreast with its docket. Prior to December 30, 1930, the court, acting
pursuant to the provisions of Section 1361, Burn’s R. S. of 1926, had been
affirming many cases without a written opinion. Approximately 64 cases
per year had been so decided and this estmate of the number affirmed in
such manner is reached by taking an average for the three years immediately
preceding said date.

In 1928 there were thirty-eight of such decisions, in the following year
eighty-eight, and in 1930 sixty-six. On December 30, 1930, our Supreme
Court decided the case of Hunter et al. vs. Cleveland, Cincinnati, Chicago
and St. Louis Railway Company, reported in the 202 Indiana 328, overruling
a prior decision of the court, and requiring of the Appellate Court that,
when deciding any case, it “give a statement in writing of each question
arising in the record of such case and the decision of the court thereon.”

The effect of this decision is apparent. We have been guided and con-
trolled by it, and make no complaint concerning the necessity of writing an
opinion in each case, but, in the three and one-half years which have elapsed
since the decision was handed down, the court, but for the opinion, would
have made final disposition of more appeals than it has been able to do, and
the result is, more. cases pending. An average of 64 cases per year decided
by per curiam opinions would have meant 224 fewer cases on the docket than
now appear, and, taking in consideration the time necessary to be spent by
the judge who holds the record, and by the other members of the court, in
determining whether such an opinion should be rendered in any case being
considered, it would seem that at least many cases per year might be disposed
of in this manner, and the court thereby enabled to reach and decide cases
before it within a much less period of time than at present.

On July 1st, this year, 405 cases were on the court’s docket. Of this num-
ber 244 are fully briefed and distributed or ready for distribution. In 148
of these cases oral arguments are requested. On January Ist, 1931, two
hundred and sixty-four cases were pending. During that year 267 new
appeals were filed, in 1932 three hundred and twenty-three, in 1933 three
hundred and six, and up to July 1st, this year, one hundred and nineteen new
cases have been docketed. It may be of interest to you to learn that during
this same period of time, appeals filed in the Appellate Court outnumber
more than two to one appeals docketed in our Supreme Court. Number 15
. of Volume 3 of the Indiana Advance Reporter shows that from March 20th,
to July 2nd, 1934, twenty-five new appeals were docketed in the Supreme
Court and eighty-five in the Appellate Court.

In approximately seventy-five per cent of all cases decided petitions for
rehearing follow, and must be given due consideration. At present only
twelve of such petitions await action by the court, as it is our custom to
give prompt attention to any such petition so that the end of litigation may
be reached without any more delay than is required.

In this connection, and in order to correct an erroneous impression which
seems to exist among some members of the bar as to the manner of handling
such petitions, it seems desirable to state how this is done. The petition,
with its accompanying briefs is, when filed, immediately delivered by the
clerk to the messenger of the court who distributes one copy of the briefs
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filed to each member of the court. The judge who wrote the opinion, before
submitting the petition to the court for action, must give written notice to
each of his associates as to when he will ask the court to consider the matter,
and this notice must be served at least five days before the date fixed.
Further time for consideration is granted if desired by any member of the
court. Occasionally, when a petition for rehearing has been denied, a motion
to reconsider the ruling is presented. Since such a motion is not authorized,
either by statute or the rules of court, it has been our practice to strike any
such motion from the files.

Many cases appealed to the court must, by reason of statutory provisions,
be given precedence over cases already filed, fully briefed and awaiting
decision. All Industrial Board cases appealed, and there are many of them;
all appeals from Juvenile Courts, and causes transferred to the advance
docket on motion of some interested party for good cause shown, are in
this class. In most instances, advanced cases are decided within thirty to
sixty days from the time when fully briefed, even where oral arguments
are requested and must be heard. Of necessity this brings about a condition
which does cause some cases to remain pending for a longer period of time
than is desirable. From July 1lst, 1933, to July 1st, 1934, our court has writ-
ten and handed down one hundred and seventy-two opinions and five addi-
tional opinions in cases where rehearings were granted.

In this report we have placed before you the conditions as they exist, and
I hope that it contains nothing which will be taken as in the nature of an
excuse, for none need be offered. My associates on the bench are diligent
workers, each imbued with the desire and purpose to dispatch the business
of the court with as much speed as is consistent with the responsibility resting
upon them, and the importance of the duty to be discharged.

At the conclusion of Judge Bridwell’s report the following discussion was
indulged from the floor.

Jupce REMy: Mr, President, I want to say a word or two. I know some-
thing about the conditions brought about by the Hunter opinion of the
Supreme Court. I am not criticizing the Supreme Court. I suppose they
had as good a right to decide as they did as anyone. I have no criticism of
the Supreme Court in its decision, in the opinion written by Judge Jordan,
written thirty years or more ago, which held that under the law, on the
statute, the Appellate Court did not have to write opinions when they reversed
a case. They had as much right to affirm a case without an opinion as
anyone. I assume the judges of the Supreme Court were just as honest
and thorough in their investigations of questions, and they decided unani-
mously that the Appellate Court was bound to write an opinion in every case..

Having served on the Appellate Court twelve years and having followed
the work of the Appellate Court, I will say to you in all sincerity, I don’t
think we have ever had a better Appellate Court than we have today. I
say to you that the Appellate Court can never do the work and keep up
with the court. It means 64 or more opinions every year to be written, and
if a judge writes thirty or thirty-five opinions a year, he does a good job. We
are going to have two or more appellate judges just as sure as the lower
courts are going ahead and do the work they are. We are going to have
two or three more judges or the Hunter case must be overruled. The Appel-
late judges can not do the work, and it isn’t fair for the lawyers of the
state to crificize the Appellate Court for being behind. They have done the
work as the courts that preceded them, but here they have to write an
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opinion in every case. If the Supreme Court had to write an opinion in
every case, do you suppose we would see the reports from Washington?
Do you suppose we would see the wonderful reports that Chief Justice
Hughes is doing? )

There are hundreds ef cases in the courts in Indiana where no opinion
needs to be written. In many courts like New York and other states they
write memorandum opinions and the litigants are just as well off. If there
are six judges and all cases now are passed upon by the Appellate Court—
I assume that is right. 'When I was on the Court for a number of years,
every case was a six-judge opinion. Formerly there were opinions handed
down by three judges.

Now, and for the last ten years, every opinion and every decision of the
Appellate Court is the opinion or decision of six judges.

Now, there are lots of decisions that might be made without opinion.
Personally, I have felt, and I may be wrong about it, that when the legis-
lature created a court of appeal, as they created the Appellate Court, when
the Constitution provides for such a court, and under the rule that a right
of appeal is purely statutory, that the legislature that created the court
might enact a statute that opinions need not be written except where there
was a reversal, but that is not the law now, and if the Hunter case stands,
be assured that the Appellate Court can never get the work up. It is as
impossible as it could possibly be, because they can not write the opinions
necessary. I know what it takes. I know what it takes to write thirty or
forty opinions a year. A man thinks it is an easy job—he doesn’t know
anything about it. It is hard work to write thirty or forty opinions a year,
and do your work, in helping the other five judges reach a correct conclusion,
and debate with them whether your opinion is right, around the table.

So I wanted to say just this: be prepared, either for the reversal of the
decision in the Hunter case, or for eight judges on the Appellate Court.
Otherwise, the work will not be kept up.

PresipENT SEEBIRT: Judge Remy, we are glad to have your views. Are
there any others who wish to discuss any questions?

Mr. BoMBERGER: It occurs to me that we might get somewhere if we
agreed upon the definition of the word “opinion”. In the Hunter case, the
judge laid down an opinion. Must an opinion be written as in the Hunter
case, or is it left to the court to write an opinion in its own way?

JupGe REmvy: The opinion holds that every question raised must be dis-
cussed and passed upon; it holds that what was said in the constitutional
convention, that is, putting in the footnotes, applies in the Appellate Court
the same as the Supreme Court. So far every judge under that decision
must discuss every question raised, just as the Supreme Court under the
constitutional provision is required to discuss every question raised, and in
the same way.

Mr. BoMBERGER: Some time ago I was very much interested in a dis-
cussion of this question, and the gentleman said the Appellate Court might
make some speed if it adopted its own definition of an opinion. For instance,
it could still come under an opinion if they said, “We have examined the
evidence in this case and find that the verdict is sustained by sufficient evi-
dence.”

What would the Supreme Court do with that?

 Junce Remy: I would say the Supreme Court has done it both ways.
You will find that some of the ablest judges that ever sat on the Supreme
Court have examined the instructions and taking the whole thing, I think
that is even within the Supreme Court rule, but you perhaps would not
find a majority of the court that would agree to that. I think that is suf-
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ficient. I think that if the court finds, that it examines all the instructions
and would say, in four or five lines, that instructions were made and we
have examined the instructions and take them as a whole, they expressly state
the law of the case, I would say we didn’t discuss the evidence unless there
was some particular question. Usually we didn’t,.and I never did if there
was evidence to sustain the verdict, I disposed of it in four or five lines,
with one of the assignments of errors that the decision of the trial court
is not sustained by sufficient evidence. We have examined the evidence and
find there is sufficient evidence to sustain the verdict, and let it go at that.

It may be the court could do that. I don’t think they need to discuss all
those questions, but you might not get all the members of the court in the
light of constitutional provision, in reference to the Supreme Court writing
these, and in reference to the Hunter case, saying that the Appellate Court
was bound by that same rule. Personally, I think that it would be better—
I am just talking for myself—if the Hunter decision had never been written
and Jordan’s opinion stood, and the Appellate Court today would be three
and a half times 64 opinions ahead of where it is today.

PresipENT SeEBIRT: Is there anything further?

JunGE GauseE: Mr. President, I heartily agree with Judge Remy’s con-
tention. The Appellate Court ought not to have to write opinions when
they affirm a case, unless they think it is sufficiently justified. However, I
would hate to see them get around that in the way Mr. Bomberger suggests.
I think if they are going to write an opinion they ought to give reasons for
conclusions.

I think if it is at all possible, if the Supreme Court changes its attitude
in the Hunter case, the work of the Court would be much enhanced by
relieving them of the necessity of writing an opinion, but when they do
write an opinion, let’s have an opinion.

Jupce Harvey Curtis: I wanted to say to you that I agree with what
Judge Remy has said about the work of the Appellate Court. Without seek-

. ing to interfere with the Supreme Court, it is my opinion in the little exper-
ience I have gained in the three and a half years I have been there, the Court
could write an average of thirty or forty decisions per year, by the method
that was in vogue and used before the Hunter case came down.

In answer to what Mr. Bomberger says with reference to discussion of
the points raised, we will assume, Mr. Bomberger, the motion for new trial

. raises 75 questions—and we have seen them many times—as to the admis-
sion or exclusion of evidence, and that there are five or six independent
assignments of error. Then it is totally impossible, under the Hunter case,
to write an opinion, as was suggested by Mr. Bomberger. You can write
an opinion and say that the verdict of the jury is sustained, or the decision
is sustained, easily. You can say that you have examined the instructions
given, but there is no error in them, and you haven’t done much harm. But

- here is an attorney who puts in a motion for new trial, and the lower court

has made 75 questions. What are you going to do about that? This court,
as suggested by Judge Gause, must honestly take up those questions and
honestly pass upon them, and if we could affirm cases where there is really
nothing much presented, where in the judgment of six men of the Appellate

Court, if we would be permitted to affirm that case without an opinion, in

my ]udgment the work of the Appellate Court would be very much enhanced
and the ends of justice would be as fully met as they are now.

Mrg. Frank MirLer: If we need more judges, let’s have them. It mlght
mean that there couldn’t be so many culverts built. Why should we lawyers
worry about the price? If we need more judges, I am in favor of having
them.
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JupGe Moran: It occurs to me, and this presents itself to anyone who
has had any experience, if every question that is presented by the original
brief is not worked out intelligently and with some degree of care, you will
encounter the same question on petition for rehearing, and there isn’t much
time saved. You might as well work it out and work it out intelligently, in
my judgment, as to have it come back again on petition for rehearing. I
believe the best satisfaction where lawyers honestly present these questions
is to work them out, because they will come back to you in the form of
petition for rehearing.

Mr. Ricaman: I desire to second Judge Remy’s motion that the Hunter
case be overruled.

PresIDENT SEEBIRT: The motion is carried.

Mr. RicaMan: I had occasion to examine that opinion some time ago
when I was endeavoring to find a way of helping the Appellate Court to
catch up with its work, and I came to the conclusion then that the reasoning
was bad.

As to Mr. Bomberger’s suggestion, I might say that the Supreme Court
may not always get the chance to say what it thinks of the kind of opinions
that Mr. Bomberger suggests that the Appellate Court should write.

We had an experience recently that illustrates my point. The Appellate
Court wrote an opinion of the character suggested by Mr. Bomberger, and
we came to the conclusion that if the court had not been able to see the
point raised in our original briefs, it would do no good to file a brief for
a rehearing, and we advised our client to pay the costs and quit.

Jupce TrrswortH: I would like to suggest in case of trial court, there
might be 75 trials of error and still not much question raised.

PresioenT SeeBIRT: If the President may make an observation, it seems
to me the most practical suggestion made is this: it ought to be the business
of the State Bar Association to examine into this question of the conditions
in courts of review. If there aren’t enough men there to do the work, the
gentleman is right, it is the duty of this state toward the citizens and lawyers
to provide the men to dispatch this business, to do it efficiently and at the
proper time.

The session was adjourned at four-twenty p. m.

THURSDAY EVENING
July 12, 1934

President Seebirt relinquished the chair for the evening to Professor
James J. Robinson, of Indiana University Law School. Mr. Robinson intro-
duced the first speaker of the evening, Professor Rollin M. Perkins, of the
Law School of the State University of Iowa.

- THE DEVELOPMENT OF CRIMINAL PROCEDURE

When the Wickersham Commission filed its report there was contained
within its pages a rather severe criticism of the police because of the third
degree methods, and I am sure you will recall the answer which was made
by “the police on that occasion.

The answer itself was not really concise, but when boiled down we find
that the police disposed of this criticism in two rather short statements.
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1. Third degree methods are not used by the police anywhere in the
country. It is nothing but newspaper talk.

2. It would be utterly impossible to enforce the criminal law without
using third degree methods.

That is merely thrown out as a caution that we as lawyers seek to avoid
lefthanded answers in dealing with criticisms which are directed at legal
aspects of the administration of criminal justice.

The Toastmaster referred to the Missouri Crime Survey. We have had
several studies of this kind, actual investigations into the accomplishment,
in the field of law enforcement. These studies have not been particularly
encouraging. They have shown that for the most part we have fallen short
of what reasonably should be expected in the actual administration of justice.

But another thing they have shown, and it is really this which I have
in mind for the moment; without exception they have shown among many
other facts this important point: that when we find a breakdown in law
enforcement, when in a particular instance we find that we do not accom-
plish what should be accomplished in this direction, we find that much more
frequently this breakdown is due to the fault of men than it is due to the
fault of machinery.

As someone has stated the matter, even a rather defective machinery for
the enforcement of justice could be made to operate fairly well if in the
hands of the right persons; while the best scheme that could possibly be
devised would be futile and helpless if in charge of those who are incompe-
tent and untrustworthy.

This in itself requires no comment, but within the last few months there
has been a tendency to draw a conclusion from this that is entirely unwar-
ranted ; that is, because of this fact we can ignore the machinery of justice.

We need pay no attention to that; all we need think of is in the men in
charge of it.

We know that a mechanic of sufficient skill and ability can make almost
any car run after a fashion, and we know that the best automobile ever put
on the market can be quickly reduced to a wreck if put into the hands of a
person who is entirely incompetent to drive it. But we don’t hear anybody
saying he is not interested in what kind of a car he has, he is not interested
in year, make, model, and all he is interested in is the mechanics. We don’t
hear that, because it is a conclusion that does not make sense.

And to return to the administration of criminal justice that we can ignore
the machinery for the enforcement of the law: Men play a most significant
part in the machinery. But men must work with machinery, and further-
more, the more efficient is the machinery, the easier will be the task of getting
the right persons in charge of it. The end to be achieved, of course, is to
have a thoroughly efficient machinery of justice in the hands of persons who
are entirely competent and trustworthy.

With respect to the two parts of this goal, machinery and personnel, per-
sonnel is in the hands of the general public. Lawyers are a part of the
general public, and they have an interest in this matter, and apparently even
more than the average interest, and that is a fortunate thing because probably
we have no group other than the lawyer group itself, equipped by its training
to make an advance upon the entire battle-front in this war against crime.
Others can make an attack on one point or another, but sooner or later, the
legal profession will have to take charge of this advance along the entire
front itself. N

But even in preparing for a campaign of that kind, it is the course of
wisdom to focus attention now on one sector and now on another, to see that
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adequate preparation is made. Therefore, it is quite proper that we should
turn our attention for a moment to the machinery of justice itself.

Now, as we turn our attention to this, it would be useful to have a little
insight into the background. I have an idea that the time may come when
histories will be recorded perhaps more in the form of talking pictures than
in the printed pages of books, that it would be very useful to us at this
moment if we could throw upon the screen an actual incident in the enforce-
ment of justice in the very early days. Having no such film, we will have
to do the next best thing.

Let us, therefore, for just an instant see if we can project ourselves back
to the very dawn of civilization in the British Isles. We will see the men
there engaged in the battle, or the chase, or whatever the excitement of the
particular day may be, and at the close of the day they may return home.
One of these men as he enters his crude hut, finds that it has been broken
into and one of his spare swords taken away in his absence.

Now, the matter of the spare sword is a matter of great importance to
him. He becomes excited and something must be done about it. One thing
we may be sure, he does not do—he does not grab the telephone and call
the police, for two reasons. One is there is no telephone, and another thing,
there is no such thing as a police force.

He resorts to a different technique. He rushes into the clearing of his
hut, which serves as an ancient street, and begins to shout and blow upon
his horn, clanging his sword upon his shield, making all the noise he is
capable of creating, and at the sound of this, the neighbors come from
near and far. Before they get there, they begin to join into this din and
noise.

After they get there, there is a momentary pause until he makes the ex-
planation, and he tells them that someone has stolen his sword, while he was
away.

It may be there is no clew available. He has to take this loss and do
nothing about it. But at least there is this to say about this method of law
enforcement, having the community in one spot, if there is any clew there,
it will be immediately available. It may be that one of the women saw a
stranger near the cottage before the men returned. She is inclined to
think that he did break into it. She knows he had a sword when he went
away, and is rather inclined to think he did not have when he first was
seen by her. She gives such a description of the man as she can, and perhaps
points out the path that he took. At once all the men start in that direction
on a run, and begin to shout and call and blow upon their horns, and clang
steel on steel. The ancient hue and cry is in full sway.

As they pass on, mile after mile, this noise will let up to a considerable
extent as they have other purposes for their breath, but if their line of
pursuit brings them anywhere near any other town or village, as they
approach that place, that din will swell forth again and those people will
come out and another explanation will be made. Possibly someone there,
on his way home saw a person who answers this description. He carefully
avoided that community, but saw him some distance away, and he knows
the path he took from there, and on they go with these new recruits. Need-
less to say, these trips often ended in failure, and the men had to go home.

It may be, for instance, as the group we were watching top a little rise,
they see a man a little distance away with a sword in his hand, and perhaps
there is something so unique about that weapon that at that distance the
owner can identify it. They give a great shout and on they go. The hue and
cry is on its last lap.
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At this stage, it seldom fails. If any of the pursuers are fleet enough to
get near the man, they will catch him, and the others will come up.

At this stage we are sure we will hear nothing about the law’s delay.
There will be no delay. We will hear nothing about professional bondsmen.
There is no bond. No discussion will be had on the subject of technical
appeal, because there will be no appeal. We will hear no reference to compli-
cated rules of evidence, because the rules of evidence are very few and
very simple. There are only two; that is, that anybody other than the
accused who has anything to say will be permitted to say it if it doesn’t take
very long ; and the other is, the accused will not be permitted to say anything.
In those days, the theory was that the accused would deny the guilt no
matter what the truth would be, so there was no formality. This man will
be hanged to a nearby tree or crushed under a boulder or thrown into a
nearby lake or stream or thrown over a cliff, or disposed of in whatever
seems to be the best manner with the facilities at hand.

Justice was swift in those days. You will note at once no reference to
the familiar couplet, “swift and certain,” because it was not so very certain.
You will note also a rather striking resemblance between the hue and cry
of ancient times and the lynching mob of more recent days.

It differed from the lynching mob in that it had back of it the sanction
of the law and was conducted with a certain amount of formality or ritual,
but a man accused of crime under that system had no safeguard whatever.
And because of this today, since we have constructed what we refer to as
the common law courts, we find them throwing around the accused a certain
safeguard for his protection. They overdid this, and before long we find the
criminal surrounded by so much protection as to afford an unreasonable
handicap to the enforcement of the criminal law.

The difficulty of conviction in the common law courts resulted in the
course of time to a reaction, and we find a tendency to try certain of these
cases in a certain tribunal in certain courts in which there was no red tape
and no technicality. In this other court, there was no difficulty in securing
convictions. In fact, it was so easy to secure convictions in this other court
that we get some shudder at the mere mention of its name, and, of course,
the court itself you all recognize, as the court of the Star Chamber.

" Now, the utter inadequacy of any safeguard of the man accused in the
Court of Star Chamber led to a general hostility against that tribunal in the
minds of the English people. This opposition grew until it could no longer
be resisted and then the court was overthrown. No new machinery of any
kind was set up to take care of the cases at the time the Star Chamber was
overthrown, so they were all turned back once more into the common law
courts, with all the red tape and over-protection and technicalities that caused
so much dissatisfaction in an earlier period.

Now, from this inadequate and hasty reference to the historical back-
ground, you will be able to see four distinct points in the administration of
criminal justice in England. The first is the period in which the man
accused has no safeguard whatever for his protection. The second is the
period in which he is over-protected to such an extent as to cause a handicap
upon the enforcement of the law. The third is almost identical with the
first, and the fourth identical with the second, and it so happens that the
administration of the criminal law in England was in this fourth period, a
period of over-protection at the time we began to construct the machinery
for law enforcement in this country, and that was the pattern which we
followed here. Perhaps the word “followed” is not an appropriate word
because the courts in this country went further with this matter of over-
protection than had ever been accomplished by the English judges, and this
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thing of carrying on and on this over-protection went over into the present
century itself.

For instance, in the present century a man was accused. of the crime of
rape. The evidence against him was so clear and convincing that the jury
lost no time in bringing in a judgment of guilty. The lawyers had some
difficulty in the appeal. It was found useless to talk about guilt or innocence.
They didn’t want to say anything about the trial itself. Then they focused
their attention on the indictment and that was difficult because that had been
drawn with care for the most part. Then they said, “Look at that awful
sentence. It says ‘against the peace and dignity of State’, whereas it should
say, ‘against the peace and dignity of the State’”. The court said, “That
is true”, and because of the omission of the word “the” at this important
point, the conviction was reversed.

This case does not stand alone. A number of other cases can be found
in which the reversal was found for exactly the same reason, but these
other cases had not received so much widespread attention. They didn’t
involve such serious offenses.

There is an earlier case that seems t0 me in some respects to go further
than this. At one time in West Virginia the indictment was supposed to
be against the peace and dignity of the state of West Virginia, and at that
time this decision was reversed because the word “West” was abbreviated,
capital W. The court of West Virginia thought no man could be convicted
under such a technicality.

One particular case of technical variance, and what was spoken of as the
most extreme case of technical variance, was the Delaware case in which
a man was convicted of the larceny of a pair of shoes. The indictment
accused him of stealing a pair of shoes, but the evidence brought out that
he had picked up two shoes for the right foot. The Delaware court said,
“That doesn’t constitute a pair of shoes.” - If the indictment had read two
shoes, he would have been convicted for stealing the shoes, but since the
indictment said “a pair of shoes,” that wouldn’t do. .

That is spoken of as the most absurd case of technical variance.

It seems to me there is another, the Alabama case, that ought to be placed
in nomination. That is the case in which a man was convicted under a
statute which made it grand larceny to steal any cow or “‘any animal of the
cow kind.” It was proved beyond question that the defendant stole a steer,
and the Alabama court, in all seriousness said, “The steer, being a male
animal, is not of the cow kind.” The decision was reversed.

It is not necessary for me 1o go on with these cases because I know you
could recite to me as many as I could recite to you. Neither is it necessary
for me to mention such technicalities which interfered with the enforcement
of the law. That could be discerned from the reading of the law itself,
and the indictment and the proof.

As a matter of fact, the whole scheme of procedure was shot through
with matters which might cause a failure, an unreasonable failure, in the
enforcement of the law. .

Dean Wigmore expressed the situation in this manner: A man has been
accused of larceny. Is he guilty? Well, no matter; that is not the problem.

Of course, we realize that is an over-statement for the purpose of em-
phasis ; yet we are familiar with so many instances in which the case turned
on some point that had nothing whatever to do with guilt or innocence that
we can see full well why Dean Wigmore put the matter in that language.

Now, at this point, of course, the suggestion may be offered that it would
be better for ninety-nine guilty men to escape than fer one who is innocent
to be punished, but if we analyze the situation, we will find that that is



