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The preceding images address what the individual will see before coming to court.
What about court itself? Court is an unfamiliar and intimidating place. In fact, courts
are designed to be intimidating; they may have to be intimidating to induce litigant
compliance with their rulings. But, as we have suggested,*” most people cannot fight
feelings of intimidation and perform unfamiliar and complex tasks well at the same
time. Thus, we created the following images from our self-help packet. Note the level
of detail, which is designed to inform and to instill trust.

1. What To Expect When You First Get to Court
When you get inside the court, it may look like this:

It might be crowded. Don’t worry! Go find your courtroom.
Make sure it is the small claims court. If you are not sure, ask
someone to double check. If none of the papers you have tells
you which courtroom, ask a security guard or court worker
where small claims court is.

We hypothesize that self-help materials should discuss as much as possible of the
process as the individual is likely to encounter. For example, if most defendants in a
particular type of case are sent to mediation, the materials should explain this and
provide details about what to expect during the mediation process. We hypothesize
that providing this detail will increase the individual’s confidence and comfort in an
unfamiliar situation.

5. Aiding with Plan Making and Implementation Strategies
Lay individuals addressing justiciable problems need to plan and execute a num-

ber of complex tasks. These might involve responding to a lawsuit within a short
time period, keeping track of notices to know when to come to court, or arranging

117. See supra Part .A.2.
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transportation or leave from work to attend a court hearing. The behavioral econom-
ics, psychology, and public health literatures have insights that could aid LMI indi-
viduals in plan making and plan execution, 8

Research from these fields on how people can achieve their goals tells us first that
if the goals are specific,*® proximate,® and characterized as learning exercises ra-
ther than as performance, they are most likely to be met.*?* The framing of the goals
also matters; goal attainment is more likely if the goal is framed positively (losing
weight will give me more energy) rather than negatively (being obese will lead to
heart disease).?

Similarly, simple prompts increase follow-through on achieving goals.*® In the
public health context, something as simple as the inclusion of a sticky note with the
language: “Don’t forget! Colonoscopy appointment with:  on: ,” attached
to a reminder to undergo a colonoscopy, significantly increased patient compli-
ance.*> The sticky note worked by addressing three different barriers to intention
implementation: (1) a cognitive barrier, by associating a future cue (the date) with a
plan of action (the appointment), (2) a logistical barrier, by providing a solution to
the practical challenge of remembering the date and time of the appointment, and (3)
a material barrier, by offering a visual reminder of the appointment.?® Political sci-
entists have used similar measures to promote voting.'%

Research from these fields also suggests that implementation intentions can aid
the follow-through on achievement of goals.'?” Implementation intentions, structured
as “[w]hen situation x happens, | will perform response y,” facilitate a commitment
to responding to a specific circumstance in a particular way.*® When an individual

118. For a review of implementation intentions that work, see Todd Rogers, Katherine L.
Milkman, Leslie K. John & Michael I. Norton, Beyond Good Intentions: Prompting People
To Make Plans Improves Follow-Through on Important Tasks, BEHAv. Sci. & PoL’y, Dec.
2015, at 33.

119. EpwiIN A. Locke & GARY P. LATHAM, A THEORY OF GOAL SETTING & TASK
PERFORMANCE 29 (1990).

120. Albert Bandura & Dale H. Schunk, Cultivating Competence, Self-Efficacy, and In-
trinsic Interest Through Proximal Self-Motivation, 41 J. PERSONALITY & Soc. PsycHoL. 586,
595 (1981).

121. Carol S. Dweck, Implicit Theories as Organizers of Goals and Behavior, in THE
PSYCHOLOGY OF ACTION: LINKING COGNITION AND MOTIVATION TO BEHAVIOR 69, 72 (Peter
M. Gollwitzer & John A Bargh eds., 1996).

122. Peter M. Gollwitzer, Implementation Intentions: Strong Effects of Simple Plans, 54
AM. PSYCHOLOGIST 493, 493-94 (1999).

123. See Katherine L. Milkman, John Beshears, James J. Choi, David Laibson & Brigitte
C. Madrian, Following Through on Good Intentions: The Power of Planning Prompts 2
(Harvard Kennedy Sch. Faculty Research Working Paper Series No. 12-024, 2012)
http://nrs.harvard.edu/urn-3:HUL.InstRepos:8830778 [https://perma.cc/2VAN-7BBW] (de-
scribing an experiment “testing the efficacy of a ‘nudge’”).

124. 1d. at 2.

125. Seeid. at 3-4.

126. David W. Nickerson & Todd Rogers, Do You Have a Voting Plan?: Implementation
Intentions, Voter Turnout, and Organic Plan Making, 21 PsycHoL. Sci. 194 (2010).

127. “Tintend to reach x!” is how a goal intention is phrased. Gollwitzer, supra note 122, at 494.

128. Id. at 494-95.
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identifies a potential situation or circumstance and preidentifies an action in re-
sponse, that action becomes mentally accessible and easier to act on.'?® The pre-
planned response requires less conscious intent. The implementation intention places
the achievement of a goal under the direct control of “situational cues,” partially re-
moving the action from “conscious and effortful control.”*%

We can apply these lessons to the legal context, then test to see if they work. For
example, a self-help assistance packet or a notice can include sticky notes to be
placed on refrigerators or wall calendars.'3! Legal materials can include blank lines
for recipients to write down the dates, times, and locations of court hearings.**? If
information is to be delivered electronically—via an app or the web, for example
—the individual can be prompted to sign up for reminders through either e-mail or text.

B. Overcoming Barriers to Understanding

The legal system is complex, replete with procedural and substantive decision
trees that professionals, after formal training and practice, gain facility in navigating.
Reducing this complexity in effective self-help materials is not easy. Research in the
fields of education and psychology, however, offers some insights and suggests tools
that we posit can be effective in addressing barriers to effective deployment. In this
section, we arbitrage these insights.

1. Previewing Content and Context: Content Overviews and Advance Organizers

Studies from other fields have found that roadmaps or summaries help readers to
understand relationships among concepts.'* The education literature identifies two
specific strategies to do this: content overviews and advance organizers. The litera-
ture is mixed on which of these approaches are most effective, and the answer likely
depends on the purpose of the material. Both tools may be helpful if included in civil
legal materials for the lay individual.

Content overviews consist of concise outlines that provide the reader with a map
of the content in the text.'** They help prepare the learner for the task ahead and are

129. Id.

130. Id. at 495.

131. See Rogers et al., supra note 118, at 37.

132. See Katherine L. Milkman, John Beshears, James J. Choi, David Laibson & Brigitte
C. Madrian, Using Implementation Intentions Prompts To Enhance Influenza Vaccination
Rates, 108 PrRoc. NAT’L AcAD. Sci. 10415 (2011).

133. “Both signals and advance organizers help provide the reader with the hierarchical
structure of the materials. Ultimately, this contributes to better recall because the reader better
understands the relationship among subtopics.” Robbins, supra note 62, at 124 (citing Robert
F. Lorch, Jr., Elizabeth Pugzles Lorch & W. Elliot Inman, Effects of Signaling Topic Structure
on Text Recall, 85 J. Ebuc. PsycHoL. 281, 287 (1993)). “Advance organizers such as
roadmaps or summaries create a learning base that the reader can call upon as pre-learned
material when later introduced to the material in more depth.” Id. at 124.

134. Percy W. Marland & Ronald E. Store, Some Instructional Strategies for Improved
Learning from Distance Teaching Materials, in DISTANCE EDUCATION: NEW PERSPECTIVES
137, 145 (Keith Harry, Magnus John & Desmond Keegan eds., 1993).
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especially helpful when the learners have lower ability levels and when students must
learn facts or concepts, two conditions that are likely to be in the context of legal
self-help materials.*®® Overviews are useful when material can be broken up into dif-
ferent units and can be structured either in prose or outline form. They are only suc-
cessful to the extent they are simple and precise.**® Research suggests that having
each new section contain a small content overview before it begins is superior to
producing a single, large overview at the beginning of the material.*3"

Below is an example of a brief content overview used in a packet of materials
aimed at the unrepresented litigant defending herself in a debt collection lawsuit:**

Part Two: Know Your Rights

You now know that you should go to court. There are good reasons
why you might not have to pay anything. And there are good
reasons why you might not have to pay as much as the company
says. You have rights. Here, you will learn more about your rights.
You will learn more about the good reasons you might not have to
pay. That way, you can stand up for yourself when you get to court.

You don’t need to write any of this down. This will be easy to
understand. We’ll tell you what to say in court later. For now, just
read this to understand your rights.

Advance organizers provide context (instead of content) for the lesson and may
relate the topic to what the learner already knows.3® Research suggests that advance

135. See GARY R. MORRISON, STEVEN M. Ross, HOwARD K. KALMAN & JERROLD E. KEmP,
DESIGNING EFFECTIVE INSTRUCTION 16465 (7th ed. 2013); James Hartley & Ivor K. Davies,
Preinstructional Strategies: The Role of Pretests, Behavioral Objectives, Overviews and Ad-
vance Organizers, 46 Rev. Ebuc. RES. 239, 246 (1976) (noting that content overviews “pre-
pare” and advance organizers “clarify”). Content overviews are also helpful for “holist” learn-
ers, individuals who prefer a subject overview before filling in the details. John J. Sparkes,
Matching Teaching Methods to Educational Aims in Distance Education, in THEORETICAL
PRINCIPLES OF DISTANCE EDUCATION 135, 139 (Desmond Keegan ed., 1993).

136. See Hartley & Davies, supra note 135, at 244 (“A great deal of their success is thought
to lie in the manner in which they emphasize salient points, as well as select and condense
material.”).

137. I1d. at 252-53.

138. Note that this passage is written at a less than second-grade level in the Flesch-Kincaid
scale. See Measure Text Readability, READIBILITY SCORE, https://readability-score.com/text/
[https://perma.cc/HS7V-338T] (last updated 2017).

139. Hartley & Davies, supra note 135, at 244-45. David Ausubel is credited with being
the first to introduce the concept of the advance organizer. See generally DAVID P. AUSUBEL,
THE PSYCHOLOGY OF MEANINGFUL VERBAL LEARNING (1963). According to Ausubel, students
are able to learn new material only if they can subsume that material within relevant existing
concepts or knowledge. Id. at 85. Therefore, when students encounter advance organizers, they
should be able to learn and recall new information with less difficulty. See id. at 86. The or-
ganizer allows the learner to hierarchically organize the new information as a subset or sub-
concept of existing information. David P. Ausubel, The Use of Advance Organizers in the
Learning and Retention of Meaningful Verbal Learning, 51 J. EDuc. PsycHoL. 267, 267
(1960). The literature on the effectiveness of advance organizers is mixed, but many studies
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organizers are most useful when the material works hierarchically, from more inclu-
sive to less inclusive.**® For example, to help an individual defend herself in a law-
suit, an organizer might make a general statement about how required tasks in litiga-
tion fit together, such as the following: Any legal proceeding in court can be broken
down into a number of smaller parts. With each task that is performed successfully,
you move closer to winning the case. These statements could be accompanied by a
flowchart showing the sequence of steps subjects are likely to encounter in the
courtroom.

In our materials helping individuals file their own Chapter 7 bankruptcies, we use
the following advance organizer in the beginning of the materials. The “hurdles”
repeat throughout the materials.

[ —

\

Discharge: Your Fresh Start

[ —

Step 4.
: Send
to the bankru/?t::; Cﬁ;zms
= rt

point to an improvement in learner performance. See Hartley & Davies, supra note 135, at
255-56.
140. Marland & Store, supra note 134, at 143-44.
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Some researchers have found that advance organizers that highlighted the ease of
use of the material and that noted that no prior knowledge was necessary to perform
the tasks increased study subjects’ confidence in their abilities and reduced anxiety.!4!
Subjects who received materials with these types of organizers demonstrated better
learning outcomes and were less likely to be discouraged and walk away from a task.'#?

2. Organizing and Structuring Content

Content and context cues like overviews and organizers are helpful only to the
extent individuals can identify the structure they provide. The education literature
discusses several strategies that can improve students’ understanding of the structure
of new instructional material. Moving from the more general to the specific, these
include providing an outline of the material, using headings, and properly grouping
and sequencing different types of information.

Providing an outline at the beginning of the text can help readers see the structure
of the text and enables them to read the text nonlinearly if they choose.!*® Below is
an example of the first page of a packet designed to help an unrepresented individual
defend herself in court:

You Can Stand Up For Yourself in Court!

This packet 1s here to help you get through the court process. Pine Tree Legal
Assistance can’t assign you a lawyer. There just aren’t enough lawyers to go
around. But, you can make it through court without a lawyer. This packet will
show you how. It’s organized in four parts:

0O (_T0: COURTHOUSE ) ©

Part One is called, “Go To
Court.” It explains why you Courmiause

should go to court. @ — ——
“JLEF v dia U U

Part Two is called, “Know Your Rights.” "i’

It tells you why you might not have to pay g y
any money, or as much money as the

company suing you says you owe.

141. See Loorbach et al., supra note 111, at 345, 350.

142. Id. at 350, 352.

143. James Hartley, Designing Instructional and Informational Text, in HANDBOOK OF
RESEARCH ON EDUCATIONAL COMMUNICATIONS AND TECHNOLOGY 917, 925 (David H.
Jonassen ed., 2d ed. 2004).



2017] SELF-HELP, REIMAGINED 1155

The literature suggests that the use of headings is helpful when introducing the
reader to a new topic.** This is unsurprising, but we found few examples of a
thoughtful use of headings in existing self-help materials. Research suggests that the
use of headings increases the recall of ideas by signaling that the topic is distinct and
by providing the reader with context and a structure to follow.'*® The premise is that
transitions between sections place a heavy processing demand on readers.**¢ Readers
must suppress the topic of the section that has just finished and must then identify
the new topic of the next subsection and fit it within the context of the text struc-
ture.’*” Topic headings reduce the burden of these transitions.

Research also suggests the best order in which to present information. For exam-
ple, information ordinarily should be presented chronologically, as this will make it
easier for readers to follow.'*® When possible, threatening information should be pre-
sented first, followed by subject-specific information that will help the individual
cope with the threat.*® Studies have found that this order of presentation energizes
the reader, whereas the reverse leaves them feeling “alarmed and overwhelmed.”>°
Based on this research, self-help materials might present the consequences of, for
example, not coming to court first, followed by an explanation that the information
packet contains information that will help the individual avoid those consequences.

At the paragraph level, a prominent education scholar recommends the use of sig-
nal words to develop the conceptual structure of the passage. Some words (“on the
other hand”) signal comparisons; others (“first,” “second,” “reasons for this are”)
signal the structure of the argument; still others (“therefore,” “as a result”) signal
causal relationships.’®! This recommendation is not universal,'>? there is research
suggesting that the age of the reader may impact the effectiveness of certain content

144. Robbins, supra note 62, at 124-25.

145. 1d. at 125-26; Jukka Hydnd & Robert F. Lorch, Effects of Topic Headings on Text
Processing: Evidence from Adult Readers’ Eye Fixation Patterns, 14 LEARNING &
INSTRUCTION 131, 133-34 (2004). Headings also produce a slight decrease in recall of familiar
topics, Robert F. Lorch, Jr. & Elizabeth Pugzles Lorch, Effects of Headings on Text Recall and
Summarization, 21 CoNTEMP. EDUC. PsycHoL. 261, 268 (1996), but this is unlikely to be an
issue in the case of legal materials for a lay audience. When undergraduate readers are pre-
sented information without headings, they rely on length as a cue for determining what is
important and what is not; when they are presented with headings, however, they do not rely
on length as a cue. Id. at 273. If choosing not to use headings in parts of self-help materials,
designers should be mindful of the fact that the length of the presentation of the topics might
influence the level of importance readers assign to the topics.

146. Hy6né & Lorch, supra note 145, at 133.

147. 1d.

148. See Hartley, supra note 143, at 926.

149. Steven Prentice-Dunn, Donna L. Floyd & James M. Flournoy, Effects of Persuasive
Message Order on Coping with Breast Cancer Information, 16 HEALTH EDuUC. RES. 81, 84
(2001). It should be noted, however, that this study only measured initial attitudes, not later
behavior in response to the information.

150. Id.

151. Hartley, supra note 143, at 927.

152. See, e.g., Bastable et al., supra note 76, at 293 (recommending that one limit the use
of transition phrases because they lengthen sentences and make them harder to read).
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organization and structure tools.!> One way to reconcile the disagreement in the
studies is to note that it signaling words seem to be particularly helpful in the absence
of headings.*%*

At the sentence level, thematic grouping of items in lists may be helpful when
there are a large number of instructions.>® Such groupings can help provide structure
and organization. In a list, the most important information can be placed first and
last, as this is where readers are most likely to look.*® Finally, lists should be sepa-
rated from the main text using bullets or numbers and arranged vertically instead of
embedded within a paragraph.>’

3. Fulfilling the Promise of Plain Language

We have noted that the current best practices for self-help materials and court
forms highlights the importance of using plain language. But whether a writing is
sufficiently “plain” is hard to ascertain. As the federal government’s website on the
topic notes, “plain language is defined by results—it is easy to read, understand, and
use.”*% A results-based definition makes it impossible to know whether something
is written in plain language; whether the claims about plain language are true can

153. See James Hartley, What Does It Say? Text Design, Medical Information, and Older
Readers, in PROCESSING OF MEDICAL INFORMATION IN AGING PATIENTS 233, 239 (Denise C.
Park, Roger W. Morrell & Kim Shifren eds., 1999). We note that there is considerable evi-
dence that age influences the processing of information. Experiments in the deployment of
medical information have found that the use of pictures and illustrations differs by age groups.
See, e.g., Morrell et al., supra note 82, at 166 (studying prescription drug labels); see also Liu
et al., supra note 82; van Weert et al., supra note 82. A note of caution, therefore, seems
appropriate. Individuals above the age of sixty may process professional legal information
differently from younger individuals. Materials may need to address different populations dif-
ferently. See NAT’L INST. ON AGING & NAT’L LIBRARY OF MED., MAKING YOUR WEBSITE
SENIOR FRIENDLY: A CHECKLIST, http://www.nlm.nih.gov/pubs/checklist.pdf [https://perma
.cc/XU3K-DHXS]; James Hartley, Peter Burnhill & Lindsey Davis, The Effects of Line Length
and Paragraph Denotation on the Retrieval of Information from Prose Text, 12 VISIBLE
LANGUAGE 183 (1978); Ronald B. Larson, Enhancing the Recall of Presented Material, 53
CoMPUTERS & EDuc. 1278 (2009); Daniel Morrow & Von O. Leirer, Designing Medication
Instructions for Older Adults, in PROCESSING OF MEDICAL INFORMATION IN AGING PATIENTS
supra, at 249; Daniel Morrow, VVon Leirer & Patsy Altieri, List Formats Improve Medication
Instructions for Older Adults, 21 EDuc. GERONTOLOGY 151 (1995) [hereinafter Morrow et al.,
List Formats]; Daniel G. Morrow, Von O. Leirer, Jill M. Andrassy, Catherine M. Hier &
William E. Menard, The Influence of List Format and Category Headers on Age Differences
in Understanding Medication Instructions, 24 EXPERIMENTAL AGING RES. 231 (1998);
Prentice-Dunn et al., supra note 149.

154. Jan H. Spyridakis, Signaling Effects: Increased Content Retention and New
Answers—Part 11, 19 J. TECHNICAL WRITING & Comm. 395, 408 (1989).

155. See Morrow et al., List Formats, supra note 153, at 163.

156. Bastable et al., supra note 76, at 290. Psychologists term this the “serial position ef-
fect.” See Saul MclLeod, Serial Position Effect, SimpLYPsycHoLoGgy (2008),
http://www.simplypsychology.org/primacy-recency.html [https://perma.cc/Q8PY-HLTV].

157. Hartley, supra note 143, at 926.

158. What Is Plain Language?, supra note 12.
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only be ascertained empirically. Its success is also necessarily contextual; what mat-
ters is whether the target audience finds the material easy to read, understand, and
use. Consequently, testing the material with the target audience must be a critical
component of any plain-language writing. We discuss testing further in Part I1l. In
this Part, we turn to some of the best guidance and research on writing language that
will be accessible to the lay individual.

We begin with some “don’ts” that are particularly relevant to lawyers. Some of
this research comes from the study of jury instructions: language written by lawyers
for lay individuals. Charrow and Charrow provide what is perhaps the most rigorous
accounting of specific conventions in legal writing that thwart comprehension, >
First, they find that lay people have difficulty processing nominalizations (e.g.,
words ending in —tion and —ment), prepositional phrases (such as “as to””), double and
triple negatives, passive construction (especially in subordinate clauses), and sen-
tences with multiple subordinate clauses.'®® In addition, other scholars caution
against using compound and abbreviated words.*6

Many of these admonitions are familiar to most lawyers, and indeed, to most writ-
ers. But familiarity has not resulted in observance.

In a less intuitive suggestion, Charrow and Charrow warn against what they term
“‘whiz’ deletions,” places where the clarifying phrase “which is”—as in any state-
ment of counsel which is made during trial—is deleted.*6? Unfortunately, their study
design cannot definitively tell us whether reinstating the deleted whizes alone would
lead to a marked improvement in lay understanding of the content.' But their find-
ings do suggest that this might be true, in particular if one avoids whiz deletions and
passive construction.'®* We note also that comprehension in this study improved
when the text included words such as “should” and “must”; the authors hypothesized
that the readers’ attention was drawn to these strongly worded phrases.'%°

Studying how to improve jury instructions, Smith and Haney recommend includ-
ing specific hypothetical examples that could surface in the trial.*% Further, they
suggest offering details that create a mental model of the situation, such as creating
a protagonist in a “story,” referring to a judge by name, or providing the motivations
of the key participants.t®” Other researchers recommend a simulated successful

159. Robert P. Charrow & Veda R. Charrow, Making Legal Language Understandable: A
Psycholinguistic Study of Jury Instructions, 79 CorLum. L. Rev. 1306 (1979).

160. Id. at 1321-27.

161. Bastable et al., supra note 76, at 292.

162. Charrow & Charrow, supra note 159, at 1323.

163. Seeid. at 1323, 1338.

164. Seeid. at 1338.

165. Id. at 1324.

166. Amy E. Smith & Craig Haney, Getting to the Point: Attempting To Improve Juror
Comprehension of Capital Penalty Phase Instructions, 35 LAw & Hum. BEHAV. 339, 343
(2011) (referring to this as concreteness).

167. 1d. at 344, 347 (referring to these insights as “situation models” and “story model”
that collectively make up “pinpoint” instructions). Sara Gordon also recommends the use of
“worked examples”—step-by-step explanations of how to solve an example problem—as a
way to help jurors overcome their incorrect preexisting patterns and create correct new ones.
Sara Gordon, Through the Eyes of Jurors: The Use of Schemas in the Application of “Plain-
Language” Jury Instructions, 64 HASTINGS L.J. 643, 671-72 (2013).
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conversation; namely, a “guided didactic conversation,”*® suggesting that the
technique improves reader motivation.'%® As discussed above, our debt collection
self-help materials include Blob as our protagonist character, which frequently
allows readers to impute Blob’s motivations. Finally, and perhaps unsurprisingly,
research also suggests that presenting information in an informal style with personal
and possessive pronouns aids comprehension.*®

4. Using Typography Effectively

The look of a document affects its readability. Typography, “the art and technique
of arranging type to make written language legible, readable and appealing,” is a
significant component of that look.* Typography consists of three factors: typeface,
spacing, and layout.*”? Typeface characteristics involve the letters themselves and
include attributes like style, size, x-height,'”® weight, and slant.}”* Spacing refers to
the distance between letters (termed character spacing or tracking) and between lines
of text (termed leading).1™ Layout encompasses line length, the number of text col-
umns, text justification, and the like.17® All three factors affect the legibility of a doc-
ument as well as the reader’s perception of the information.

A left-aligned” text layout that effectively and liberally uses white space®’® has
been shown to enhance legibility.1” Serif fonts,*®° such as Times New Roman in

168. BORJE HOLMBERG, THEORY AND PRACTICE OF DISTANCE EDUCATION 47 (2d ed. 1995).

169. Borje Holmberg, Testable Theory Based on Discourse and Empathy, OPEN LEARNING,
June 1991, at 44, 45.

170. Holmberg, supra note 44, at 117.

171. Typography, WIkiPEDIA (last modified Jan. 9, 2017, 4:42 PM),
http://en.wikipedia.org/wiki/Typography [https://perma.cc/2CAP-F8TS].

172. Michael S. McCarthy & David L. Mothersbaugh, Effects of Typographic Factors in
Advertising-Based Persuasion: A General Model and Initial Empirical Tests, 19 PsycHoL. &
MARKETING 663, 667 (2002).

173. Id. “[X]-height refers to the size of the lower-case letters that have no ascenders or
descenders [such as a, c, e, n].” Id. at 676. The following letters have ascenders: |, d, f, t, b, h.
The following letters have descenders: p, g, y.

174. 1d. at 667.

175. MATTHEW BUTTERICK, TYPOGRAPHY FOR LAWYERS 92-94 (2d ed. 2015) (distinguish-
ing letterspacing from “kerning” or “the adjustment of specific pairs of letters to improve
spacing and fit”"); McCarthy & Mothersbaugh, supra note 172, at 672.

176. 1d. at 665-66.

177. Left-aligned text is easier to read. Robbins, supra note 62, at 130. Justified text has
been found to adversely affect legibility. Full justification can create “rivers” (large gaps be-
tween words) on the page, or equal word space can make the text more approachable. KAREN
A. SCHRIVER, DYNAMICS IN DOCUMENT DESIGN: CREATING TEXT FOR READERS 270 (1996).
But see Hartley, supra note 143, at 923; Robbins, supra note 62, at 130-31.

178. A document is more legible when less than fifty percent of the page is devoted to
print. See Robbins, supra note 62, at 124.

179. Text proximity (placing things closer together or using space to indicate a new idea)
denotes relationships between concepts. Robbins, supra note 62, at 128.

180. “The popular view among graphic designers is to use serif fonts, like Times or
Garamond, for large blocks of text. Those designers conclude that serif fonts read more easily
in blocks of print text.” Id. at 119-20.
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eleven- or twelve-point size'® that are proportionally spaced®? should be used for
large blocks of text.18 Headings in contrasting fonts (sans serif, such as Verdana)
and type (boldface, upper- and lowercase*®*) and a larger size (e.g., fourteen point)18®
provide important visual cues'® that can enhance recall of material X8

Consistency of formatting—for example, all headings in the same typeface, size
and boldness—establishing patterns within a document has been shown to increase
legibility and commensurately decrease the stress level of readers.'®® But cuing de-
vices (underlining, italics, boldface) can also signal topic structure and provide em-
phasis of important concepts.'®® However, when used within the text, these devices
improve performance in situations where students only need to know the information
being emphasized.%°

To increase legibility, spacing should be ample and consistent,*** and paragraphs
should be separated by an extra line of space.®® Text should take up at most fifty
percent of a page.'® Illustrations and white space in the margins should encompass
the remaining half of the page.’®* Recommendations for line length vary between

181. Eleven-point Roman is considered the most legible for the line length. 1d. at 122. But
note that larger type sizes, either twelve or fourteen point, are recommended for older readers.
See MICHELE M. ASPREY, PLAIN LANGUAGE FOR LAWYERS 263 (4th ed. 2010) (pointing to lit-
erature suggesting that even larger type sizes, fourteen to twenty point, are better for elderly
readers).

182. Robbins, supra note 62, at 121. Reading speed is slower for serif monospaced fonts
like Courier. Id. Greater spacing between letters makes it harder to process individual words
and to distinguish words from one another. McCarthy & Mothersbaugh, supra note 172, at
672.

183. Robbins, supra note 62, at 119-20. Researchers have also explored theories related to
the how typeface can influence the impression created about the entity or product being com-
municated. See Pamela W. Henderson, Joan L. Giese & Joseph A. Cote, Impression Manage-
ment Using Typeface Design, J. MARKETING, Oct. 2004, at 60.

184. See Robbins, supra note 62, at 115.

185. Id. at 122.

186. See van Weert et al., supra note 82.

187. See generally Larson, supra note 153.

188. Lonsdale et al., supra note 61, at 449 (“By considering the legibility of texts, the de-
sign of reading examinations can be improved and potential difficulties minimized (e.g., stress
can be minimised).”).

189. “[P]sychologists recommend boldface as the cueing device of choice when the writer
wishes to add emphasis.” Robbins, supra note 62, at 119 (citing MILES A. TINKER, LEGIBILITY
OF PRINT 62 (1963)).

190. Jonathan G. Golding & Susan B. Fowler, The Limited Facilitative Effect of Typo-
graphical Signals, 17 CoNTEMP. EDUC. PSycHoL. 99 (1992). Students perform better on
knowledge of signaled information when textual materials use typographical signals. Id.

191. See Hartley, supra note 143, 922-24; Robbins, supra note 62, at 123-24.

192. Compared to texts that did not skip a line between paragraphs and did not use an
indent, texts that skipped a line were far more readable. Hartley et al., supra note 153, at 193.
Although Hartley found that having an indent (on top of the additional line) did not affect
readability, id., Robbins asserts that indentation makes it more difficult to distinguish between
paragraphs. Robbins, supra note 62, at 129.

193. See SCHRIVER, supra note 177, at 275; Robbins, supra note 62, at 124.

194. See Bastable et al., supra note 76, at 294.
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thirty and seventy characters per line (approximately six to twelve words per line for
a twelve-point font).%

When text contains illustrations or multiple headings, materials should use a one-
column layout with wide margins.*®® If using minimal headings and illustrations, a
two-column layout increases readability of the text.*®” Researchers have not found a
difference in readability between landscape and portrait leaflets,® but the portrait
version is more compact, making it easier to read at a glance.**®

Taken together, these best practices from typography suggest that self-help mate-
rials should use eleven- or twelve-point serif font, such as Times New Roman, for
text; include headings in a larger bolded font, such as Verdana fourteen point; have
one-and-a-half- to two-inch margins; and use bold, italics, and underlining sparingly.
Since we recommend the use of headings and, earlier, illustrations, a one-column
layout in portrait mode is likely the best layout.

5. Commoditizing the Process: Maximizing Procedural Knowledge

Prior research has established that many legal issues faced by higher-income and
educated individuals can be addressed by legal professionals with routinized re-
sponses. Some law can be commoditized.?®® Moreover, commoditized legal offerings
can be faster, cheaper, and potentially less prone to error for many clients. Building
on the distinction between conceptual and procedural knowledge discussed previ-
ously, we hypothesize that the same is true for the justiciable problems faced by LMI
individuals.

Commoditized law is everywhere. Courts and legal-service providers use check-
the-box and fill-in-the-blanks complaint and answer forms.?* Document-assembly
computer programs exist on the web.2°2 We propose even more simplistic forms than
those currently available, with some tailored to an individual’s situation. Printed be-
low is a portion of an answer form for a lay individual responding to a debt collection
lawsuit. Following the plain English explanation, in italics, is language that expresses

195. Bastable recommends no more than thirty to forty characters per line, id. while
Schriver says no more than eight to twelve words, or forty to seventy characters, per line.
SCHRIVER, supra note 177, at 263. Asprey also recommends between forty and seventy char-
acters per line. ASPREY, supra note 181, at 265. For a twelve-point font, Robbins recommends
that the line length be between 2.75 and 4 inches. Robbins, supra note 62, at 123.

196. Hartley et al., supra note 153, at 193-94; see also Lonsdale et al., supra note 61, at 448.

197. Hartley et al., supra note 153, at 193.

198. James Hartley & Matthew Johnson, Portrait or Landscape?: Typographical Layouts
for Patient Information Leaflets, 34 VISIBLE LANGUAGE 296, 307 (2000).

199. Id. We hypothesize that lay individuals will be more likely to use printed materials in
the courtroom when printed in portrait style.

200. See Kritzer, supra note 3, at 725-27; Jerry Van Hoy, Selling and Processing Law:
Legal Work at Franchise Law Firms, 29 LAw & Soc’y Rev. 703, 715-22 (1995).

201. See, e.g., STATE CouRT ADMIN. OFFICE, MICH. CouRTs, FORM No. PCA301A,
PETITION FOR DIRECT PLACEMENT ADOPTION: (2015), http://courts.mi.gov/Administration
/ISCAO/Forms/courtforms/adoptions/pca301a.pdf [http://perma.cc/BE8CN-WPVJ].

202. See, e.g., Start Your Case in New Hampshire, TurRBO CT., https://turbocourt.com
/go.jsp?act=actShowState&tmstp=1426554638745&id=29465829 [https://perma.cc/PMAU-ATLT]
(New Hampshire small claims court initiation process).



2017] SELF-HELP, REIMAGINED 1161

the legal implications of the preceding sentence. The non-italics text is written at a
fourth-grade level.2%® The language in italics, in contrast, is at a ninth-grade level 2%
The answer form invites the reader to pay no attention to the latter.

Figure 1. Example of an answer that uses procedural instead of conceptual knowledge.

ANSWER

| believe | have the following defenses that support my argument
that 1 am not legally responsible to pay the Plaintiff:

Check each box that applies to you!
Don’t worry about the italics. They’re for the judge.

[ ] 1 do not know the company suing me. | do not remember
ever doing any business with this company. Therefore, | deny
that | owe this company any money.

[] Even if I did owe some money, | do not know if this amount
is right. 1 do not know how they came up with this amount.
Therefore, | deny that | owe it.

[ ] 1'am not the person named in the papers | received about this
lawsuit. Therefore, | deny that | owe this company any
money.

203. See Measure Text Readability, supra note 138 (scored 3.6 on the Flesch-Kincaid scale).
204. Id. (scored 9.2 on the Flesch-Kincaid scale).
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Scripts might also be a way to help the lay individual “say the right words” when
in court. We hypothesize that having a simple script may instill confidence in the
individual and make it more likely that she will speak up in court. In addition, re-
minding the self-represented litigant to practice the script in front of a mirror, or with
a friend, as shown in the two cartoons below, can also help her to prepare for what
she might face.

Show me -
your proofl
o —
_/'
X
Practice with a friend.

Finally, we hypothesize that visualizing what could happen in court when the lay
individual speaks up will also help instill confidence.

Do you have Those are good points.
Judge, that anything to say? i e goedpem

person owes me J
A
'""/','E" YES.
L

An example of a script follows. The lay individual need not have a conceptual
understanding of the rules of evidence or the law regarding chain of title to a debt.
Rather, the individual need only say the right words (namely, these words) to the
judge at the right time. This script is at a sixth-grade reading level on the Flesch-
Kincaid scale.
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When it’s your turn to talk, N
you can read this to the judge! ,

Your Honor, there are three problems here:

First, the proof from the other side has to come from
someone who knows what they are talking about. It

doesn’t matter if that proof comes from paper records or
from something else. The person still has to know what
they are talking about. Otherwise, those papers could just be
made up! They need “personal knowledge.”

Second, no one can talk about things someone else told them. For
example, no one from the company can say, “John told me this
person owes me $1000, so I know it’s true.” They can only talk
about things they’ve seen or done themselves. They can’t use
“hearsay.”

Third, the company has to prove the amount | owe. It has to show
you papers or records showing why the amount it has in its paper
is right. They have to “prove damages” and “produce business
records.” Now I know, Your Honor, that the rules of evidence
don’t apply 100% here. But you should still consider what I just
said. Where’s the real proof?

Also, Your Honor, if the lawyer is not an “original creditor”:

Please check that the lawyer’s company has proved they’ve got
the rights to my particular account. The lawyer has to produce a
contract, with my account number on it, that shows that they
bought my account. Otherwise, it’s not enough. And again, please
make sure that someone with “personal knowledge” signed any
papers the lawyer has. Without “personal knowledge” about my
particular account, with my account number, I don’t know that this
lawyer has the rights to my specific account.
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6. Teaching Concepts by Analogy Where Conceptual Knowledge Is Needed

Legal professionals are trained as decision makers and problem solvers.2% Effec-
tive decision making and problem solving grow out of a professional’s ability to or-
ganize a vast body of knowledge and recognize patterns in factual circumstances and
possible solutions.?%® According to researchers, professionals acquire this ability by
induction (either through drawing on experiences in similar contexts or through re-
peated experiences with the topic in question) or by analogical reasoning.”

A layperson has no experiences to draw on, nor the knowledge base from which
to organize information and recognize patterns. The absence of this foundation is a
barrier to an individual understanding conceptual legal information when such an
understanding is necessary to understand and thus address a problem. Conceptual
knowledge may be needed, for example, when a layperson has to respond to a query
outside the scope of a script.

In such circumstances, the literature suggests that teaching by use of analogy,
preferably multiple analogies, can be more effective than abstract instruction.?%

Below is an example of using multiple analogies, one visual and the other textual.
Visually, the wrong amount is analogized to a piece of paper that is too long. Textu-
ally, the wrong amount in a debt collection context is analogized to the wrong amount
in a grocery store.

205. Blasi, supra note 46, at 327.

206. Id. at 332-42.

207. Id. at 356.

208. See ANDERSON, supra note 41, at 230; Blasi, supra note 46, at 359; Gick & Holyoak,
Schema Induction, supra note 53, at 32.
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Don’t Pay if It’s the Wrong Amount!

Don’t give away your money!

Suppose you pick out $100 worth of food at the grocery store. But when
you get to checkout, the cashier says, “You owe us $180.” You wouldn’t
just pay $180. You would say, “Why the extra $80? Where did that
come from?” Maybe that $80 extra charge isn’t right. And if the cashier
can’t tell you where the $80 came from, you’d say, “T won’t pay that.
Not until you prove to me that I owe it.”

It’s the same way in court!

Some lawyer has said that you owe their company an amount of money.
Do you remember that amount? Is that amount exactly how much you
remember owing? If not, ask for the proof!
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I11. TESTING NEW MATERIALS: A CRUCIAL AND ITERATIVE PROCESS

Researchers in the education, psychology, public health, and other fields agree
that testing is imperative. But how does one test? Interviewing individuals from the
population likely to use the materials is a first step, but we in law can learn much
more from other fields about how to test our materials more methodically. This Part
suggests ways to test proposed self-help materials. It also describes some of what we
have learned while testing our financial-distress materials.

A. The Literature on Testing

Research highlights the need to test distinct parts of materials, such as individual
illustrations, as well as the whole.?®® Computer-based tests can be a good first step to
ensuring the readability of instructional materials;?'° they are easy to use and help-
ful.2** However, instructional texts should always undergo multiple kinds of testing,
and some research suggests that computer readability scores can be suspect in the
legal context.?*?

What can we learn from other fields about testing the effectiveness of legal texts
on human subjects? To test comprehension of the material, cognitive psychologists
suggest asking open-ended questions.??® Specifically, scholars have developed four
categories of comprehension questions that can be asked about a text: “text base
macro, text base micro, situation model macro, and situation model micro
questions.”?%4

Text-base questions are ones whose answers are “stated literally in the text,” ei-
ther on the macro (global, or heading-level) or micro (local, or sentence-level) lev-
els.2*> Answering these questions correctly means that the reader is able to recall
portions of a text literally; that is, they have at least a superficial understanding of
it.21® For example, a text-base macro question about a set of materials on student loan

209. Houts et al., supra note 23, at 189 (recommending systematic evaluation of pictures
used in health-education materials).

210. Bastable et al., supra note 76, at 283-84. These tests may be useful but should be used
with caution. For example, different types of word processing software—even different ver-
sions of the same software—encode the same readability measure in slightly different ways;
thus one must use the same software version to process different texts. Hartley, supra note
143, at 932.

211. Computer-based formulas tend to reward short, choppy sentences; but if overdone,
these can be difficult to read. 1d. at 932—-33. Formulas also disregard the order of words and
sentences, something that can be critical to a person’s understanding. Id.

212. See, e.g., Charrow & Charrow, supra note 159, at 1341.

213. Marieke Kools, Margaretha W.J. van de Wiel, Robert A.C. Ruiter, Anica Criits &
Gerjo Kok, The Effect of Graphic Organizers on Subjective and Objective Comprehension of
a Health Education Text, 33 HEALTH EDuc. & BEHAV. 760, 761, 769-70 (2006). Designers
should limit the use of multiple-choice questions, as these do not tell us what the person does
not understand. Id. at 770.

214. Id. at 763; see also Rijk Hofman & Herre van Oostendorp, Cognitive Effects of a
Structural Overview in a Hypertext, 30 BriT. J. Ebuc. TECH. 129, 133 (1999).

215. Kaools et al., supra note 213, at 763.

216. Id.
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repayment options might ask what are the two repayment options available to federal
student loan borrowers. A text-base micro question might ask what kinds of ques-
tions should you ask a student loan counselor about your loan.

Situational-model questions are designed to elicit whether the tester has acquired
a deeper knowledge of the material and can generalize the knowledge she has ac-
quired from the material to new situations.?'” As such, situational-model questions
might be useful in contexts in which conceptual, as opposed to just procedural,
knowledge is essential. Answering situational-model questions requires that the
reader make inferences on the global and local levels.?*® For example, a situational-
model macro question for a set of materials that discussed debts generally might ask,
“If a defense to a credit card collection action is that the debt is too old to collect,
would that defense be available to you if a hospital was suing you to collect a debt?”
A situational-model micro question on the same materials might be, “What other
defenses might be available to you when a creditor is suing you on a medical debt?”’

The task for the researcher is threefold for each set of materials to be tested: create
questions at these four levels, identify the correct answers, and construct a scoring
system.?'® Researchers can then test different variations of potential materials with
the aim of improving the scores thus obtained.

Other fields suggest other methods. James Stratman, a communication theorist
writing for a legal audience, suggests the use of protocol analysis. In particular, he
suggests tape-recording real-world subjects thinking out loud while they read the
material being tested—termed a “concurrent protocol.”?? Stratman notes that the
point here is “to find out what helps or hinders the readers in their effort to compre-
hend and use the text.”??* Although the purpose of this method is “not necessarily to
have the readers criticize or evaluate what they read, . . . they may do so spontane-
ously at times.”??> The researcher does not interrupt in these cases; the tester goes
through all of the material while speaking aloud. “Researchers later analyze her tran-
scription to see what information she used or perhaps failed to use in the problem-
solving process.”??

Testers sometimes find it difficult to tell researchers that something is not clear
about materials the researcher created. One technique that we have used is asking
testers whether they think that someone else of lower intelligence would have trouble
understanding the material, which elicits more honest feedback.??* We asked testers
to ask the question not just about the material as a whole, but also about specific
words or sentences. The intuition is that test subjects are more forthcoming when
answering a question about someone else instead of themselves.??

Another researcher suggests using a “cloze test”: presenting a passage to readers

217. 1d.

218. Id.

219. Id. at 764-66.

220. James F. Stratman, Teaching Lawyers To Revise for the Real World: A Role for
Reader Protocols, 1 J. LEGAL WRITING INST. 35, 41-42 (1991).

221. 1d. at42.
222. Id. at42-43.
223. Id. at42.

224. See Hartley, supra note 143, at 931.
225. 1d.
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with every nth word missing and asking readers to fill in the missing words.??® The
higher the performance on the “cloze test,” the more comprehensible the material.?%’
Still another way to test the material is to have readers circle sections, sentences, and
words that they think would cause trouble for other readers of lesser ability.??® Read-
ers can also be asked to rate on a one-to-ten scale different layouts of text; in this
scenario, researchers should provide one text as a baseline so that it is possible to
make sense of what their ratings mean.??°

B. Our Experiences

For the past three years, we have been iteratively developing and testing self-help
materials for individuals in financial distress using some of the techniques just de-
scribed. We have done so by visiting small claims courts in Massachusetts, Maine,
and Connecticut on days in which debt collection cases are calendared. Part of our
testing has been asking people about their understanding of different images used in
our self-help materials to communicate legal concepts.

As mentioned previously, we have used semistructured cognitive interviews to
evaluate our materials. The primary creators and testers of our materials have been
students at our three law schools.?*® We began relying on law students for practical
reasons, but we have since become convinced that law students should be involved
in the creation of self-help materials wherever possible. Law students have an abso-
lutely critical asset that most practitioners and law professors lack: inexperience. Law
students encountering legal concepts for the first time are in the rare position of being
able to understand the legal problem (by virtue of their legal training) while encoun-
tering it as new and unfamiliar.

We close with a few specific “lessons learned” from testing our reconceptualized
materials. Our testing process has demonstrated that sometimes what we (as attor-
neys, legal academics, and law students) find obvious, clear, and intuitively appeal-
ing is not always what individuals in severe financial distress find helpful.®* One
example that one of us continues to have difficulty accepting appears below.

226. 1d.
227. 1d.
228. Id.

229. Id. at 931-32.

230. Organized in teams by subject matter, students have collaborated on creating all of
our materials. We supervised, of course, but this has been predominantly a student-led effort.
The students have also tested the bulk of our materials. After some training and shadowing,
the students visited small claims courts on days in which debt collection matters were calen-
dared. They brought current copies of materials as well as ten-dollar Dunkin Donuts gift cards
to offer to testers. We did not request personal information about the testers, other than to
inquire whether they were visiting court for a debt collection matter.

231. The reverse may also be true. As observed by a University of Connecticut Law School
student during a cognitive interview of a pro se debt collection action defendant:

One thing that stood out to me was captioning: “Your debt may be too old to
collect!” I am always hesitant about the use of exclamation points. Perhaps I
watched too many “Hogan’s Heroes” episodes in my youth, but they always seem
to convey authority: “Achtung!” T would also think that poor people might find
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automation and routinization of law is impossible.?4

In contrast, one premise of “thinking like a nonlawyer” is that the set of legal
problems experienced by human beings (as opposed to incorporeal entities) requiring
irreducibly complex judgments is small. A second premise is that the recipe for solv-
ing the legal problems of human beings has five-parts mundanity and four-parts psy-
chology for every one-part formal law. A third premise is that even that one-part
formal law can, in many settings involving human beings, be commoditized. The use
of the word “recipe” immediately above is deliberately evocative. Gourmet cooks
serve the rich and famous. The rest of us put dinner on the table by following written
instructions on cookbooks, on the backs of cans and boxes, or by following habits.
Our future work explores the nature and implications of thinking like a nonlawyer.

240. Sociologists have long recognized that the claim of an exclusive ability to make ir-
reducibly complex judgments, a kind of problem solving that resists automation and routini-
zation, is one of the hallmarks of a profession. See, e.g., Harold L. Wilensky, The Profession-
alization of Everyone?, 70 Am. J. Soc. 137 (1964).



