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had with KROQ, the FCC admonished WALE."”
By November 1991, the FCC was ready for action. It drafted a notice

of a proposed rule which read as follows:
No licensee of any broadcast station shall broadcast information or
other material it knows to be false if its foreseeable that broadcast of
the information could cause substantial public harm, and if broadcast
of the information does in fact directly cause substantial public harm.

Note 1:

For purposes of this rule, “public harm” is immediate, substantial
and actual damage to the health and safety of the general public or to
property, or substantial diversion of law enforcement or other public
safety authorities from their duties.

Note 2:

The public harm will be deemed foreseeable if the licensee could
expect with a significant degree of certainty that public harm would
occur. Foreseeability will not be inferred from warnings or disclaimers
associated with the broadcast. Lack of foreseeability may be
detegm%ned in light of factors such as the content of the broadc?gst or
the timing of the broadcast (e.g., April Fool’s Day or Halloween).

The proposed rule had three requirements that would trigger sanctions: (1)
the licensee must have known that the broadcast material was false; (2) the
hoax must have directly caused immediate, substantial, and actual public
harm; and (3) the public harm must have been foreseeable.

Before making a final decision on the proposed regulation, the FCC
sought comments from broadcasters and the public on any aspect of the
rule. However, the FCC asked for explicit advice in the following areas: (1)
whether elements of the rule were adequate to prevent dramatizations from
unnecessary scrutiny; (2) whether the phrases “public harm,” “immediate,”
and “substantial” should be construed broadly or narrowly; (3) whether
determining the existence of substantial public harm should be based on
how widespread the harm is or on how severe it is, regardless of how many
are affected; (4) whether actual harm or the mere threat of harm should be
required in order to trigger sanctions; (5) whether laws of various
jurisdictions make such a rule unnecessary; and (6) what factors should
help determine whether or not public harm is foreseeable.” Additionally,
the FCC asked for more general comments regarding First Amendment
concerns, including whether or not the rule might be vague, overbroad, or
restrictive.”

135. Seeid.

136. Amendment of Part 73 of the FCC’s Rules Regarding Brdcst. Hoaxes, Notice of
Proposed Rule Making, 6 F.C.C.R. 6935, para. 7 (Nov. 14, 1991).

137. See id. at paras. 2-6.

138. Seeid. at paras. 1-6.
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Along with the notice of the proposed rule, Commissioner James H.
Quello, the same commissioner who dissented from the KIKX license
revocation in 1980, offered a separate statement, which begins as follows:

I welcome this proceeding given the number of high-profile
broadcast hoaxes during the past year. Generally, I do not see how the
public interest is served by a broadcast that does nothing more than
scare or alarm the audience for the mere thrill of it. We should be able
to draft a rule to deal with such situations.

At the same time, I recognize that direct regulation of broadcast
content is inherently sensitive. It may be difficult to craft a rule that

can encompass real abuses without stifling creative programming. We

therefore must take care that any rule on hoaxes not prevent the

broadcast of programs such as Orson Wells’[s] [sic] “War of the

Wg}:ldls;;’ [sic] which is widely recognized as a classic of American

radio.

In the context of the rule proposal, as well as the FCC’s actions from
the previous fifty-plus years, the importance of Commissioner Quello’s
statement should not be underestimated. The FCC previously stated on
more than one occasion that the War of the Worlds conflicted with the
generalized policy of promoting broadcasting within the public interest.
Now that the FCC was about to consider a concrete regulation involving
hoaxes, a prominent Commissioner had gone on record to state that War of
the Worlds was nothing short of an American classic that needed to be
protected in a free broadcasting environment.'“

139. Id, at 6937 (emphasis added).

140. See id. During his 23-plus years as an FCC Commissioner, James Quello became
one of the FCC’s most consistent and stalwart critics when it came to regulations concerning
broadcasting content. This was perhaps due in part to the fact that Commissioner Quello was
one of the few agency commissioners to have had an extensive career in broadcasting before
being appointed to the FCC in 1974. Prior to his appointment as Commissioner, Quello
spent 29 years in virtually every aspect of radio broadcasting. His career began in 1945,
starting in the promotions department of WXYZ in Detroit. Two years later, he moved to the
cross-town rival WIR. In 1964, Capitol Cities Broadcasting bought out WJIR and made
Quello General Manager of the station, as well as Vice President of the parent corporation.

Quello was inducted into the Radio Hall of Fame in 1996. Upon receiving this honor,
the ceremony’s presenter of awards, Edward F. McLaughlin stated: “Because he was so
thoroughly regulated as a broadcaster, James Quello has become a more empathic regulator
as an FCC Commissioner. His was perhaps the perfect appointment . . . as America moved
into the age of deregulation—a phenomenon of which he has been an outspoken champion.”
Rich Samuels, 1996 Radio Hall of Fame (visited Oct. 3, 1999)
<http://www.mcs.net/~richsam/nbemm/rhof/thof96sc.htinl>.

In Jater years, Quello even questioned the FCC’s power to revoke broadcast licenses.
“It is such a drastic step,” he stated. “No one should have the power to bankrupt a company.
I voted to revoke 81 licenses. I regretted it.” Telephone Interview with James H. Quello,
Former FCC Commissioner (Sept. 3, 1998). He suggested one possible alternative to
revocations would be to force an offending licensee to sell its license to a minority owner at
a sizable discount. See id,
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The dichotomy underscores the struggle that the FCC faced in dealing
with the problem from the start. The differing factual context for each case
involving broadcast hoaxes helped to make the FCC’s actions appear
somewhat erratic at times. However, Commissioner Quello’s admission
indicates that, much like 1938, there was still a struggle within the FCC
itself regarding attempts at developing a more broad-based philosophy to
deal with the hoax question.”' Commissioner Quello echoed the cautious
approach espoused .by fellow former Commissioners Anne P. Jones,
Abbott Washburn, and T.A.M. Craven. Others thought that the dangers
presented by the hoax problem were too great to continue a tepid
enforcement policy and felt that measures more far reaching in scope were
necessary.

The FCC seemed well aware of the tightrope it walked in crafting a
new rule. From the outset of the dialogue, it was clear that the FCC did not
wish to overreach with its proposal. Attempting to allay the immediate
fears of many broadcasters, the FCC stated:

It is not our intent to address harmless pranks, or o deter broadcasts

that might upset some listeners but do not pose a substantial threat to

public health and safety. We have specifically rejected a regulatory

approach that could be characterized as an “overreaction.” For
example, we do not infend to reach incidents such as the April Fool’s

joke perpetrated recently by a station, which announced that one of the

stars of the city’s National Football League team had been traded.

‘While this prank undoubtedly distressed some football fans, it is our

intent to fogus On 2 Narrow category of cases that present the potential

for substantial public harm.

Five organizations responded to the invitation to comment on the
proposed hoax regulation: CBS, NBC, National Public Radio, the National
Association of Broadcasters, and the law firm of Haley, Bader & Potts."?
Each organization questioned the need for such a rule. If the FCC passed
such a regulation despite their concerns, many of the groups asked that it
be tailored as narrowly as possible in order to avoid First Amendment
concerns and chilling effects on the broadcasters’ programming.

A passage from the Haley, Bader & Potts commentary best illustrates

141. In 1998, when asked to recount the debate concerning broadcast hoaxes, neither
former Commissjoner Quello nor former FCC Chairman Sikes could recall any specific
details outside of the written record. Quello pointed out that the federal open meetings law
(the so-called “Sunshine Act” passed in 1976) prevented the commissioners from discussing
the subjects of rule making with each other outside of an open public meeting. See
Government in the Sunshine Act, 5 U.S.C. § 552(b) (1994).

142. Amendment of Part 73 of the Comm’n’s Rules Regarding Broadcast Hoaxes, Notice
of Proposed Rule Making, 6 F.C.CR. 6935, para. 2 (1991) (citations omitted).

143. Haley, Bader & Potts is a Washington, D.C. based firm established in 1939, which
specializes in communications law and represents various broadcasting entities.
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the collective concerns found in the responses:

Although we believe the public interest compels [FCC] regulatory
oversight of broadcast hoaxes, we question the need for a rule, for four
reasons. First, the isolated incidents to which the NPRM {Notice of
Proposed Rule Making] refers do not appear to require industry-wide
regulation by rule. Second, as the NPRM points out, the elements of a
rule would necessarily involve the [FCC} in program content
judgements, which would impinge upon First Amendment
considerations. Third, adoption of the rule in the name of regulatory
flexibility, to enable the [FCC] to impose a monetary forfeiture, is an
expediency which is outweighed both by the infrequent incidences of
hoaxes and by First Amendment considerations. Fourth, the kind of
hoax which causes the results upon which the NPRM focuses—
damage to public safety and health, diversion of law enforcement
resources, and damage to property—is sufficiently serious an abuse of
the public interest to call into guestion the licensee’s basic
qualifications, whether at renewal time, upon a sale of the station, or in
a revocation proceeding. Contemporaneous enforcement, however, is
better left to sanction under %gcal law, where actual damages are
available to rectify actual harm.

Other concerns centered on the problems inherent in the vague language
used in the proposal. It was argued that broadcasters would have a difficult
time determining just what kind of program would cause harm that was
truly “foreseeable.”™ Additional criticism was leveled at the vagueness of
the phrase “substantial public harm” which, it was argued, would allow
unfettered subjective judgments by the FCC rather than objective
standards.™ NBC emphasized the free market consequences of losing
public credibility and audience share if a station engaged in damaging
hoaxes thus arguing against the need for additional regulations.'”

The FCC ultimately rejected the arguments that an additional
regulation was unnecessary, though it was mindful of the concerns raised
by the First Amendment. Therefore, the FCC adopted a more narrowly
tailored rule on May 14, 1992, which remains the current regulation today.

144. Comments of Haley, Bader & Potts, Amendment of Part 73 of the Comm’n’s Rules
Regarding Brdest. Hoaxes at 2, MM Docket No. 91-314 (Jan. 2, 1992). John Wells King
drafted the comments on behalf of Haley, Bader & Potts.

145. Seeid. at 6-7.

146. See Comments of the National Association of Broadcasters at 3, Amendment of
Part 73 of the Comm’n’s Rules Regarding Brdcst. Hoaxes, MM Docket No. 91-314 (Jan. 2,
1992). Henry L. Baumann & Steven A. Bookshester drafted the comments on behalf of the
National Association of Broadcasters.

147. See Reply Comments on Notice of Proposed Rulemaking at 3-4, Amendment of
Part 73 of the Comm’n’s Rules Regarding Brdest. Hoaxes, MM Docket No. 91-314 (Feb. 3,
1992). Howard Monderer & Jane E. Genster drafted the reply comments on behalf of the
National Broadcasting. Co.



310 FEDERAL COMMUNICATIONS LAW JOURNAL [Vol. 52

Section 73.1217 of Title 47 of the Code of Federal Regulations now reads:
No licensee or permittee of any broadcast station shall broadcast false
information concerning a crime or catastrophe if:

(a) The licensee knows this information is false;

(b) It is foreseeable that the broadcast of the information will cause
substantial public harm, and

(c) Broadcast of the information does in fact cause substantial public
harm.

Any programming accompanied by a disclaimer will be presumed not
to pose foreseeable harm if the disclaimer clearly characterizes the
program as a fiction and is presented in a way that is reasonable under
the circumstances.

Note: For purposes of this rule, “public harm” must begin
immediately, and cause direct and actual damage to property or to the
health or safety of the general public, or diversion of law enforcement
or other public health and safety authorities from their duties. The
public harm will be deemed foreseeable if the licensee could expect
with a significant degree of certainty that public harm would occur. A
“crime” is any act or omission that makes the offender subject to
criminal punishment by law. A “catastrophe” is a disaster or imminent
disaster involving [a] violent or sudden event affecting the public.

Section 503(b) of the 1934 Act as amended allows the FCC to issue fines
for any willful or repeated violation of a regulation by a broadcast station
licensee. Armed with the new 1992 regulation, it seemed as though the
FCC was prepared to launch a new era in the containment of broadcast
hoaxes.

Or was it? To date, FCC enforcement officials have confirmed that
not a single broadcaster has ever been cited under 47 C.E.R. § 73.1217, nor
has there been any license revocations stemming from hoaxes since the

148. 47 CFR. § 73.1217 (1998).

149. See 47 U.S.C. § 503(b) (Supp. II 1996). The statutory language of section
503(b)(2)(A) of the Act specifies that the amount of such fine can be up to $25,000 for each
violation or each day of a continuing violation, provided that the total fine does not exceed
$250,000 for each act. However, the Debt Collection Improvement Act of 1996 required all
federal agencies to adjust their civil penalty amounts every four years in order to account for
inflation. See 28 U.S.C. § 2461(d) (Supp. Il 1997). The FCC thereby allowed for a fine of
up to $27,500 for each violation with a cap of $275,000 in forfeitures stemming from each
act. See Amendment of Section 1.80 of the Comm’n’s Rules (visited Oct. 2, 1999)
<http:/fwww.fcc.gov/Bureaus/Miscellaneous/Orders/1997/fcc97002.txt>. The base fine for a
violation of the hoax rule is seven thousand dollars, which is then adjusted after the
consideration of several factors involving the severity of the violation. For a review of FCC
policy regarding assessments of forfeiture amounts, see Commissioners Forfeiture Policy
Statement and Amendment of Section 1.80 of the Rules to Incorporate the Forfeiture
Guidelines, Report and Order, 12 E.C.C.R. 17,087, para. 2 n.3, 8 Comm. Reg. (P & F) 1314
(1997); Policy Statement on Standards for Assessing Forfeitures, Policy Statement, 6
F.C.C.R. 4695, para. 5, 69 Rad. Reg.2d (P & F) 823 (1991).
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regulation’s passage. This statistic could be interpreted as anecdotal
evidence that the number of serious station hoaxes has abated in recent
years, perhaps attesting to the regulation’s effectiveness as a deterrent. It
could also indicate, however, that the FCC continues to be wary of
program content regulations and construes any rules concerning them in a
rather narrow fashion.

Whether the new rule represented a harsher stance by the FCC in their
regulation of broadcast hoaxes is ultimately a matter of perspective. Had
the FCC been able to give KROQ a hefty fine for its murder confession
hoax, the station would certainly have considered that to be a tougher
penalty than the admonishment it received.'” However, stations such as
KIKX and WMIX certainly would have welcomed such a fine if it would
have served as an alternative to a revocation of their respective licenses.™
Ultimately, section 73.1217 merely represented an additional option for the
FCC to employ in their increasing frustration with the hoax problem.

VI. ANALYSISOF47 CE.R. § 73.1217

Given the absence of any case law dealing with the relatively new
broadcast hoax rule, it is impossible to predict for certain how it might be
applied to factual contexts. However, when one considers the FCC
comments, past actions, and recent hoax incidents that have not resulted in
forfeitures under section 73.1217, certain broad observations can be drawn.

The current regulation contains four prongs: (1) the false information
must concern a crime or catastrophe; (2) the licensee must know the
information is false; (3) it must be foreseeable that broadcasting the false
information will cause substantial public harm; and (4) broadcasting the
false information must cause substantial public harm in fact.”> All four
prongs must be satisfied before a violation of the regulation can be said to
have occurred.””

The first prong limits the scope of the rule to hoaxes concerning
“crimes” or “catastrophes.” This is substantially narrower than the scope of
the rule originally proposed, which encompassed all subject matters
concerning false materjal and information. In explaining the change, the
FCC reiterated the fact that “it is not our intent to restrict harmless pranks,

150. See Letter from Donna R. Searcy, Secretary, FCC, to Lyle Reeb, General Manager,
Radio Station KROQ-FM (Dec. 4, 1991) 6 F.C.C.R. 7262, 7262.

151, See Petition for Reconsideration of Denial of License, Mentorandum Opinion and
Order, 83 F.C.C.2d 440, 48 Rad. Reg.2d (P & F) 1006 (1980); WMJX, Inc. for Renewal of
License, Memorandum Opinion and Order, 85 F.C.C.2d 251, 48 Rad. Reg.2d (P & F) 1139
(1981).

152, See47 C.F.R. § 73.1217 (1998).

153, Seeid.
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or to deter broadcasts that might upset some listeners but do not pose a
substantial threat to public safety.”” The crimes and catastrophes prong
limited the rule’s scope so as to soothe the concerns of broadcasters that
the regulation would scrutinize any dramatized work but would also allow
for a direct response to cases such as KSHE and KROQ. As stated in the
note to the regulation, a “crime” is defined as “any act or omission that
makes the offender subject to criminal punishment by law.”™* Thus,
potentially, applications of the hoax rule could turn on the variations of
state law jurisdictions with separate criminal statute provisions, though
murder confessions, such as the KROQ example, would presumably apply
uniformly.

The linking of the word “crime” with “catastrophe” within the first
prong seems to imply that the FCC directed the regulation at violent or
serious crimes. If one were to use the broader interpretation suggesting a
hoax ban on any crimes, then the state jurisdictional difference would
become significant. For instance, one would be able to devise a hoax
revolving around legal prostitution in Nevada and not fall under the
regulation, while the same hoax in other states would satisfy the criteria of
the regulation’s first prong. Though, presumably, the less serious a hoax
crime, the less likely it would be to portend or cause “substantial public
harm” as required by prongs (3) and (4).

A “catastrophe” is defined as “a disaster or imminent disaster
involving [a] violent or sudden event affecting the public.”™*® No doubt the
FCC formed this definition with the KSHE nuclear attack in mind. It is less
clear, however, how broad the definition could be interpreted. A Martian
attack could certainly be characterized as a catastrophe by Earthlings who
do not care to share the Earth with our alien brethren. Likely, the phrase
would be used for descriptions of events that are widespread, such as brush
fires, floods, biological disasters, earthquakes, hurricanes, and so forth.

Not all events causing mass disruptions can be considered a
catastrophe under the regulation’s definition. For instance, consider a hoax
which involved a supposed landing of the Discovery space shuttle. On
April Fools” Day 1993, KGB-FM in San Diego told its listeners that the
shuttle was being diverted from Edwards Air Force Base to Montgomery
Field, a small airport in the middle of a crowded residential and
commercial district of the city. Although no shuttle flight was in progress
that day, over one thousand people arrived at the airport at the alleged

154. Amendment of Part 73 Regarding Brdcst. Hoaxes, Report and Order (Proceeding
Terminated), 71 F.C.C.R. 4106, para. 9, 70 Rad. Reg.2d (P & F) 1383 (1992).

155. 47 CER. § 73.1217 note (1998).

156. Seeid.
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landing time, tying up its traffic for hours and diverting police units.””
Although the viewing of a space shuttle landing could cause a large
segment of a city to divert its attentions, it could not be considered a
“disaster” by any reasonable definition of the term. Since the hoax did not
concern a crime or catastrophe, 47 C.F.R. § 73.1217 could not apply.”™

The KGB incident illustrates the limitations of the regulation. The
“crime or catastrophe” prong serves to limit its application even though the
actual amount of public harm caused by a phantom shuttle landing may be
greater than the amount of actual harm caused by a bogus kidnapping.
However, note that 47 C.E.R. § 73.1217 is a tool to be used in addition to
the FCC’s broader powers to regulate what is in the public interest. The
rule does not replace the FCC’s inberent power to revoke licenses or
admonish stations. Instead, it compliments its already existing powers.
Thus stations should not hope to plan harmful hoaxes that fall outside of
the specific regulation and believe that they could escape the FCC’s
scrutiny.

Another typical example illustrating how the regulation is limited in
its application involved sports-talk station XTRA in San Diego where two
hosts claimed to be interviewing ABC’s Dan Dierdorf. In fact, the
interviewee was an impersonator acting as though he was intoxicated.”
While the real Dierdorf contemplated pursuing individual legal action
against the station, this remained another scenario in which 47 CER. §
73.1217 would not apply since no crime or catastrophe was involved.'®

The second prong of the regulation states that the licensee must know
that the information concerning the crime or catastrophe is false. Although
the rule specifically refers to the licensee, FCC regulations have rarely

157. See Michael Granberty, April Fools’ Hoax No Joke in San Diego, L.OS ANGELES
TIMES, Apr. 2, 1993, at A26.

158. Norman Goldstein, the FCC’s Enforcement Chief of Mass Media Complaints,
indicated that he would not pursue a case such as this—not even to include a letter of
censure to the station. He stated simply: “The FCC does not regulate content.” Interview
with Norman Goldstein, FCC Chief of Complaints & Political Programming Branch,
Enforcement Div., Mass Media Bureau, in Washington D.C. (Mar. 12, 1998). However, a
police spokesman for San Diego claimed that KGB would be billed for the police manpower
hours needed to clear the traffic jam, and that the City Attorney would become involved if it
refused to pay. See Granberry, supra note 157, at A26. Stations would be wise to remember
that federal officials are not all that they have to worry about when assessing the
consequences of their programming,

159, Larry Stewart, Dierdorf Interview Fake, Anger Real, LOs ANGELES TIMES, Nov. 13,
1996, at C4.

160. This assumes that no California statute involving public drunkenness would apply
under a broad interpretation of the regulation’s first prong. If such a statute were to apply,
the other remaining prongs of the regulation would still need to be satisfied—an unlikely
event in this particular scenario.
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limited the phrase to the actual holder of the license. The term “licensee”
can also refer to various employees of the station, as well as corporate
officials if the license holder is a corporate entity. In a variety of situations,
a licensee will be held responsible for the actions of its employees under a
respondeat superior theory.™ To have otherwise would not provide any
incentive for a license holder to supervise his staff. Stations could then
easily subvert any policy and regulatory requirements by merely shielding
the license holder from having any direct, hands-on operations at the
broadcast facility.

License holders argued that when one takes prompt corrective action
subsequent to a violation, such actions should be considered by the FCC in
assessing liability. To this theory, the FCC responded:

Although our general policy is not to consider such remedial actions in

determining whether a rule violation has in fact occurred, we do note

that a licensee’s overall conduct in connection with such a violation is

always assessed in determining the appropriate sanction and could, in

certain circumstances, result in a decision that no sanction is
warranted.'®

The KROQ incident provides an example of this principle in action.
Neither the licensee nor management had knowledge of the murder
confession hoax when perpetrated by the on-air staff. As soon as KROQ
discovered the hoax, it swiftly punished those involved and instituted
official station policies to prevent such a reoccurrence.

There are no hard and fast rules to determine mitigating factors when
liability is imputed to a licensee. However, a comparison between the
KROQ and KIKX incidents provides a relatively clear example of the
distinctions to be made. Recall that for the KIKX “kidnapping,” the
station’s general manager helped to create the stunt and neglected to
supervise its execution until the hoax had already spun out of control.
Many on the station’s staff knew of the plan well before the broadcast. In
contrast, KROQ’s management was left completely in the dark. Only the
on-air talent planned and executed the phony confession. Once the hoax
was discovered, management acted immediately to stem the damage.

Another question that remains unanswered from the second prong
concerns what kind of knowledge is required. Certainly actual knowledge

161. See, e.g., Application of WMIX-FM, Miami, Fla. for Renewal of License, Decision,
85 F.C.C.2d 251, para. 39, 48 Rad. Reg.2d (P & F) 1339 (1981); Arizona License Decision,
78 F.C.C.2d 857, para. 24, 47 Rad. Reg.2d (P & F) 1233 (1980); Liability of Empire Brdest.
Corp., License of Radio Station KFLN, Baker, Mont. for Forfeiture, Memorandum and
Opinion Order, 25 F.C.C.2d 68, 19 Rad. Reg.2d 1191 (1970).

162. Amendment of Part 73 Regarding Brdcst. Hoaxes, Report and Order (Proceeding
Terminated), 71 F.C.CR. 4106, para. 12, 70 Rad. Reg.2d (P & F) 1385 (1992) (footnote
omitted).
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on the part of the licensee or his employees will satisfy the second prong.
What is left unclear, however, is if there are any situations where implied
knowledge may be imputed to the broadcasters. The only certainty is that
there is no strict liability involved. Use of a strict liability threshold would
effectively end the talk radio format since callers are able to turn the tables
on the broadcasters and perform hoaxes of their own. One such example
involved a call by a couple to KLLOS-FM in Los Angeles who proceeded to
get into an on-air fight and request a divorce after the man accused his
“wife” of cheating on him with his friend. The call turned out to be placed
by an Air Force sergeant and two work cohorts who assumed the roles of
his wife and friend, resulting in a public embarrassment to the station.'”
Given the nature of call-in shows, the required level of knowledge would
need to be at least substantially implied, if not actual, in order to frigger
liability under the hoax rule. Otherwise, interactive radio formats would be
chilled considerably.

The third prong requires that it be foreseeable that the hoax broadcast
will produce substantial public harm.' % This remains perhaps the most
vague and controversial of the prongs. Many questions and considerations
are raised in determining “foreseeability.”

First, what is the effect of program disclaimers in the foreseeability
test? This question is alluded to in the body of the regulation itself. It
states: “Any programming accompanied by a disclaimer will be presumed
not to pose foreseeable harm if the disclaimer clearly characterizes the
program as a ﬁcuon and is presented in a way that is reasonable under the
circumstances.”® This seems to indicate that if a hoax broadcast contains a
disclaimer as to its dramatic nature, at the very least, the burden of proof
will shift from the broadcaster to the FCC to prove that the harm was in
fact foreseeable. As the note to the regulation states, the amount of
foreseeabﬂlty must comport itself with a “significant degree of
certainty.”'® It is by no means clear, however, that such a disclaimer would
constitute an absolute defense. It is equally unclear what quantity and type
of disclaimers would be “reasonable under the circumstances.”™”

Recall that War of the Worlds had four such disclaimers, yet they did
not prevent the widespread panic. The reason behind this problem is that
radio audiences do not necessarily tune in to a program at its start. Unlike

163. See Claudia Puig, “Mark and Brian” Get Burned by a Hoax Call, LOS ANGELES
TmMES, Dec. 18, 1989, at Fl.

164. See 47 CE.R. § 73.1217 (1998).

165. Seeid.

166. Id. at note (emphasis added).

167. Id.
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the audiences for other media—such as movies—radio listeners are
continually tuning in and out of a program’s content throughout all points
in its transmission. As a result, commuters who turn on their car radio
twenty minutes past the hour do not immediately have a context for what
they are listening to. Thus any disclaimer aired within the first third of a
one-hour program will be completely ineffective to such listeners.

The FCC offered some of its own guidelines of reasonableness which
stated that:

[IIndicia of reasonableness would include airing disclaimers at the

beginning and end of a program and ensuring that no more than

[fifteen] minutes elapses between disclaimers during a program. We do

not intend to impose a requirement that all fictional works must now

include disclaimers. Rather, disclaimers would be necessary onh(8 in

those programs that would otherwise meet all elements of the rule.

It is unclear if disclaimers timed more than fifteen minutes apart
would be less reasonable, or if the FCC intended to fix fifteen minutes as a
specific benchmark. Many radio programs are short skits and do not adhere
to a complete one-hour time clock schedule. Fifteen minute intervals would
clearly be ineffective and inappropriate under many circumstances, such as
the one time nuclear alert from KSHE or an intermittent announcement of a
false space shuttle landing.

The FCC has pointed to other factors that will be considered in
determining foreseeability. Such factors include the timing of the broadcast
(e.g., April Fools’ Day, when the audience might be on reasonable notice
to expect a hoax) and the “number of public complaints received about the
broadcast.”® This last factor is perplexing in that it suggests that
foreseeability can be determined in hindsight, which contradicts the
meaning and purpose of the term. This also implies that a station will not
be held responsible for the few odd listeners who have particularly low
thresholds of gullibility. All such circumstances are not determinative but
are merely considerations used in the foreseeability prong.

The single greatest determinant in assessing foreseeability is the
nature of the broadcast itself. The more inherently believable and realistic a
program is, the greater the likelihood that foreseeable harm will be
imputed.” Unfortunately, this analysis is still susceptible to problems.
What is inherently believable to one audience may strike another as an
example of naive gullibility. Radio listeners today might chuckle at the

168. Broadcast Services; Brdcst. Hoaxes, 57 Fed. Reg. 28,638, 28,640 (1992) (codified
at47 CF.R. pt. 73).

169. Amendment of Part 73 Regarding Brdcst. Hoaxes, Report and Order (Proceeding
Terminated), 7T F.C.C.R. 4106, para. 14, 70 Rad. Reg.2d (P & F) 1383 (1992).

170. Seeid.
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notion that anyone could believe a Martian invasion occurring. Yet for
many in 1938, the fear was all too real. Even the updated 1974 Martian
landings portrayed WPRO proved that some could still be fooled in limited
circumstances.

The FCC itself suggested that a broadcast concerning an invasion of
amoebas did not warrant a disclaimer since it was inherently unbelievable.
However, what if such a broadcast came during the outbreak of a war
involving biological weapons? Would people still react to the broadcast in
the same context? As the KSHE incident during the Gulf War showed,
people’s sensitivities change with the events that surround them. The
“zeitgeist factor’” remains unresolved. The only guidance the FCC provides
is to point out that “[w]e will presume, and will accord broadcasters the
right to presume, that the public will behave in a rational manner. We will
not hold broadcasters accountable for unreasonable or unpredictable public
conduct.”"”"

The final prong of the regulation holds that the hoax must in fact
cause substantial public harm. Once again, some raise concern regarding
the precise meaning of “substantial public harm.” The note to the
regulation provides the primary guidance by holding that “‘public harm’
must begin immediately, and cause direct and actual damage to property or
to the health or safety of the general public, or diversion of law
enforcement or other public health and safety authorities from their
duties.”™ The “diversion of law enforcement” provision is an obvious
response to previous cases such as KIKX and KROQ. Notably though, the
requirement that the public harm begin immediately suggests that a fact
pattern similar to the KROQ hoax might escape the rule. The diversion of
sheriff’s deputies during the KROQ incident was not immediate but rather
a gradual escalated action spread out over several months.””

171. Amendment of Part 73 Regarding Brdcst. Hoaxes, Report and Order (Proceeding
Terminated), 7 F.C.C.R. 4106, para. 13, 70 Rad. Reg.2d (P & F) 1383 (1992). More than
one managing veteran of a radio station may have cause to question the presumption that the
public will behave in a rational maunner. Recall Orson Welles’s observation concerning his
War of the Worlds broadcast: “We began to realize, as we plowed on with the destruction of
New Jersey, that the extent of our American lunatic fringe had been underestimated.”
WELLES & BOGDANOVICH, supra note 26, at 18-19,

172. See 47 C.F.R. § 73.1217 note (1998).

173. See Claudia Puig, KROQ De¢jays Faked Murder Confession—Sheriff’s Dept., L0S
ANGELES TIMES, Apr. 11, 1991, at F1. A surprising admission came to this Author by the
FCC’s Enforcement Chief of Mass Media Complaints, Norman Goldstein, who claimed that
it was unclear if the KROQ hoax would result in violation of the regulation, despite the fact
that the FCC specifically cited KROQ in justifying its new rule. See Amendment of Part 73
Regarding Brdcst. Hoaxes, Report and Order, 7 F.C.C.R. 4106, para. 17, 70 Rad. Reg.2d (P
& F) 1383 (1992); Goldstein, supra note 158.
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The FCC also noted that a hoax resulting in no more than a few
complaints to the police will not satisfy the prong, even if the police are
annoyed by having to take the calls.”™ It seems that the level of disruption
must significantly hinder law enforcement from otherwise carrying out its
duties. Nominal or de minimus harms will not suffice.

Also left unresolved by the “substantial public harm in fact” prong is
whether or not substantial public harm refess to the infensity of the harm or
the widespread nature of the harm. Would a hoax that directly results in
the death of one person be judged differently than a hoax which causes one
thousand people to run out into the rain and catch colds? No specific
guidance is given for this question, although both factors are likely to be
considered. |

The only specific indication is provided in the note to the regulation,
which states that public harm must cause “actual damage to property or to
the health or safety of the general public.”'” Bruised egos and
embarrassment on the part of listeners obviously does not count. Beyond
that, the FCC only declared that “[rJather than adopt a particular
benchmark or definition by which we will assess ‘substantial’ public harm,
we have decided to leave this determination to the factual context of each
case.”'™ This style of determination could be described as an appropriate
summary of the FCC’s response to the hoax controversy as a whole.

VII. BALANCING PRIORITIES: CONTENT CONTROL IN LIGHT OF
COMPETING CONSIDERATIONS

The reluctance to increase the enforcement against broadcast hoaxes
in recent years most likely stems from two factors: the fear of treading on
broadcasters’ First Amendment rights and the potency of the argument that
other laws already exist to deal with such problems. Each time the FCC
issues regulations regarding programming content, it must balance its
mandate to require that stations serve the public interest, along with
competing concerns of censorship, as found in the First Amendment and
section 326 of the 1934 Act, which in fact prevents the FCC from having
the power to censor radio broadcasts.””

174. See Amendment of Part 73 Regarding Brdcst. Hoaxes, Report and Order, 7
F.C.C.R. 4106, para. 17, 70 Rad. Reg.2d (P & F) 1383.

175. 47 C.F.R. § 73.1217 note (1998).

176. Amendment of Part 73 Regarding Brdcst. Hoaxes, Report and Order, 7T F.C.CR.
4106, para. 17, 70 Rad. Reg.2d (P & F) 1383.

177. See 47 U.S.C. § 326 (1998). The FCC’s mandate to ensure that stations serve the
public interest can be found in sections 303 and 307 of the Act, among others. For a broad
based overview on how the FCC approaches the censorship/public interest temsion, see
Report and Statement of Policy Res: Commission en banc Programming Inquiry, 44 F.C.C.
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The FCC can justifiably rely on the fact that the Supreme Court has
never struck down a regulation prohibiting speech that threatens to cause
“ymminent lawless action.”””™ The current approach by the Court was
developed in Brandenburg v. Ohio'” when it stated:

[TThe constitutional guarantees of free speech and free press do not

permit a [s]tate to forbid or proscribe advocacy of the use of force or of

law violation except where such advocacy is directed to inciting or

producing ixlggninent lawless action and is likely to incite or produce

such action.

In a concurring opinion, Justice Douglas further elaborated on the
distinction between protected and unprotected speech:

The line between what is permissible and not subject to control and
what may be made impermissible and subject to regulation is the line
between ideas and overt acts.

The example usually given by those who would punish speech is
the case of one who falsely shouts fire in a crowded theater.

This is, however, a classic case where speech is brigaded with
action, They are indeed insepara!:;}g, and a prosecution can be launched
for the overt acts actually caused.

Even apart from the Brandenburg standards of censorship, which are
most often strictly construed, the Court has also afforded less free speech
protections for the broadcast media as compared to other forms of speech.
In Red Lion Broadcasting Co. v. FCC,"™ Justice White made the following
observation in upholding the FCC’s regulations relating to political
editorials:

Although broadcasting is clearly a medinm affected by a First
Amendment interest, differences in the characteristics of new media
justify differences in the First Amendment standards applied to them

Just as the [glovernment may limit the use of sound-amplifying
equipment potentially so noisy that it drowns out civilizedl speech, so
may the {glovernment limit the use of broadcast equipment.

2303 (1960).

178. See, e.g., Brandenburg v. QOhio, 395 U.S. 444 (1969); Zauderer v. Office of
Disciplinary Counsel, 471 U.S. 626 (1985) (false or deceptive advertising); Gertz v. Robert
Welch, Inc., 418 U.S. 323 (1974) (defamation); Miller v. California, 413 U.S. 15 (1973)
(obscene materials); Chaplinsky v. New Hampshire, 315 U.S. 568 (1942) (fighting words);
United States v. Kelner, 534 F.2d 1020 (2d Cir. 1976) (holding that televised threats of
political assassination punishable did not violate First Amendment); United States v. Irving,
509 F.2d 1325 (5th Cir. 1975) (finding that false threat of hijacking punishable did not
violate First Amendment).

179. 395 U.S. 444 (1969).

180, Id. at447.

181. Id. at 456-57 (Douglas, J., concurring) (citations omitted).

182. 395 U.S. 367 (1969).

183. Id. at 386-87 (footnote and citations omitted).
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VIII. CONCLUSION

Even though tangible restrictions exist through the Brandenburg and
Red Lion doctrines, any such regulation “must be viewed in the light of less
drastic means for achieving the same purpose.”™ Otherwise, it will be
struck down as being overly broad when faced with the subjection of strict
scrutiny by the Court. Compared to the number of documented broadcast
hoaxes, it is rare to find the FCC imposing harsh penalties for them. When
it has however, no station ever successfully raised a First Amendment
defense. Justice Holmes’ famous dicta that “[t]be most stringent protection
of free speech would not protect a man in falsely shouting fire in a theatre
and causing a panic”"® still holds true today.

It is also true that a variety of laws apart from regulation section
73.1217 remain in force to deal with broadcast hoaxes. Even if a hoax did
not meet the criteria specified in the four prongs of section 73.1217, the
specific nature of the hoax may render it vulnerable to other laws and
regulations such as section 325(a) of the 1934 Act, as amended,
(prohibiting false distress signals), section 73.909 (prohibiting the
broadcast of the Emergency Broadcast System tone in absence of an actual
emergency or official test), or broader criminal statutes covering public
endangerment.

As previously indicated, the number of state civil and common laws
that still exist to allow an individual a private right of action against a
station that broadcasts a hoax are too numerous to list. A nonexclusive list
includes libel, rights of privacy, intentional infliction of emotional distress,
and so forth. The context of each hoax needs to be determined to assess
which causes of civil action might apply. Such laws remain as effective
checks on a broadcast licensee’s programming discretion.

As with indecency and other content-related regulations, the FCC
always struggled to find a balance between preventing “spineless” radio
and ensuring that programming comports with the public interest when
dealing with broadcast hoaxes. Regulation 47 C.FR. § 73.1217,
prohibiting certain kinds of hoaxes, provides another tool to give the FCC
flexibility in finding that balance. Yet, on a broader level, it often remains
torn on how and when to apply its tools. Much like the rest of the nation,
the FCC might not know how to react to the next Martian invasion until
well after they have landed.

184. Shelton v. Tucker, 364 U.S. 479, 488 (1960).
185. Schenck v. United States, 249 U.S. 47, 52 (1919).



