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essential, however, to the way the word is regulated under the First
Amendment.

V. WHEN DOES F*** NOT MEAN F***?

In 1959, Judge Frederick van Pelt Bryan of the United States Court
for the Southern District of New York ruled that the state's postmaster
general had overstepped his authority when he found Lady Chatterly 's
Lover to be obscene and, therefore, not fit to be mailed.241 ,'There is no
doubt of [the book's] literary merit," Judge Bryan wrote.242 The book was
"replete with fine writing and with descriptive passages of rare beauty,"
and, therefore, not obscene, even though it contained "a number of
passages describing sexual intercourse in great detail with complete candor
and realism" and with the frequent use of "[flour-letter Anglo-Saxon
words." 243

Time has found the judge to be correct in his assessment of the
literary value of the novel, but just as Justice Scalia was wrong in his
characterization of the f-word's meaning,244 Judge Bryan may not have
been fully accurate in his assessment of the word's origins.245

The two characterizations, however, exemplify the long-standing
controversy over, and frequent misunderstanding about, the word. It has
been considered, since "time out of mind," 246 one of the most-if not the
most-egregious of offensive words.247 Both Justice Scalia and the FCC

241. Grove Press, Inc. v. Christenberry, 175 F. Supp. 488, 499 (S.D.N.Y. 1959), aff'd
276 F.2d 433 (2d Cir. 1960).

242. Id. at 500.
243. Id. A judicial reference to the f-word being of Anglo-Saxon origin pre-dated the

Lady Chatterly's Lover case. In 1933, in the same court, Judge John M. Woosley, ruling that
James Joyce's novel Ulysses was not obscene, wrote that "[t]he words which are criticized
as dirty are old Saxon words known to almost all men and, I venture, to many women, and
are such words as would be naturally and habitually used, I believe, by the types of folk
whose life, physical and mental, Joyce is seeking to describe." United States v. One Book
Called "Ulysses," 5 F. Supp. 182, 183-84 (S.D.N.Y. 1933). A similar reference appeared in
the Second Circuit's opinion in the Grove Press case. 276 F.2d at 440.

244. Compare Justice Scalia's definition of the word, FCC v. Fox Television Stations,
Inc., 129 S. Ct. 1800, 1812 (2009), with the definitions discussed at infra notes 292-308.

245. Many authorities agree that the origins of "fuck" are unknown. See, e.g., ASHLEY
MONTAGU, THE ANATOMY OF SWEARING 307 (1967); RUTH WAJNRYB, EXPLETIVE DELETED
$&#@*!: A GOOD LOOK AT BAD LANGUAGE 52, 55 (2005); Allen Walker Read, An
Obscenity Symbol, 9 AM. SPEECH 264, 267-69 (1934).

246. The phrase was used by the Supreme Court in a public forum case, but its use here
seems applicable. Hague v. Comm. for Indus. Org., 307 U.S. 496, 515 (1939) (Streets and
parks, "time out of mind, have been used for purposes of assembly, communicating thoughts
between citizens, and discussing public questions.").

247. See RICHARD DOOLING, BLUE STREAK: SWEARING, FREE SPEECH, AND SEXUAL
HARASSMENT 18 (1996) ("For centuries, flick was the most objectionable word in the
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have said as much,248 and scholars have agreed. Ashley Montagu wrote
that the word is "the nonpareil of all the foulest and most inadmissible of
all swear-words, four-lettered or otherwise," 249 and Allen Walker Read
called it "the most disreputable of all English words . . . .'250 Sociologist
Edward Sagarin wrote, "In the entire language of proscribed words, from
slang to profanity, from the mildly unclean to the utterly obscene, including
terms relating to concealed parts of the body, to excretion and excrement as
well as to sexuality, one word reigns supreme, unchallenged in its

,,251preeminence.
In movies, an eight-year-old boy called it the "queen mother" of curse

words,252 and a blogger speculated that her use of the word was one reason
she is hated by the subject of her blog.253 The word was part of a
vocabulary that may have cost Edward Albee a Pulitzer Prize for his play
Who's Afraid of Virginia Woolf?,254 and there have been debates for
centuries as to whether the word should appear in dictionaries and, if it
should, how it should be handled.255 Indeed, in 1954, psychiatrist Leo
Stone complained that "scholarly information about this important word is
remarkable for its scarcity . . . . No reliable American or English general
dictionaries now current contain the word."2 56 The Oxford English
Dictionary began including entries in the early 1970s, and the editors of the
Random House Dictionary of the Enlish Language "agonized for decades"
before the first inclusion in 1987. The first appearance of the word in
movies was in 1970,258 and the word did not appear in The New York Times

English language. . . .").
248. Fox Television Stations, Inc., 129 S. Ct. at 1809 (quoting Golden Globes Order,

supra note 18, at 4979).
249. MONTAGU, supra note 245, at 303. Despite his hyperbole in calling "fuck" the only

four-letter word in the English language, Montagu lists six other "four-letter words": cunt,
cock, arse, shit, piss, and fart. Id. at 315-18.

250. Read, supra note 245, at 267.
251. EDWARD SAGARIN, THE ANATOMY OF DIRTY WORDS 136 (1962).
252. A CHRISTMAS STORY (Metro-Goldwyn-Mayer 1983).
253. JULIE AND JULIA (Columbia Pictures 2009).
254. See EDWIN BATTISTELLA, BAD LANGUAGE: ARE SOME WORDS BETTER THAN

OTHERS? 68 (2005).
255. See id. at 79-80; DOOLING, supra note 247, at 17-27; WAJNRYB, supra note 245, at

5, 39, 59, 64; Read, supra note 243, at 269-74.
256. Leo Stone, On the Principal Obscene Word of the English Language (An Inquiry,

with Hypothesis, Regarding its Origin and Persistence), 35 INT'L J. PSYCHO-ANALYSIs 30,
31(1954).

257. WAJNRYB, supra note 245, at 5.

258. Jesse Sheidlower, Introduction: About the F-Word, in THE F-WORD xxvi (Jesse
Sheidlower ed., Random House 2d ed. 1999). The movies were MASH and Myra
Breckenridge. Id

31
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until the newspaper printed the report on the independent counsel's
investigation of Bill Clinton, which contained the word in a quotation from
Monica Lewinsky.259

Despite its disrepute, some authorities today propose that the f-word,
because of its increasino use, is slipping in its position as the most
egregious of foul words. At least two writers have referred to its use as
ubiquitous 261 which, they claim, results in its lessened impact as an

expletive.26 That is, the word is losing some of its power because of its
increased use. Jesse Sheidlower, a senior editor in the Random House
reference department, wrote in 1999, that taboos against the word are
"weaker than ever," 6 and linguist Ruth Wajnryb, wrote that there is some
question as to whether the word retains its power as an intensifier. "[I]ts
emotive force," she writes, "is nearing exhaustion," 264 so that nowadays, "it
takes more FUCKs to achieve what one lone FUCK would have achieved

ten years ago."265 Edwin Battistella wrote that it might even be entering
more sophisticated circles, still improper, but, at the same time, rebellious
and respectable. "In the context of this cultural split," he wrote, "the use of
vulgar language can provide covert prestige to otherwise conventional
speakers." Noting that both John Kerry and Dick Cheney used it during
a presidential campaign, Battistella wrote that each positioned himself "as a
speaker who puts directness over convention."267 Attorney Richard
Dooling writes that the distinction of being the most objectionable word in
the English language is now held jointly by "nigger" and "cunt," and 'fuck
has at long last stepped down."268

There is no doubt that attitudes toward the word are changing or have
changed. In the first half of the twentieth century, a journalist could write

259. Id. at xxv.
260. See WA.NRYB, supra note 245, at 41, 44.
261. See CHRISTOPHER M. FAIRMAN, FUCK: WORD TABOO AND PROTECTING OUR FIRST

AMENDMENT LIBERTIES 13 (2009); WAJNRYB, supra note 245, at 40.

262. WAJNRYB, supra note 245, at 44. Wajnryb also quotes the Collins Australian
Dictionary as reporting that "[t]he use and overuse of FUCK in everyday speech of many
people has led, to some extent, to a lessening of its impact" though "the word still retains its
shock value . . . ." Id. at 41.

263. Shiedlower, supra note 258, at xx.
264. WAJNRYB, supra note 245, at 64.
265. Id. at 40.
266. BATTISTELLA, supra note 254, at 77.
267. Id. See also Farber, supra note 133, at 295 (The word "has become considerably

more acceptable in what used to be called 'polite society."').
268. DOOLING, supra note 247, at 18. See also Cruff v. H.K., 778 N.W.2d 764 (N.D.

2010) (affirming a juvenile court's finding that the use of the word "nigger" constituted
disorderly conduct).
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an article about profanity without referring to the f-word,269 and a linguist
could write an article specifically about the word without using it.270

Indeed, Dooling wrote that Allen W. Read's article in American Speech
titled "An Obscenity Symbol," contained "evething you would want to
know about the f-word, except how to spell it." 71 But even in 1934, Read
noted that "the use of the word is widespread and a set of derivatives and
combinatives has developed."272 Twenty years later, Stone also reported
ample use of the word, even as he complained about the lack of scholarly
study.27 3

Stone's complaint is no longer applicable, as a word search in
virtually any scholarly database will demonstrate. In recent years, there has
been the distribution of at least one book,274 one movie,275 and one law
journal article276 each with the one-word title: Fuck. Another book is titled
The F- Word,277 and yet another author claims that his law journal article
delineates the types of cases where American courts have adjudicated
disputes involving the word, and how they have resolved those disputes.278

Despite all that, the word retains much of its taboo status. No
authority argues that the word has become so commonplace that its use
would be uniformly accepted in polite society.279 Writer Roy Blount Jr., for

269. See H. L. Mencken, American Profanity, 19 AM. SPEECH 241 (1944).
270. See Read, supra note 245.
271. DOOLING, supra note 247, at 41.
272. Read, supra note 245, at 275. See also id. at 274 ("In recent years our word has

gained greater currency .... ).
273. See Stone, supra note 256, at 30-31.
274. FAIRMAN, supra note 261.
275. FUCK (Rainstorm Entertainment 2005).
276. Christopher M. Fairman, Fuck, 28 CARDOzo L. REV. 1711 (2007). This article was

expanded into the book with the same title. FAIRMAN, supra note 261. Each work seems to
be more of an excuse to use the word than to treat the issue seriously. For example, the first
two words of the article-immediately after the one-word title-are "Oh fuck." Fairman,
Fuck, CARDOZO L. REV. 1711, 1711. The author keeps his promise that the reader would
find no "sanitized version" of the word in the article. Id. In sixty pages, he uses the word
more than 560 times (not counting the table of contents and the footnotes), for an average of
more than nine times per page, and has such playful subheads as "Fuck History" and "Fuck
Jurisprudence." Similarly, the author begins chapter one of the book this way: "Oh fuck.
Let's just get this out of the way." FAIRMAN, supra note 261, at 1. Yet, in the fifteen-page
prologue, the author had used the word at least thirty-five times. Id at vii-xxii. And, the
word appeared in the titles of eight of the sixteen chapters listed in the table of contents. It is
unclear, therefore, what the author was attempting to "get out of the way."

277. THE F-WoRD (Jesse Sheidlower ed., Random House 2d ed. 1999).
278. Robert F. Blomquist, The F-Word: A Jurisprudential Taxonomy of American

Morals (In a Nutshell), 40 SANTA CLARA L. REv. 65, 68 (1999). Professor Blomquist does
not delineate his methodology for the selection of the cases he discusses.

279. Edwin Battistella reports that taboos also continue strong against racial and etimic
epithets. BATTISTELLA, supra note 254, at 82-83. Of the f-word, Wajnryb writes: "Its only
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example, argued in a foreword to a book that "define[d] and trace[d]
through history every use of fuck known to man," 280 that the use of the
word is decreasingly egregious, but admitted, "if my parents were alive I
would not be writing this." 81

The taboo status of the word is tied in large part to its primary
definition, which, of course, relates to sex. Historically, Allen Read writes,
sexual and excretory areas were thought to have magical significance and,
therefore, the use of words related to those areas of life for insult and
opprobrium was a "verbal extension of phallic symbolism." 282 Absent the
magic, Montagu writes that four-letter words are deemed obscene because
they refer to an aspect of life that has long been considered filthy. He
credits the Christian church with being largely responsible for casting sex
in the light of uncleanness.283 There is no language to comfortably talk
about sex, Wajnryb writes, casting the light of the taboo on all references to
sex, but particularly on "fuck." There are many euphemism, she writes, but,
"they're all beating around the bush in comparison to the simple FUCK,
which, it's been argued, has the virtues of brevity, sturdiness, adaptability,
expressiveness, and comprehensibility."284 She writes: "[T]here is no other
word for FUCK that means FUCK."28 5 That is, of course, the key to the
current debate: What is the definition of "fuck?"

Wajnryb highlighted the unique character of the word-the character
that makes it "the hands-down winner in terms of morphological
flexibility."286 Blount writes: "It's one of the best things we can do with
someone, one of the worst to someone. And this is how we make people! . .
. Do it too casually and we get broken homes, diseases . .. and unwanted
babies." 287

power is in the underlying taboo, and that's not going anywhere. It's re-morphing, changing
the way it operates. Over time, FUCK will probably be replaced by something more
immediately potent." WAJNRYB, supra note 245, at 65.

280. Roy Blount Jr., Foreword to THE F-WORD, supra note 277, at xiii.
281. Id. at xi.
282. Read, supra note 245, at 274-75.
283. MONTAGU, supra note 245, at 301.
284. WAJNRYB, supra note 245, at 48.
285. Id. at 47. This seems to contradict Wajnryb's own argument at supra note 264-66,

and Blount agrees with the point made here. He writes: "[Tihe F-word is a fact of life. It
thrives. Repression has not effaced it, nor can even this exhaustive taxonomy run it into the
ground." Blount, supra note 280, at xv. There exists some debate, therefore, on the
continued power of the word, though there is no disagreement that its continued use is
assured.

286. Wajnryb, supra note 245, at 43.
287. Blount, supra note 280, at xi.
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George Carlin said much of the same thing in the monologue that
became the centerpiece of Pacifica. Carlin recognized that the f-word was
considered by society to be particularly heinous, but he also recognized
its dual character:

It's an interesting word too.. . . It leads a double life .... First of all,
it means, sometimes, most of the time, fuck. What does it mean? It
means to make love . . . . And it also means the beginning of life, it's
the act that begins life, so there's the word hanging around with words
like love, and life, and yet on the other hand, it's also a word that we
really use to hurt each other with, man. It's a heavy. It's one that you
have toward the end of the argument. (laughter) Right? (11 uhter) You
finally can't make out. Oh, fuck you man. I said, fuck you.

The focus of the Scalia-Stevens debate-essentially the Fox-FCC debate-
is on whether the word must always be defined in relation to its sexual
connotation. That is, does "fuck" ever have a definition that will cast it
outside the net of broadcast indecency? 290 The FCC and the Supreme Court
say "no." Most authorities disagree. They are virtually unanimous in their
answers to the question: There are many nonsexual definitions for
"fuck.",291

The Oxford English Dictionary has three entries for "fuck"-a noun,
a verb, and an interjection-and while the noun and verb entries define the
word in terms of sexual intercourse, they also list dozens of definitions that
have nothing to do with the sex act, including:292

* "A worthless or despicable person."
* "An intensifier expressing annoyance, hostility, urgency,

exasperation, etc."
* "Expressing anger, despair, frustration, alarm, etc."
* "To damage, ruin, spoil, botch. . . ."

288. FCC v. Pacifica Found., 438 U.S. 726, 753 app. (1978).
289. Id. at 754 app.
290. For broadcast purposes, indecent language is "language that describes, in terms

patently offensive as measured by contemporary community standards for the broadcast
media, sexual or excretory activities or organs, at times of the day when there is a
reasonable risk that children may be in the audience." Citizen's Complaint Against Pacifica
Found. Station WBAl (FM), Memorandum Opinion and Order, 56 F.C.C.2d 94, 98 (1975)
[hereinafter Complaint Against Pacifica]. See also supra notes 103-06 and accompanying
discussion.

291. For example, Richard Dooling writes: "Almost all dirty-word antiquarians agree ...
that 'Fuck you!' has very little to do with cupidity or heterosexual copulation, and indeed
probably has much more to do with the abject humiliation of enforced buggery." DOOLNG,
supra note 247, at 12. While he may be overstating the point, he is essentially correct in his
assessment of the use and definition of the word. See WILLIAM GASS, ON BEING BLUE: A
PHILOSOPHICAL INQUIRY (1975).

292. Fuck Definition, OxFoRD ENGLISH DICTIONARY, available at http://www.oed.com
(follow "I. Fuck, n." and follow "flck, v." and follow "fuck, int.").

35Number 1]
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* "To cheat .... "
In addition, the dictionary contains twenty-six separate related entries,

from "fuckability" to "fuck you." 293 Even some dictionaries of slang usage
do not list as many entries. For example, Eric Partridge, in A Dictionary of
Historical Slang, lists twenty-four entries for "fuck" or related words.294

Most have sexual connotations, but he also lists "[e]xpressive of extreme
skepticism, to play the fool," and a "variant of damn all."295 John Ayto and
John Simpson list similar definitions among the five entries they report in
The Oxford Dictionary of Modern Slang. Definitions include: to fool about
(fuck about), to make a mess of (fuck up), to go away, and an expression of
contemptuous or angry rejection (both fuck off).296 Nearly fifty years after
his first dictionary, Partridge provides fifty-four entries of the word or its
derivatives in A Dictionary of Slang and Unconventional English.297 In
addition to definitions with sexual connotations, he lists "fuck up" as "[tlo
fail dismally," and "fuck you" as "[t]he strongest of low condemnations,
and never meant literally," like "damn you." 298

In addition, Random House published a book consisting entirely of
definitions of "fuck" and its derivatives. The F- Word was edited by Jesse
Sheidlower, a senior editor in Random House's reference department, and
contains some 270 pages of definitions, following a foreword by writer
Roy Blount Jr. and an introduction by the editor.299

Authorities note that it is the use of the word that removes it from its
sexual context. When a person is in a high emotional pitch and, as a result,
swears, Dooling writes that the person cares not what the swear words
mean-they are used as means of assault or other expression of frustration
and are used interchangeably. In such a context, when attempting to define
the word, "'Don't ask for the meaning, ask for the use."' 3 00 Linguist
Wajnryb agrees. During highly emotional experiences, she writes, there is a
"flooding out" and "the actual expletive used is functionally
immaterial." 30'l "Fuck," however, is a likely choice for an expletive

293. Id.
294. ERIC PARTRIDGE, A DICTIONARY OF HISTORICAL SLANG 349 (abr. by Jacqueline

Simpson, Penguin Books 1972) (1937).
295. Id.
296. JOHN AYTO & JOHN SIMPSoN, THE OXFORD DICTIONARY OF MODERN SLANG 75

(1992).
297. ERIC PARTRIDGE, A DICTIONARY OF SLANG AND UNCONVENTIONAL ENGLISH 432-33

(1984).
298. Id. at 432.
299. See generally SHEIDLOWER, supra note 258.
300. DOOLING, supra note 247, at 40 (quoting Ludwig Wittgenstein).
301. WAJNRYB, supra note 245, at 27-28 (relying on Erving Goffman).
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because of the intensity it evokes.302 Indeed, today it is "known and used
more for its emotional meaning" than for its reference to lovemaking,
which is "largely ignored . . 0." Though it may have been used originally
because of its referential function, it has "gravitated over time toward more
emotional outlets," so that today, "[t]here is barely a sexual glimmer of
meaning in the word, as it often means something more like 'go figure.',,304

The word is often uttered, read, and written for the thrill of the forbidden,
to insult or to express "the jangled state of one's nerves . . . .,,305 Law
Professor, Christopher Fairman, writes that the use of the word is related to
power. When someone experiences intense excitement, the person is likely
to choose a word that is powerful because of its taboo, rather than because
of its literal definition. 30 Fuck," he writes, "is all about sex and nothing
about sex all at the same time. Virtually none of the uses of the word that I
discuss have anything to do with sex." 30 7 As a result, "When the FCC
declares all uses offfuck are per se sexual and indecent, taboo triumphs over
reason."308

One cannot overlook the sexual connotation of the word, however.
Leo Stone notes that other references to lovemaking-to "sleep with," for
example, and even "to screw"-have definitions that are not related to
sexual intercourse.3b9 But he writes that the f-word "has no other primary
meaning; all other meanings are figurative or (at the present time)
consciously derivative."310 And, he notes, "[w]hen a man says: 'I got my
day all flicked up,' he is fully aware of the primary sexual meaning of the
word." 311

Therein lies the conundrum-the word is always sexual, even when it
is not, which may explain the inconsistent and schizophrenic way it is
treated in society and in the law.

VI. THE F-WORD--THE NEXT ROUND
The f-word is, in itself, a conundrum. As one observer noted, it

reflects "a uniquely high level of emotional intensity."312 Another wrote

302. Id. at 45-46.
303. Id. at 45.
304. Id. at 45-46.
305. Read, supra note 245, at 274.
306. FAIRMAN, supra note 261, at 8.
307. Id.
308. Id. at 9.
309. Stone, supra note 256, at 35-36.
310. Id. at 35.
311. Id.
312. FRALEIGH & TuMAN, supra note 136, at 156.
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that it behaves like "a kind of verbal 'assault . . . ."'313 Yet, despite the
protestations of Justice Scalia, it cannot be defined with sufficient precision
to settle the question of when it can be banned under the First
Amendment.314 And, as previously indicated, that is a question the Court is
likely to face when it decides FCC v. Fox Television Stations in the current
term.315

Clearly, words must be defined if they are to be banned, and the
problem with defining the f-word has been made clear earlier in this article.
The problem crystallizes, however, when one juxtaposes definitions of the
word with the facts of Cohen: Even if "fuck" can be defined, what does
"Fuck the Draft" mean? 316

It is unclear whether the semantic battle fought between Justices
Scalia and Stevens will be revived this term. Justice Stevens, of course, has
been replaced by Elena Kagan, and Justice Souter, who was also in dissent
in the case, has been replaced by Sonia Sotomayor. The First Amendment
inclinations of both Justices have yet to be determined. 317 If the debate is
revisited,318 a parallel question is whether the Court will reaffirm the
doctrine established in 1969 in Red Lion Broadcasting Co. v. FCC and
vouchsafed in later cases that broadcast media are subject to less First
Amendment protection than other types of media?31 The issue was
broached by both the Second Circuit and Justice Thomas.321

313. Shaman, supra note 7, at 327.
314. It was a similar absence of precision that prompted Justice Brennan to change his

mind about the regulation of obscenity. Writing for the Court in Roth v. United States,
Justice Brennan held that obscenity could be restricted because it was "utterly without
redeeming social importance." 354 U.S. 476, 484 (1957). Sixteen years later, however,
dissenting in Paris Adult Theatre I v. Slaton, he wrote that he was forced to conclude "that
the concept of 'obscenity' cannot be defined with sufficient specificity and clarity to provide
fair notice to persons who create and distribute sexually oriented materials . . . ." 413 U.S.
49, 103 (1973) (Brennan, J., dissenting).

315. See supra discussion accompanying notes 26-48.
316. See Arkes, supra note 167, at 315-16.
317. See infra notes 361-69 and accompanying discussion.
318. The focus here is on the use of the f-word, but the issues related to indecency raised

in CBS, Inc. v. FCC, 535 F.3d 167 (3d Cir. 2008), vacated and remanded, 129 S. Ct. 2176
(2009), and ABC, Inc. v. FCC, No 08-0841-AG (2d Cir. June 20, 2008) are similar. See
supra notes 33-48 and accompanying discussion.

319. Indeed, as Justice Thomas pointed out, FCC v. Fox Television Stations, 129 S. Ct.
1800, 1820-22 (2009) (Thomas, J., concurring) was based on the proposition enunciated in
Red Lion.

320. Fox Television Stations v. FCC, 613 F.3d 317, 325-27 (2d Cir. 2010). See also
infra note 360 and accompanying discussion.

321. See infra notes 354-58 and accompanying discussion.

HeinOnline  -- 64 Fed. Comm. L.J. 38 2011-2012



PROTECTING EMOTIVE SPEECH

VII. AN EMOTIVE SPEECH DOCTRINE?

One cannot help but agree with the simple logic of Leo Stone
whom-more than fifty years before Justice Scalia retorted that the f-word
is always sexual, and Justice Stevens maintained that it would be absurd to
interpret a frustrated golfer's expletive as sexual-wrote that the word
always has a sexual undercurrent even though its use is not always in a
sexual context322 (what the FCC calls a literal versus a nonliteral use).323

The conflict is not likely to be resolved.
One solution, however, might be the incorporation of Justice Harlan's

cogent observation that speech has two elements-the cognitive and the
emotive-and they deserve equal protection.324 The holding has been
largely ignored since it was enunciated in 1971, possibly because of the
difficulty a court might have in its implementation. Under an emotive
speech doctrine, courts would spend less time attempting to determine
whether words are or are not an "essential part of any exposition of
ideas,"325 and the Supreme Court might not be required to establish a test to
determine whether various types of expression constitute intimidating

speech.326 And, of course, judges and Justices would not be required to
hold debates on the definition of the f-word. On the other hand, courts
would be required to determine when speech is primarily cognitive, when it
is primarily emotive, and-possibly-when it is a mix of cognitive and
emotive, mirroring Chief Justice Earl Warren's delineation of the types of
conduct in United States v. O'Brien.327

The enunciation of the f-word is almost always emotive, at least based
on Cohen. Cohen's activity does not appear to be emotional-he simply
entered a courthouse where he was expected to be a witness. Yet Chief
Justice Burger referred to his action as an "emotionally unstable
outburst[]." 8 Cohen's speech was emotive only because of the presence

322. Stone, supra note 256, at 35, quoted at supra note 308.
323. See Pacifica Found., Memorandum Opinion and Order, 9 F.C.C.R. 2698, paras. 12-

13(1987).
324. Cohen v. California, 403 U.S. 15, 25-26 (1971), quoted at supra note 157.
325. Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942).
326. See Virginia v. Black, 538 U.S. 343, 357 (2003). See also W. Wat Hopkins, Cross

Burning Revisited: What the Supreme Court Should Have Done in Virginia v. Black and
Why it Didn't, 26 HASTINGS COMM. & ENT. L.J. 269 (2004) (arguing that the Court
established a new type of speech-intimidating speech-that lies outside the protection of
the First Amendment, and that the Court will eventually be required to define the types of
speech that are "intimidating").

327. 391 U.S. 367, 376 (1968) (pointing out that not all conduct is expressive and that
some conduct has both speech and nonspeech elements).

328. Memorandum from Chief Justice Burger, supra note 139.
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of the single word, regardless of whether the word was used as a synonym
for the act of sexual intercourse or as an intensifier.

If such a passive use of the word constituted emotive speech, then
certainly Cher's dismissive "fuck 'em" to her critics and Bono's
exclamation that winning the Golden Globe Award was "fucking brilliant"
would constitute emotive speech and, therefore, would be eligible for
protection under what might be called the Cohen test. Similarly, the
exposure for a few seconds of a breast during a high-energy dance during
the halftime show of a Super Bowl would constitute emotive speech and
would be equally deserving of protection, at least outside the parameters of
the broadcast media.329

All of these expressions, one could argue, are targeted at evoking
emotional responses, though not necessarily physical responses. An
emotive speech doctrine would also impact such expressive conduct as the
Super Bowl example demonstrates. The Court has recognized the emotive
elements of flag burning330 and cross burning, 331 both of which would be
protected under the doctrine without examination of whether the speech
was political332 or possibly intimidating.333 Emotive speech, however,
would not be protected if it fell into one of the categories of speech that the
Court has determined to be unprotected. There would be times, therefore,
when a court would have to examine both the cognitive and emotive
elements of speech.

Of course, speech may be emotive and, at the same time, express
ideas, information, or opinions. As one scholar noted, despite Justice
Harlan's reference to "otherwise inexpressible emotions," 334 it would be
odd to think that emotions can never be "accurately expressed in a precise,
detached way."335 "Emotions," he wrote, are "not merely, sensations or
twinges, but typically involve beliefs, judgments, interpretations or

329. See CBS v. FCC, _ F.3d _ (3d Cir. 2011), 2011 WL 5176139; Fox Television
Stations, Inc. v. FCC, 613 F.3d 317, 322 n.2 (2d Cir. 2010).

330. See Texas v. Johnson, 491 U.S 397, 408-09 (1989) (discussing the likelihood that
burning the U.S. flag might cause a disturbance because of the emotional response to the
act); id. at 422-35 (Rehnquist, C.J., dissenting) (discussing the symbolic nature of the flag).

331. See Virginia v. Black, 538 U.S. 343, 357 (2003) (writing that cross burning is a
symbol of hate and that few messages are more powerful).

332. The Court clearly held that burning the flag was political speech. Johnson, 491 U.S.
at 406 ("The expressive, overtly political nature of this conduct was both intentional and
overwhelmingly apparent."). Such a determination would not be necessary under a Cohen
test, however.

333. Black, 538 U.S. at 357. See also Hopkins, supra note 326.
334. Cohen v. California, 403 U.S. 15, 26 (1971).
335. R. George Wright, An Emotion-Based Approach to Freedom of Speech, 34 Loy. U.

CHI. L.J. 429, 431 (2003).
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reasonable evaluations of world features." 336 Therefore, expressions of
emotion "can encompass cognition in general, intentions, beliefs,
judgments, attitudes, modes of perceivinS and understanding, and even
what we might call world-constructions." Indeed, even Cohen's classic
emotive speech was presumed to convey ideas-it was part of the political
debate of the day on the Vietnam War, and one scholar emphasized that
it was within the political mainstream. 339

The language used by Walter Chaplinsky is also an example of a mix
of cognitive and emotive speech. While a modem analysis might find the
epithets "God-damned racketeer" and "damned Fascist" to be emotive,
clearly the Court focused on the cognitive elements of the speech-
otherwise there would be no need to measure whether the speech was an
"essential part of any exposition of ideas ... ."340 The Chaplinsky Court
was, indeed, in error to think that designated classes of unprotected speech
were "well-defined and narrowly limited." 341 As one observer noted, the
lewd, obscene, and profane "have proven remarkably resistant to precise
definition."342

Definitions would be unnecessary under Justice Harlan's proposal,
and that, in itself, would be a boon to free expression. Can it ever be good
when a Court rules that the innocuous phrase "BONG HiTS 4 JESUS"
advocates illegal drug use,343 and that there is no way to use the word
"fuck" that is not sexual? As legal scholar Ronald Krotoszynski wrote,
"Ultimately,4the ability to define language becomes the ability to control
thoughts." The question would rest on whether the speech is emotive.
Today, such a test would not apply to the facts of Fox Television Stations,
however, at least not under current law.

336. Id. at 459.
337. Id. at 460.
338. See William S. Cohen, supra note 163, at 1610 (noting that Robert Paul Cohen used

profanity to make a point); Shaman, supra note 7, at 344 (Is Cohen's speech political or
profanity? "Obviously it is both.").

339. See Farber, supra note 133, at 295.
340. Chaplinsky v. New Hampshire, 315 U.S. 568, 568, 572 (1942). See also Arkes,

supra note 167, at 317; FRALEIGH & TUMAN, supra note 136, at 156.
341. Chaplinsky, 315 U.S. at 571.
342. Shaman, supra note 7, at 302.
343. Morse v. Frederick, 551 U.S. 393, 397, 402 (2007). See also supra note 11.
344. Krotoszynski, supra note 136, at 1253.
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VIII. BROADCAST MEDIA AND THE FIRST AMENDMENT

One could argue that Cohen eliminated the notion that people have a
right to be protected from verbal assault in public places.345 Even if that is
true, broadcasting, for purposes of indecency law, does not constitute a
typical "public place"; it is treated differently from other media. Indecent

speech is allowed in the print media,346 over the telephone,347 in movies,348
over cable television systems, 349 and on the Internet.350 Such speech is not
allowed over the airwaves, even if the focus is on the emotive quality of the
speech. The prohibition, made clear in Pacifica351 and reiterated in Fox
Television Stations,352 was based on the proposition that broadcasting is a
unique medium because of its pervasiveness and, in particular, its unique
accessibility to children, a proposition first enunciated in Red Lion.353

In his Fox Television Stations concurrence, Justice Thomas spent all
but one sentence attacking those rationales and the general proposition that
First Amendment protection for the broadcast media is not equivalent to
that of the print media. He wrote, "Red Lion and Pacifica were
unconvincing when they were issued, and the passage of time has only
increased doubt regarding their continued validity." 354

First, Justice Thomas wrote, Red Lion adopted and Pacifica
reaffirmed "a legal rule that lacks any textual basis in the Constitution." 355

Second, even if the rules upon which the reduced protection is based could
have been justified when the two decisions were delivered, "dramatic
technological advances have eviscerated the factual assumptions

345. See, e.g., Arkes, supra note 167, at 313.
346. See Ginsberg v. New York, 390 U.S. 629 (1968) (holding that, even though

indecent material may be sold to adults, it can be restricted in its sale to minors).
347. See Sable Comms., Inc. v. FCC, 492 U.S. 115 (1989) (striking down restrictions on

indecent pay phone messages while upholding restrictions on obscene pay phone messages).
348. See Young v. Am. Mini Theatres, Inc., 427 U.S. 50 (1976) (upholding zoning

ordinances for adult movie houses, even though, the sexually explicit material being shown
in those movie houses is protected by the First Amendment).

349. See Denver Area Educ. Telecomm. Consortium v. FCC, 518 U.S. 727 (1996)
(holding that regulations requiring cable systems to segregate and block indecent
programming were unconstitutional).

350. See Reno v. ACLU, 521 U.S. 844 (1997) (holding unconstitutional those portions of
the Communication Decency Act that criminalized the posting of indecent material on the
Internet).

351. 438 U.S. 726, 748-49 (1978).
352. 129 S. Ct. 1800, 1806 (2009) (quoting Pacifica, 438 U.S. at 748-49).
353. See Red Lion Broad. Co. v. FCC, 395 U.S. 367, 390 (1969) (noting that the

Government may restrain public broadcasting "because of the scarcity of radio
frequencies").

354. Fox Television Stations, Inc., 129 S. Ct. at 1820 (Thomas, J., concurring).
355. Id. at 1821.
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underlying those decisions." 356 There is no longer any scarcity, he wrote,
and the broadcast media are no longer uniquely pervasive.357 These
changes require a departure from precedent under the prevailing approach
to stare decisis.3 58

No other Justice joined Thomas' critique, but Justice Stevens at least
acknowledged that Justice Thomas was not far afield: "While Justice
Thomas and I disagree about the continued wisdom of Pacifica, the
changes in technology and the availability of broadcast spectrum he
identifies certainly counsel a restrained approach to indecency regulation,
not the wildly expansive path the FCC has chosen."3 59

The Second Circuit adopted the same position in the same case,
finding that "it is increasingly difficult to describe the broadcast media as
uniquely pervasive and uniquely accessible to children, and at some point
in the future, strict scrutiny may properly apply in the context of regulating
broadcast television."360

While Justice Thomas joined Justice Scalia in holding that the FCC
did not violate the APA, it is conceivable that Justice Thomas could also
vote that a ban on all expletives-even fleeting expletives-on the
airwaves is unconstitutional because the rationale behind that ban is flawed.
If there is no constitutional justification for treating the broadcast media
differently, there is no constitutional justification for banning speech that
would not be banned if expressed via other media.

Justice Thomas, therefore, could forge an alignment with the
dissenters in Fox Television Stations: Justices Ginsburg and Breyer. Two
other dissenters, Justices Souter and Stevens, will not be on the Court to
hear such a case. Justice Souter has been replaced by Justice Sonia
Sotomayor, and Justice Stevens by Justice Elena Kagan. One can only
guess at how the new Justices would vote, but there are reasons to believe
they might be in alignment with Justices Ginsburg and Breyer.

First Amendment scholar, Ronald K.L. Collins, wrote before the
confirmation of Justice Sotomayor that there were reasons for cautious

optimism in the area of free speech jurisprudence,361 and the Reporters
Committee for Freedom of the Press, though it wrote that "no clear

356. Id.

357. Id. at 1822.
3 5 8. Id.
359. Id. at 1828 n.5 (Stevens, J., dissenting) (citations omitted and capitalization

modified).
360. Fox Television Stations v. FCC, 489 F.3d. 444, 465 (2d Cir. 2007), rev'd on other

grounds, 129 S. Ct. 1800 (2009). See also supra note 320 and accompanying discussion.
361. Ronald K.L. Collins, Sotomayor and Free Expression, FIRST AMENDMENT CTR.

(May 28, 2009), http://www.firstamendmentcenter.com/commentary.aspx?id=21637.

Number 1] 43

HeinOnline  -- 64 Fed. Comm. L.J. 43 2011-2012



44 FEDERAL COMMUNICATIONS LAWJOURNAL [Vol.64

standard on First Amendment issues has emerged from her many cases,"
also found that she seemed to support the rights of the public and press to
access to court proceedings and 3"[to] be free from judicial and
prosecutorial restraints on speech." Her decisions show "a careful
analysis of the First Amendment issues at stake," the lobbying group
wrote.36 3

In addition, during her first term, Justice Sotomayor voted with
Justice Breyer in at least two speech-related cases,364 and during oral
arguments in a third case, seemed to question the speech restrictions related
to alleged terrorist organizations. 365

Justice Kagan seemed even more First Amendment friendly before
her appointment. 66 Adam Liptak of the New York Times writes that she is
more conservative than Justice Stevens, but also suggests that she would
not have voted with Stevens in either FCC v. Pacifica, in which Stevens
wrote the Opinion of the Court, or Texas v. Johnson, in which he wrote a
dissent.367 Justice Kagan has written that the government may not limit
speech because citizens find the ideas offered wrong or offensive, which
would have put her at odds with the Pacifica decision, and she has
specifically stated that the Court was right in its Texas v. Johnson
decision. In addition, First Amendment scholar Eugene Volokh suggests
that Kagan's attitudes toward the First Amendment are much like Justice
Ginsburg's. 369

362. A Summary of Media-Related Decisions by Supreme Court Nominee Sonia
Sotomayor, REPORTERS COMM. FOR FREEDOM OF THE PRESS (May 27, 2009),
http://www.rcfp.org/news/documents/20090527-asummaryofinediarelateddecisionsbysup
remecourtnomin.pdf.

363. Id.
364. Citizens United v. FEC, 130 S. Ct. 876, 929 (2010) (Stevens, J., concurring);

Graham Cnty. Soil and Water Conservation Dist. v. U.S., 130 S. Ct. 1396, 1411 (2010)
(Sotomayor, J., dissenting).

365. See Tony Mauro, Justices Skeptical of Anti-Terror Speech Rules, FIRST
AMENDMENT CTR. (June 9, 2010), http://www.firstamendmentcenter.org/justices-skeptical-
of-anti-terror-speech-rules. Unexpectedly, in this case, Justice Sotomayor was seemingly at
odds with future Justice Kagan who, as Solicitor General, was arguing the case for the
United States.

366. See A Summary of the Media-Law Background of Supreme Court Nominee Elena
Kagan, REPORTERS COMM. FOR FREEDOM OF THE PRESS (May 13, 2010),
http://www.rcfp.org/news/documents/20100513-asummaryofthemedialawbackgroundofsup
remecourtnomin.pdf.

367. Adam Liptak, On Speech, Kagan Leaned Toward Conservatives, N.Y. TIMES, May
14, 2010, available at http://www.nytimes.com/2010/05/16/us/politics/16court.html.

368. Id.
369. Eugene Volokh, Elena Kagan as Scholar, THE VOLOKH CONSPIRACY (May 10,

2010, 3:47 PM), http://volokh.com/2010/05/10/elena-kagan-as-scholar/.
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There is a possibility, therefore, that Justice Thomas might join
Justices Ginsburg and Breyer-the dissenters in Fox Television Stations-
in striking down a ban on all uses of the f-word on the airwaves. That
would leave only Chief Justice John Roberts and Justices Scalia, Kennedy,
and Alito from the original majority, with Justice Kagan controlling the
outcome of the case. Justice Sotomayor, who was on the Second Circuit
when the case was heard, has recused herself from consideration of the
case, also leaving the possibility of a 4-4 tie.370

A new majority, therefore, could render a judgment, if not an Opinion
of the Court, favoring Fox on grounds that the FCC is interpreting
indecency too narrowly under the First Amendment, that is, that a ban on
any specific word in any context or a glimpse of nudity-no matter how
brief-is unconstitutional. Such a holding would be a major step for
increased freedom of expression over the airwaves.

IX. CONCLUSION

There is always room for hope in the Supreme Court's First
Amendment jurisprudence. Just as Justice Brennan expressed hope that the
decision in Cohen would be harmless,371 we can maintain hope that the
Court recognizes the inherent benefits of abandoning efforts to define
words for the public, and then restrict those words based on narrow judicial
definitions.

We can also hope that the Supreme Court will adopt Justice Harlan's
proposition that emotive elements of speech be protected equally with the
cognitive elements. Granting obtrusive protection for emotive expression
would make decision making in free speech jurisprudence simpler and
sturdier. The rule would apply to speech uttered on the airwaves as well as
through other media.

Such a holding might be considered radical at this point in the debate
over offensive language, however, so, in the alternative, we can hope that a
coalition of Justices would strike down efforts to ban so-called fleeting
expletives on the airwaves by recognizing the futility and absurdity of such
efforts. Such a holding is more likely considering the position of Justice
Thomas and the possible positions of Justices Sotomayor and Kagan.

We can hope, therefore, that the silliness of Fox Television Stations
will be short lived.

370. FCC v. Fox Television Stations, 613 F.3d 317 (2d. Cir. 2011), cert. granted 79
U.S.L.W. 3629 (U.S. Jun. 27, 2011) (No. 10-1293).

371. See supra note 186 and accompanying text.
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