








THE EMERGING CONSTITUTIONAL CALCULUS

straightforward application of intermediate scrutiny, reasoning that this law was a
content-neutral law whose purpose was to protect privacy. 287

The Bartnicki case indicates that a content-neutral law that effectively distorts
public debate by depriving the public of information necessary for intelligent self-
government will be examined under a higher level of scrutiny. 288 The reasoning in
Bartnicki thus blurs the distinction between content-based and content-neutral
laws.

The distinction between content-based and content-neutral laws was further
blurred in Alameda Books in opinions by Justice Kennedy and Justice Souter.
Justice Kennedy admitted that the law was "content-based" but nevertheless
applied intermediate scrutiny,289 while Justice Souter characterized the law as
"content correlated," and demanded more proof supporting the governmental
interest than he had deemed necessary in prior cases. 290 For both Justice Kennedy
and Justice Souter, the categorization of the law as content-based or content-
neutral mattered less than their evaluation of the quantum of evidence necessary to
support the city's legislative judgment.

Finally, in Watchtower, the Court implicitly acknowledged that in certain
circumstances a content-based law may be less restrictive of speech than a content-
neutral one. Content-neutral laws apply to all categories of speech. The Court
indicated that if the city had only required registration of persons soliciting for
commercial purposes, and had allowed political and religious solicitation to
continue unhindered, the law might have passed First Amendment muster.291

2. Nature: Viewpoint-Oriented Laws-Secondary Effects, Disparate Impact, and
Content Discrimination

Viewpoint-based laws that suppress speech are per se unconstitutional.292

However, it is often difficult to determine whether a law is viewpoint-based
because rather than there being a dichotomy between viewpoint-based and

287. See supra note 197 and accompanying text.
288. See supra notes 188-90 and accompanying text.
289. See supra note 217 and accompanying text.
290. See supra notes 221, 223 and accompanying text; see also City of Erie v. Pap's

A.M., 529 U.S. 277, 316-17 (2000), where Justice Souter explained why he was demanding
more proof than he had in Barnes:

Careful readers, and not just those on the Erie City Council, will of
course realize that my partial dissent rests on a demand for an
evidentiary basis that I failed to make when I concurred in Barnes. I
should have demanded the evidence then, too, and my mistake calls to
mind Justice Jackson's foolproof explanation of a lapse of his own,
when he quoted Samuel Johnson, "'Ignorance, sir, ignorance."' I may
not be less ignorant of nude dancing than I was nine years ago, but after
many subsequent occasions to think further about the needs of the First
Amendment, I have come to believe that a government must toe the
mark more carefully than I first insisted. I hope it is enlightenment on
my part, and acceptable even if a little late.

Id. (Souter, J., concurring in part and dissenting in part) (citation and footnote omitted).
291. See supra note 237 and accompanying text.
292. See Chemerinsky, supra note 10, at 59 ("The Supreme Court has created a

virtually complete prohibition of the government engaging in viewpoint discrimination.").
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viewpoint-neutral laws, there is instead a spectrum from viewpoint-neutral to
viewpoint-based. 293 Laws along this spectrum may be characterized as "viewpoint-
oriented."

Laws that single out adult businesses because of their secondary effects
(Alameda Books), laws that have a disparate impact on one viewpoint (Hill, Erie,
and Shrink Missouri), and laws that discriminate on the basis of specific content
within a category of "unprotected" speech (Virginia v. Black) run the risk of being
viewpoint-based. In these types of cases, the Court must remain sensitive to the
danger of viewpoint discrimination, and should demand more evidence supporting
a legislative judgment that the law regulating speech is necessary to accomplish the
governmental objective.

In general, as content distinctions become more specific, the danger of
viewpoint discrimination becomes more acute. In my opinion, the cross burning
law in Virginia v. Black crosses the line from being "viewpoint-oriented" to being
"viewpoint-based," because the state was principally concerned with the
communicative impact of this particular symbol. When the government imposes
sanctions upon a particular expression because society finds it hateful, the
balancing approach is not adequate to protect First Amendment rights.

3. Character: The Medium of Expression

The Supreme Court has long noted that each medium of expression poses
different problems and opportunities for expression. As Justice Jackson observed a
half century ago:

The moving picture screen, the radio, the newspaper, the handbill, the
sound truck and the street corner orator have differing natures, values,
abuses and dangers. 295

In Reno v. ACLU,296 the Court declared the Communications Decency Act
unconstitutional primarily because of the specific characteristics of the Internet. As
noted above, the Court distinguished the Internet from radio and television
broadcast in a number of respects, including the pervasiveness and intrusiveness of
broadcast, and the passive nature of viewing and listening in contrast to the
affirmative steps needed to achieve access that the Internet requires. 297 Then, in a
reference that may foreshadow a future of unparalleled freedom of expression for
our society, the Court observed: "Neither before nor after the enactment of the
CDA have the vast democratic forums of the Internet been subject to the type of

293. Cf. id. at 59 (criticizing the Supreme Court for adopting "a narrow definition of
viewpoint discrimination").

294. See R.A.V. v. City of St. Paul, 505 U.S. 377, 387 (1992) ("The rationale of the
general prohibition, after all, is that content discrimination 'raises the specter that the
Government may effectively drive certain ideas or viewpoints from the marketplace."')
(citation omitted).

295. Kovacs v. Cooper, 336 U.S. 77, 97 (1949) (Jackson, J., concurring).
296. 521 U.S. 844 (1997) (striking down federal law that effectively prohibited

transmission of indecent or patently offensive speech over the Internet).
297. See supra notes 151-55 and accompanying text.
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government supervision and regulation that has attended the broadcast
industry.,

298

The medium of expression-principally oral "counseling" and leafleting-
was also a critical factor in Hill v. Colorado,299 as the majority and the dissent
debated whether the eight-foot floating buffer zone around clinic patients would
unnecessarily interfere with these forms of communication. 3

00 For example, the
majority noted that "[u]nlike the 15-foot zone in Schenck, this 8-foot zone allows
the speaker to communicate at a 'normal conversational distance,"' 301 while the
dissent countered that the majority had in effect ruled that "the moral debate is not
so important after all and can be conducted just as well through a bullhorn from an
8-foot distance as it can through a peaceful, face-to-face exchange of a leaflet., 30 2

4. Context: The Setting of the Speech

Just as the characteristics of the medium of expression affect the ability of the
speaker to communicate his or her message and the ability of unwilling recipients
to avoid this message, the setting of the speech may raise special issues concerning
the rights of speakers and the interests of listeners. In Hill v. Colorado, Justice
Stevens noted that the Court had previously recognized "the special governmental
interests surrounding schools, courthouses, polling places, and private homes. 303

Justice Stevens quoted a previous case involving labor picketing of hospitals
where the Court had found that patients "'often are under emotional strain and
worry"' 30 5 and that they need a "restful, uncluttered, relaxing, and helpful
atmosphere. 30 6 In dissent, Justice Kennedy noted that the sidewalks outside health

298. Reno, 521 U.S. at 868-69 (noting absence of regulatory oversight over the
Internet) (emphasis added). But see United States v. Am. Library Ass'n, 123 S. Ct. 2297
(2003) (upholding Children's Internet Protection Act against facial attack).

299. 530 U.S. 703 (2000); see supra note 164 and accompanying text.
300. Id. at 726-28 (finding that buffer zone would not unduly restrict oral

communication and leafleting); id. at 791 (Kennedy, J., dissenting) (stating that buffer zone
would unduly restrict oral communication and leafletting).

301. Id. at 726-27 (discussing effect of buffer zone on protesters and distinguishing
injunction establishing buffer zone in Schenck).

302. Id. at 791 (Kennedy, J., dissenting) (discussing effect of buffer zone on protesters).
303. Id. at 728 (citing Frisby v. Schultz, 487 U.S. 474, 484-85 (1998) (private homes);

Burson v. Freeman, 504 U.S. 191, 206-08 (1992) (polling places); Grayned v. City of
Rockford, 408 U.S. 104, 119 (1972) (schools); Cox v. Lousiana, 379 U.S. 559, 562 (1965)
(courthouses)) (footnotes omitted).

304. NLRB v. Baptist Hosp., 442 U.S. 773 (1979).
305. Hill, 530 U.S. at 728 (quoting Baptist Hosp., 442 U.S. at 783-84 n.12 (quoting

Beth Israel Hosp. v. NLRB, 437 U.S. 483, 509 (1978) (Blackmun, J., concurring))).
306. Id. at 728-29 (quoting Baptist Hosp., 442 U.S. at 783-84 n.12 (quoting Beth Israel

Hosp., 437 U.S. at 509 (Blackmun, J., concurring))). Justice Stevens also stated:
Persons who are attempting to enter health care facilities-for any
purpose--are often in particularly vulnerable physical and emotional
conditions. The State of Colorado has responded to its substantial and
legitimate interest in protecting these persons from unwanted
encounters, confrontations, and even assaults by enacting an
exceedingly modest restriction on the speakers' ability to approach.

Id. at 729.
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care facilities are part of the public forum,30 7 and that access to patients entering
abortion clinics is indispensable to protesters who are attempting to dissuade

308patients.
In the Watchtower case, the majority and the dissent switched sides in this

debate. It was the majority who focused on the right of solicitors to ring
doorbells, 3° 9 while the dissent claimed that this was an invasion of personal
privacy in the home.31°

5. Scope: Extent of Limits on Expression

The scope of the restriction on expression was a critical factor for Justice
Stevens in Erie and for Justice Souter in Alameda Books. A principal objection to
the municipal ordinances restricting erotic expression in those cases was that they
limited the amount of speech that would reach the public. Justice Stevens found
that the Erie public nudity ordinance amounted to a "total ban" on nude dancing,
since by definition nude dancing is performed in the nude.31

1 Justice Souter came
to the same conclusion in the Alameda Books case, but the chain of causation was
more complex. The Los Angeles zoning ordinance prohibited "multi-use" adult
businesses, which had the effect of reducing erotic speech because adult
businesses such as arcades cannot practically operate as separate businesses. 31 2

Accordingly, the ban on multi-use adult businesses amounted to a content-based
ban on erotic expression.

313

6. Nature: Extent of Prior Restraints

Prior restraints are subjected to a stricter level of scrutiny than subsequent
punishments. The Supreme Court has stated that "'[a]ny system of prior restraints

307. Id. at 765. Justice Kennedy stated in dissent:
For the first time, the Court approves a law which bars a private citizen
from passing a message, in a peaceful manner and on a profound moral
issue, to a fellow citizen on a public sidewalk. If from this time forward
the Court repeats its grave errors of analysis, we shall have no longer
the proud tradition of free and open discourse in a public forum.

Id.
308. Id. at 789. Justice Kennedy stated in dissent:

For these protesters the 100-foot zone in which young women enter a
building is not just the last place where the message can be
communicated. It likely is the only place. It is the location where the
Court should expend its utmost effort to vindicate free speech, not to
burden or suppress it.

Id.
309. See supra notes 225-39 and accompanying text.
310. See supra notes 242-51 and accompanying text.
311. See supra note 206 and accompanying text.
312. See Alameda Books, 535 U.S. at 464 n.8 (Souter, J., dissenting) ("[T]he far more

likely outcome is that the stand-alone video store will go out of business.").
313. See id. at 466 (Souter, J., dissenting) ("Every month business will be more

expensive than it used to be, perhaps even twice as much. That sounds like a good strategy
for driving out expressive adult businesses. It sounds, in other words, like a policy of
content-based regulation.").
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comes to this Court bearing a heavy presumption against its constitutional
validity.' 3 14 In a similar vein, Professor Michael Shiver describes the standard for
determining the constitutionality of a prior restraint to be one of "sublime
simplicity. 31 5 He explains the rule in these terms: "Simply stated, the prior
restraint will be found invalid except in the most extreme circumstances., 3

1
6

Another way of analyzing the constitutionality of prior restraints is to consider
the extent of the prior restraint on speech and examine whether less restrictive
alternatives exist. In cases where the restraint has a significant effect on expression,
as in Schenck and Watchtower, the Supreme Court has closely scrutinized the
breadth of the restraint on speech, even though the laws in question were content-
neutral.317 In contrast, in Thomas v. Chicago Park District,318 the Court
downplayed the significance of the prior restraint contained in the municipal park
permit requirement because "the licensing scheme at issue here is not subject-
matter censorship but content-neutral time, place, and manner regulation of the use
of a public forum." 319 However, the difference between Watchtower and Schenck
on the one hand and Thomas on the other hand lay not in the distinction between
content-based and content-neutral laws, but in the fact that the ordinance in Thomas
would likely have little or no effect on expression. 320

7. Replacing Categories with Evidence

The principal change that the "constitutional calculus" makes in the analysis of
freedom of expression cases is that the opinions of the justices are less concerned
with defining a law as content-based or content-neutral, and are more concerned
with the quantum of evidence that the state has offered to prove that the harm the
government is trying to prevent justifies the infringement on expression.

In the Turner cases, the government's evidence concerning the impact of cable
television on broadcast television took center stage. Turner I remanded the case to
the lower courts to develop that evidence more fully, 321 and when the case returned

314. New York Times Co. v. United States, 403 U.S. 713, 714 (1971) (per curiam)
(quoting Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 70 (1963)).

315. Michael W. Shiver, Jr., Objective Limitations or, How the Vigorous Application of
"Strong Form" Idea/Expression Dichotomy Theory in Copyright Preliminary Injunction
Hearings Might Just Save the First Amendment, 9 U.C.L.A. ENT. L. REv. 361, 364 (2002).
("Whereas many avenues of constitutional jurisprudence (First Amendment jurisprudence
included) twist and wind their way through multi-faceted and often contradictory balancing
tests, a prior restraint on speech, once it has been identified, will face scrutiny of sublime
simplicity.") (internal citation omitted).

316. Id.
317. See supra notes 115, 232-36 and accompanying text.
318. 534 U.S. 316 (2002) (upholding a permit requirement for conducting events for

more than fifty persons in municipal parks).
319. Id. at 322 (finding the park ordinance to be content-neutral).
320. See id. at 321-25. The Court distinguished censorship boards and cases where a

public official had broad discretion to deny the permit. See id. The Court also stated that if
permits were denied on a discriminatory basis, "we think that this abuse must be dealt with if
and when a pattern of unlawful favoritism appears." Id. at 325.

321. See Turner 1, 512 U.S. at 667. Justice Kennedy stated:
Without a more substantial elaboration in the District Court of the
predictive or historical evidence upon which Congress relied, or the
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to the Supreme Court in Turner II, the justices embarked on an exhaustive
examination of the economic facts that had been developed in the judicial and
legislative record.3 2

In Erie and Alameda Books, the justices split over the adequacy of the
evidence supporting the legislative judgment that prohibiting nude dancing and
dispersing adult businesses would diminish crime and support property values in
the surrounding neighborhoods. Justice Souter, in particular, made it clear that the
"principal reason" for his dissents in both cases was the "insufficiency" of the
evidence offered by each municipality.323

In recent cases the justices have not only examined the evidence offered by the
government to justify infringements on speech, but they also have also debated the
standards by which that evidence should be measured. In Turner I and Turner H
Justices Kennedy and Stevens called for substantial deference to Congress 324 for
three reasons: 1) "because the institution 'is far better equipped than the judiciary
to "amass and evaluate the vast amounts of data" bearing upon' legislative
questions, 325 2) because of the "inherent complexity and assessments about the
likely interaction of industries undergoing rapid economic and technological
change," 326 and 3) "out of respect for [Congress's] authority to exercise the
legislative power."

327

In Shrink Missouri, Justice Souter contended that the state's burden of proof in
a freedom of expression case was variable. He stated that "the quantum of
empirical evidence needed to satisfy heightened judicial scrutiny of legislative
judgments will vary up or down with the novelty and plausibility of the
justification raised. 32

In Watchtower, Justice Breyer complained that the arguments setting forth the
risks of door-to-door solicitation that were advanced by the Village of Stratton
amounted to little more than "anecdote," "supposition," and "conjecture." 329 In
dissent, Chief Justice Rehnquist pointed out that the Village of Stratton had only

introduction of some additional evidence to establish that the dropped or
repositioned broadcasters would be at serious risk of financial difficulty,
we cannot determine whether the threat to broadcast television is real
enough to overcome the challenge to the provisions made by these
appellants.

Id.
322. See Turner 11, 520 U.S. at 197-213.
323. See supra notes 202, 223.
324. See Turner II, 520 U.S. at 195. Justice Kennedy relied upon the following

statements from his own and Justice Stevens' opinions in Turner I: "In reviewing the
constitutionality of a statute, 'courts must accord substantial deference to the predictive
judgments of Congress.' Our sole obligation is 'to assure that, in formulating its judgments,
Congress has drawn reasonable inferences based on substantial evidence."' Id. (citations
omitted) (quoting Turner 1, 512 U.S. at 665-66 (Kennedy, J.)). He continued, "As noted in
the first appeal, substantiality is to be measured in this context by a standard more
deferential than we accord to judgments of an administrative agency." Id. (citing Turner I,
512 U.S. at 666-67) (Stevens, J., concurring in part and concurring in judgment).

325. Id. (citations omitted) (quoting Turner 1, 512 U.S. at 665-66 (quoting Walters v.
Nat'l Ass'n of Radiation Survivors, 473 U.S. 305, 331 n.12 (1985))).

326. Id. at 196.
327. Id.
328. Shrink Missouri, 528 U.S. at 391.
329. See supra notes 240-41 and accompanying text.
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278 residents and that, unlike the petitioners, they "do not have a team of attorneys
at their ready disposal."33 The Chief Justice would have allowed the Village to rely
upon the "common sense" conclusion that door-to-door solicitation poses risks to
homeowners.

331

8. Ad Hoc Standards of Review

As the Court finds it more difficult to tell the difference between content-based
and content-neutral laws, it has less use for the concomitant standards of review of
strict scrutiny and intermediate scrutiny. In the Denver Area case, the Court
developed an ad hoc standard of review, 3 in Shrink Missouri it applied one,333 in
Bartnicki it adjusted the standard of review, 334 and in Watchtower the Court did not
articulate any standard of review at all.335 Because in previous cases the established
standards of review were perceived as outcome-determinative,336 their demise
necessitates a different method of reaching results. I predict that more and more we
shall see the Court identify and balance the various elements that affect the
constitutional calculus in freedom of expression cases.

9. Result-Oriented Reasoning

A final pattern that emerges from an examination of the cases is that the
distinction between content-based and content-neutral laws may mask other factors
influencing the decision. A fairly consistent pattern that has emerged in the cases is
that liberal justices tend to consider laws regulating sexual expression to be
content-based, while conservatives treat these laws as content-neutral.337 The shoe
is on the other foot, however, when abortion protestors are regulated. In those

330. See Watchtower, 536 U.S. at 173 (Rehnquist, C.J., dissenting) ("In order to reduce
these very grave risks associated with canvassing, the 278 'little people' of Stratton, who,
unlike petitioners, do not have a team of attorneys at their ready disposal, enacted the
ordinance at issue here.") (citations omitted). Justice Rehnquist also stated:

Stratton is a village of 278 people located along the Ohio River
where the borders of Ohio, West Virginia, and Pennsylvania converge.
It is strung out along a multilane highway connecting it with the cities
of East Liverpool to the north and Steubenville and Weirton, West
Virginia, to the south. One may doubt how much legal help a village of
this size has available in drafting an ordinance such as the present one.

Id. at 172 (Rehnquist, C.J., dissenting).
331. Id. at 176 (Rehnquist, C.J., dissenting); see supra notes 248-51 and accompanying

text.
332. See supra note 260.
333. See supra note 171 and accompanying text.
334. See supra note 190 and accompanying text.
335. See supra note 226-31 and accompanying text; see also Illinois ex rel. Madigan v.

Telemarketing Assocs., 538 U.S. 600 (2003) (upholding state fraud prosecution of
fundraisers under the First Amendment without specifying whether the law was content-
based or content-neutral and without identifying the standard of review).

336. See supra notes 137, 284-85 and accompanying text.
337. See, e.g., discussion of Renton, supra notes 113-27 and accompanying text;

discussion of Erie, supra notes 198-208 and accompanying text; discussion of Alameda
Books, supra notes 209-24 and accompanying text; discussion of American Library Ass'n,
supra notes 252-65 and accompanying text.

20041



INDIANA LAW JOURNAL

cases, the liberal wing of the Court considers the injunctions or statutes to be
content-neutral, while conservatives perceive such actions to be content-based.338

This relatively consistent trend calls the objectivity of the content-based/content-
neutral distinction into question.

In summary, in difficult cases, whether a law is content-based or content-
neutral is increasingly beside the point. Most laws affecting freedom of expression
have both content-based and content-neutral elements, and as a result the Supreme
Court has begun to replace the categorical approach in freedom of expression cases
with a balancing approach. However, before abandoning the distinction between
content-based and content-neutral laws, it is appropriate to inquire whether this will
result in less protection for freedom of expression. This point is addressed in the
following Part.

IV. WILL THE BALANCING APPROACH BE LESS PROTECTIVE OF SPEECH THAN THE
CATEGORICAL APPROACH?

Leading constitutional scholars have warned that a balancing approach is less
protective of freedom of expression than a categorical approach. For example,
Professor Tribe writes:

Categorical rules... tend to protect the system of free expression better
because they are more likely to work in spite of the defects in the
human machinery on which we must rely to preserve fundamental
liberties. The balancing approach is contrastingly a slippery slope; once
an issue is seen as a matter of degree, first amendment protections
become especially reliant on the sympathetic administration of the
law.

339

Professor Rubenfeld attacks the whole enterprise of balancing, saying:

The alternative to purposivism is balancing. But if we really
believe, as it seems so natural to believe, that First Amendment rights
are a matter of weighing costs and benefits, then we are, ultimately,
where Judge Posner is. And if speech is prohibitable whenever, as
Posner puts it, "in American society its harmful consequences are
thought to outweig its expressive value," there is no longer a First
Amendment at all.

Also supporting the argument for the categorical approach is the unfortunate
history of the balancing approach in leading cases. Oliver Wendell Holmes
developed the "clear and present danger" test in Schenck v. United States34' and

338. See discussion of Madsen, supra notes 110, 122-24 and accompanying text;
discussion of Schenck, supra notes 111, 122-23 and accompanying text; discussion of Hill,
supra notes 159-67 and accompanying text.

339. TRIBE, supra note 8, at 794.
340. Rubenfeld, supra note 61, at 832 (quoting Miller v. Civil City of South Bend, 904

F.2d 1081, 1097 (1990) (Posner, J., concurring), rev'd sub nom., Barnes v. Glen Theatre,
Inc., 501 U.S. 560 (1991)).

341. 249 U.S. 47 (1919) (upholding convictions under the Espionage Act for circulating
a document urging repeal of the military draft and urging draftees to assert their rights).
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utilized it to affirm convictions of war protesters under the Espionage Act.34 2

Similarly, Learned Hand coined his famous formula balancing "the gravity of the
'evil,' discounted by its improbability" against speech rights in United States v.

Dennis.34 3 He and the majority of the Supreme Court used this test to affirm the

convictions of leaders of the Communist Party under the Smith Act.344 In both of

these cases, the Supreme Court notoriously failed to protect the expression of

unpopular views. Also supporting this apprehension that the balancing approach is

insufficiently protective of speech is the fact that Justice Stevens has voted to

uphold laws that imposed restrictions on the use of powerful symbols of political

expression. Justice Stevens dissented in Texas v. Johnson,345 where he voted to

uphold a state law banning desecration of the American flag,346 and he concurred in

Virginia v. Black,347 where the Court upheld a state law prohibiting cross

burning. 348 In my opinion, the balancing approach was not sufficiently protective of

expressive rights in those cases. The fatal flaw in the laws banning flag burning and

cross burning is not that the laws are content-based, but that they are viewpoint-

based. Justice Stevens failed to acknowledge this fact in Texas v. Johnson3 49 and

342. See id. at 53.
343. See United States v. Dennis, 183 F.2d 201, 212 (2d. Cir. 1950) ("In each case [the

courts] must ask whether the gravity of the 'evil,' discounted by its improbability, justifies
such invasion of free speech as is necessary to avoid the danger."), aff'd sub nom., Dennis v.
United States, 341 U.S. 494, 510 (1951) (quoting Hand's formula with approval).

344. Dennis v. United States, 341 U.S. 494, 517 (1951) (upholding conviction of
leaders of the American Communist Party under the Smith Act for advocating the overthrow
of the government of the United States). The Court's ruling in Dennis v. United States was
effectively overturned six years later in Yates v. United States, 354 U.S. 298 (1957) (holding
that mere advocacy of force and violence was insufficient to sustain conviction under the
Smith Act).

345. 491 U.S. 397, 436-39 (1989) (Stevens, J., dissenting).
346. Id. at 439. Justice Stevens stated:

The ideas of liberty and equality have been an irresistible force in
motivating leaders like Patrick Henry, Susan B. Anthony, and Abraham
Lincoln, schoolteachers like Nathan Hale and Booker T. Washington,
the Philippine Scouts who fought at Bataan, and the soldiers who scaled
the bluff at Omaha Beach. If those ideas are worth fighting for-and
our history demonstrates that they are-it cannot be true that the flag
that uniquely symbolizes their power is not itself worthy of protection
from unnecessary desecration.

Id.
347. 123 S. Ct. 1536, 1552 (2003).
348. See id. (upholding state law which made it illegal to burn a cross with intent to

intimidate).
349. See Johnson, 491 U.S. at 439 n.* (Stevens, J., dissenting). Justice Stevens was

uncharacteristically resistant to analyzing either the purpose or the effect of the flag
desecration law. He stated:

The Court suggests that a prohibition against flag desecration is not
content neutral because this form of symbolic speech is only used by
persons who are critical of the flag or the ideas it represents. In making
this suggestion the Court does not pause to consider the far-reaching
consequences of its introduction of disparate-impact analysis into our
First Amendment jurisprudence.
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Virginia v. Black,35° just as Earl Warren failed to acknowledge that the law against
burning draft cards was viewpoint-based in United States v. O'Brien.351 Laws that
ban the use of particular symbols are viewpoint-based and unconstitutional per se.

But in other cases-in cases where the law in question is not viewpoint-
based-it is not necessarily true that the balancing approach will be less protective
of speech than the categorical approach. The Brandenburg decision 352 effectively
overruled the balancing approaches utilized in Schenck and Dennis. However, the
Brandenburg standard was itself derived using a balancing approach that highly
values political speech,353 and even in its application it requires a calculated
judgment to determine the immediacy, likelihood, and seriousness of the harm.354

In 1996, the justices of the Supreme Court debated the relative merits of the
categorical approach and the balancing approach in the context of the First
Amendment in Denver Area Educational Telecommunications Consortium, Inc. v.
FCC,355 which concerned the constitutionality of a provision of federal law that
allowed cable television operators to refuse to carry indecent programming on
leased access channels.35 6 One of the issues in dispute was whether cable television

350. See supra notes 266-83 and accompanying text.
351. See supra notes 55-72 and accompanying text.
352. Brandenburg v. Ohio, 395 U.S. 444 (1969) (striking down state Criminal

Syndicalism statute law as applied to KKK members who advocated violence, and
overruling Whitney v. California, 274 U.S. 357 (1927)).

353. See generally Robert H. Bork, Neutral Principles and Some First Amendment
Problems, 47 IND. L.J. 1 (1971) (criticizing a number of decisions by the Supreme Court
under Earl Warren, including Brandenburg, on the ground that the rules they articulate were
not derived, defined, or applied by means of "neutral principles").

354. Brandenburg, 395 U.S. at 447 ("[T]he constitutional guarantees of free speech and
free press do not permit a State to forbid or proscribe advocacy of the use of force or of law
violation except where such advocacy is directed to inciting or producing imminent lawless
action and is likely to incite or produce such action."); see also id. at 453-56 (Douglas, J.,
concurring). Douglas condemned the balancing approach of Holmes, Hand, and the majority
in Brandenburg, stating:

My own view is quite different. I see no place in the regime of the
First Amendment for any 'clear and present danger' test, whether strict
and tight as some would make it, or free-wheeling as the Court in
Dennis rephrased it.

When one reads the opinions closely and sees when and how the
'clear and present danger' test has been applied, great misgivings are
aroused.

Id. at 454 (Douglas, J., concurring).
355. 518 U.S. 727 (1996). For an extended discussion of the contrasting methods of

analysis employed by various members on the Court in deciding the Denver Area case, see
Wilson Huhn, The Stages of Legal Reasoning: Formalism, Analogy, and Realism, 48 VILL.
L. REv. 305, 347-62 (2003). The most famous confrontation between these competing
methods of analysis is reflected in the Black-Frankfurter debate in Adamson v. California,
332 U.S. 46 (1947), overruled in part, Malloy v. Hogan, 378 U.S. 1 (1964). In interpreting
the Due Process Clause, Justice Black favored a purely textual approach referred to as "total
incorporation," while Justice Frankfurter employed a balancing test referred to as
"fundamental fairness." See Wilson R. Huhn, Teaching Legal Analysis Using a Pluralistic
Model of Law, 36 GONZ. L. REv. 433, 469 (2000-01) (briefly describing the methods of
reasoning used by Justice Black and Justice Frankfurter in Adamson).

356. Cable Television Competition and Consumer Protection Act § 10(a)(2), 47 U.S.C.
§ 532(h) (1984) (authorizing cable operator to prohibit programming that the operator
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constitutes the equivalent of a "public forum," and therefore a medium of
expression that the government has a duty to keep open for expression by members
of the public. 357 Justice Kennedy found that the law in question was a content-
based3  restriction of speech in a medium that was equivalent to a "public
forum, '359 and that therefore the law should be reviewed under the standard of
"strict scrutiny., 360 In contrast, in his plurality opinion Justice Breyer declined to
draw an analogy between leased access channels on cable television and public
forums. 361 In fact, Justice Breyer utterly rejected the categorical approach, 362

choosing instead to employ an ad hoc balancing test to measure the
constitutionality of the law. 363 Justice Breyer declined to use the content-
based/content-neutral distinction and the public forum doctrine because, he said,
the underlying values and interests at stake were the same regardless of how the

"reasonably believes describes or depicts sexual or excretory activities or organs in a
patently offensive manner as measured by contemporary community standards").

357. See generally Ronnie J. Fisher, "What's In a Name?": An Attempt to Resolve the
"Analytic Ambiguity" of the Designated and Limited Public Fora, 107 DICK. L. REv. 639,
641 (2003) (describing the confusion among the categories of public fora, stating that "[als a
result of the confusion among the categories, courts may classify the same or similar
locations under different names, and because particular-if sometimes differing-standards
of review are attached to these names, these courts may reach contrary results").

358. Denver Area, 518 U.S. at 798 (Kennedy, J., concurring in part and dissenting in
part) (characterizing the law as one that sought to "impose content discrimination by law").

359. See id. at 783 ("A public access channel is a public forum, and laws requiring
leased access channels create common-carrier obligations. When the government identifies
certain speech on the basis of its content as vulnerable to exclusion from a common carrier
or public forum, strict scrutiny applies.").

360. See id.
361. See id. at 749 ("[I]t is unnecessary, indeed, unwise, for us definitively to decide

whether or how to apply the public forum doctrine to leased access channels.").
362. See id. at 739-40. Justice Breyer stated:

Like petitioners, Justices Kennedy and Thomas would have us
decide these cases simply by transferring and applying literally
categorical standards this Court has developed in other contexts....
Both categorical approaches suffer from the same flaws: They import
law developed in very different contexts into a new and changing
environment, and they lack the flexibility necessary to allow
government to respond to very serious practical problems without
sacrificing the free exchange of ideas the First Amendment is designed
to protect.

Id. Justice Breyer also stated:
Justice Kennedy would have us decide that all common carriage
exclusions are subject to the highest scrutiny, and then decide these
cases on the basis of categories that provide imprecise analogies rather
than on the basis of a more contextual assessment, consistent with our
First Amendment tradition, of assessing whether Congress carefully and
appropriately addressed a serious problem.

Id. at 748 (internal citation omitted).
363. See id. at 743. Justice Breyer eschewed standard formulas such as strict scrutiny,

intermediate scrutiny, and rational basis, instead formulating the following standard: "[W]e
can decide this case.., by closely scrutinizing § 10(a) to assure that it properly addresses an
extremely important problem, without imposing, in light of the relevant interests, an
unnecessarily great restriction on speech."
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law was characterized. 3 4 Justice Breyer characterized the categorical approach as a
mere "label":

But unless a label alone were to make a critical First Amendment
difference (and we think here it does not), the features of these cases
that we have already discussed-the Government's interest in
protecting children, the "permissive" aspect of the statute, and the
nature of the medium-sufficiently justify the "limitation" on the
availability of this forum.365

Justices Stevens, Souter, and O'Connor concurred in Justice Breyer's plurality
opinion. Justice Stevens unequivocally endorsed Justice Breyer's rejection of the
categorical approach, stating: "Like Justice Souter, I am convinced that it would be
unwise to take a categorical approach to the resolution of novel First Amendment
questions arising in an industry as dynamic as this." 366 Justice Souter expressed

367support generally for the categorical approach, but ultimately agreed with Justice
Breyer that the balancing approach better served the law in this particular case
because of the "protean" nature of cable programming 368 and a technological and
regulatory framework which was in rapid flux.36 9 Justice Souter concluded that it
was neither necessary nor desirable to conclude that "a simple category subject to a
standard level of scrutiny ought to be recognized at this point. ' 370 Justice O'Connor
stated: "I agree with Justice Breyer that we should not yet undertake fully to adapt
our First Amendment doctrine to the new context we confront here." 37'

Justice Kennedy, in dissent, argued vigorously in favor of the categorical
approach. He characterized the plurality opinion as "adrift," 372 as "wander[ing] into
uncharted areas of the law with no compass other than our own opinions about
good policy," 373 and as "a legalistic cover for an ad hoc balancing of interests" that
would "sow confusion in the courts. 374 Justice Kennedy stated that "strict scrutiny
at least confines the balancing process in a manner protective of speech, ' 375 and he

364. See id. at 750 ("Finally, and most important, the effects of Congress' decision on
the interests of programmers, viewers, cable operators, and children are the same, whether
we characterize Congress' decision as one that limits access to a public forum, discriminates
in common carriage, or constrains speech because of its content.").

365. Id.
366. Id. at 768 (Stevens, J., concurring).
367. Id. at 774 (Souter, J., concurring) ("First Amendment values generally are well

served by categorizing speech protection according to the respective characters of the
expression, its context, and the restriction at issue.").

368. Id. at 777 ("Accordingly, in charting a course that will permit reasonable
regulation in light of the values in competition, we have to accept the likelihood that the
media of communication will become less categorical and more protean.").

369. Id. at 776 ("All of the relevant characteristics of cable are presently in a state of
technological and regulatory flux.").

370. Id. at 775-76.
371. Id. at 779-80 (O'Connor, J., concurring in part and dissenting in part).
372. Id. at 780 (Kennedy, J., concurring in part, concurring in judgment in part,

dissenting in part).
373. Id. at 787.
374. Id. at 786.
375. Id. at 784.
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made the following compelling argument in favor of employing established
categories and standards of review:

[T]he creation of standards and adherence to them, even when it means
affording protection to speech unpopular or distasteful, is the central
achievement of our First Amendment jurisprudence. Standards are the
means by which we state in advance how to test a law's validity, rather
than letting the height of the bar be determined by the apparent
exigencies of the day. They also provide notice and fair warning to
those who must predict how the courts will respond to attempts to
suppress their speech.376

The positions taken by Justice Kennedy and Justice Stevens in the Denver
Area case reflect longstanding jurisprudential preferences for predictability and
policy analysis respectively. Their jurisprudential views have appeared in other
cases interpreting our fundamental rights. Justice Kennedy co-authored the
plurality opinion in Planned Parenthood of Southeastern Pennsylvania v. Casey,377

in which he, Justice O'Connor, and Justice Souter reaffirmed Roe v. Wade378 on the
ground of stare decisis, 379 even though they might not have voted for it initially. 380

Their opinion commenced with these words: "Liberty finds no refuge in a
jurisprudence of doubt.",38

1 Justice Stevens, in contrast, adheres to the "sliding
scale" theory of equal protection, in which classifying groups as "suspect" or "non-
suspect" matters less than discovering how suspect a particular classification is.382

Based on the position he took in the Denver Area case, it appears that Justice
Kennedy is the foremost advocate of the categorical approach in First Amendment
cases, and that he adheres to this position primarily because he considers the
categorical approach to be more protective of speech than balancing. But over the
past two years Justice Stevens may have won Justice Kennedy over to balancing in
at least some First Amendment cases. Justice Kennedy concurred in Stevens'

376. Id. at 785.
377. 505 U.S. 833 (1992).
378. 410 U.S. 113 (1973) (establishing the fundamental right of woman to choose to

have an abortion).
379. 505 U.S. 833 (1992).
380. Id. at 853 (O'Connor, J., Kennedy, J., and Souter, J.) ("[Tihe reservations any of

us may have in reaffirming the central holding of Roe are outweighed by the explication of
individual liberty we have given combined with the force of stare decisis.").

381. Id. at 844.
382. See Craig v. Boren, 429 U.S. 190, 211-12 (1976) (Stevens, J., concurring). Justice

Stevens stated:
There is only one Equal Protection Clause. It requires every State

to govern impartially. It does not direct the courts to apply one standard
of review in some cases and a different standard in other cases....

In this case, the classification is not as obnoxious as some the
Court has condemned, nor as inoffensive as some the Court has
accepted.

Id. (footnote omitted); see generally Note, Justice Stevens' Equal Protection Jurisprudence,
100 HARV. L. REv. 1146 (1987) (describing. and approving Justice Stevens' approach to
equal protection cases); see also Popkin, supra note 44, and Schauer, supra note 44
(describing Justice Stevens' jurisprudence generally as focusing on the facts of particular
cases).
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balancing opinions in both Bartnicki v. Vopper and Village of Stratton v.
Watchtower Bible & Tract Society. In both of these cases the balancing approach
was more protective of speech than the categorical approach used by the dissenting
justices.383 Furthermore, in City of Los Angeles v. Alameda Books, Justice Kennedy
concurred in the judgment only, 84 finding that the law was content-based,385 but
nevertheless applying intermediate scrutiny. 386 In that case the balancing approach
was no less protective of speech than the categorical approach used by the plurality.

Accordingly, the only cases where the balancing approach has threatened
freedom of expression are those where the government has chosen to suppress
speech because it disagrees with the views expressed by the speaker. Such laws
should be considered categorically unconstitutional. Content-based laws that are
not viewpoint-based and content-neutral laws may be safely evaluated using the
emerging constitutional calculus.

CONCLUSION

The distinction between content-based and content-neutral laws has broken
down because most laws regulating expression have both content-based and
content-neutral elements. The Supreme Court is in the process of replacing the
categorical approach with a constitutional calculus, in which a number of factors
which Justice Stevens calls "content," "character," "context," "scope," and
"nature," are used to adjust the government's burden of proof up or down, affecting
the quantum of evidence that the government must adduce to establish the
constitutionality of the regulation of speech.

Does the emerging "constitutional calculus" signal the demise of the
categorical approach? Not at all. In easy cases, the distinctions that are drawn in
First Amendment cases will continue to be essentially outcome-determinative.387

But in difficult cases the categories that are drawn in First Amendment cases will
become elements to be balanced, rather than determinants of a specific standard of
review. These distinctions, which include content-based and content-neutral laws;
categories of speech of different value; public forums and nonpublic forums; prior
restraints and subsequent punishments; restrictions on speech, coerced speech and
subsidization of speech; and the characteristics of the different mediums of
communication, will all be incorporated into a comprehensive constitutional
calculus. The only categorical distinction that should continue to determine the
result of a freedom of expression case will be the per se prohibition on viewpoint-
based suppression of speech. In all other cases, the Court will use the First
Amendment categories to determine the extent to which a law suppresses speech,
and based upon that determination it will calibrate how much evidence it will
demand from the state to justify the restriction on expression. The higher the value
of the sum total of expression that is restricted by a regulation, the more evidence
the government must offer to prove that the law is justified.

383. See supra notes 179-97, 225-51 and accompanying text.
384. See Alameda Books, 535 U.S. at 444.
385. Id. at 448 (Kennedy, J., concurring in the judgment) ("These ordinances are

content based and we should call them so.").
386. Id. at 449.
387. See Thomas v. Chicago Park Dist., 534 U.S. 316, 322-26 (2002) (Court

unanimously found law to be content-neutral and constitutional).
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In the final analysis, we cannot escape balancing. It will either be performed in
a forthright manner, or it will be obscured by the use of formulaic categories. 388

Professor Calvert notes that under current doctrine the content-based/content-
neutral distinction creates a "paradox": "A rigid, formulaic First Amendment
jurisprudence that ultimately depends on a subjective, slippery, and speculative
analysis of legislative impact.'389 Rather than pretending that a law is purely
content-based or purely content-neutral, it is more efficient and appropriate to
consider how each of the underlying factors identified by Justice Stevens adjusts
the state's burden of proof to justify the law. The only categorical distinction that
the Court must vigilantly enforce is the prohibition against viewpoint-based laws.
So long as the Court faithfully observes the rule that viewpoint-based laws
suppressing speech are per se unconstitutional, the balancing approach should
prove to be as protective of speech as the categorical approach in determining the
constitutionality of laws affecting freedom of expression.

388. See Nagel, supra note 44, at 529 (although harshly criticizing Justice Stevens'
contextual approach, conceding that the formalistic approach may be no better, and that it at
least has the virtue of "transparency"). Professor Nagel states:

Even accepting the worst characterization of [Justice Stevens']
emerging jurisprudence---that it amounts to the overconfident
imposition of highly debatable personal preferences-I myself am not
at all sure that would be clearly worse than the alternatives. Much the
same can be said and has been said of other, more conventional forms
of constitutional interpretations. In my view, the ambitious pursuit of
progress through the heavy hand of formalism or through the
deceptiveness of doctrinal rigor is also dangerous. Stevens' opinions at
least have the advantage of relative transparency.

Id.
389. Calvert, supra note 89, at 93.
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