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and the drinking age restriction each have with “the expenditure of funds for highway
construction.”**

O’Connor also does not discuss the role, if any, that “coercion” would play under
her analysis. The Dole majority was explicit that “in some circumstances the financial
inducement offered by Congress might be so coercive as to pass the point at which
‘pressure turns into compulsion,’” and emphasized that the legislation at issue in that
case would withhold from a noncomplying state only five percent of its otherwise
obtainable allotment of federal highway funds.*** O’Connor, in contrast, never
expressed any concern with the amount of federal money that a state would forego if it
chose not to comply with an attached condition. Thus, she apparently would find
equally unproblematic (1) legislation that would withhold a state’s entire yearly
allotment of federal highway funds if any employee of a state or local agency, whose
principal employment is in connection with any activity which is financed in whole or
in part by those funds, takes any active part in political management or in political
campaigns and is not removed from his office or employment within thirty days of the
political activity; and (2) identical legislation that would withhold highway funds from
a state only in “an amount equal to two years’ compensation at the rate such officer or
employee was receiving at the time of such violation.”**' Obviously, the first
enactment provides states a significantly greater incentive to comply with the funding
condition than the second does.

Finally, O’Connor never details the normative underpinnings of her proposed test
beyond an expressed concern with “the Framers’ plan,”*** “the meaning of the
Spending Clause,”** and the precedent established by the Court in Butler.>** Despite
these flaws, however, the test O’Connor outlined in her Dole dissent makes substantial
progress toward workable principles for cabining Congress’s spending power.

The test proposed by one of us (Baker) in 1995 sought to build upon the best
elements of O’Connor’s test while remedying some of the problems with that test
outlined above.*** Baker’s proposed test can be concisely stated: those offers of federal
funds to the states which, if accepted, would regulate the states in ways that Congress
could not directly mandate, will be presumed invalid.**® This presumption will be
rebutted upon a determination that the offer of funds constitutes “reimbursement
spending” rather than “regulatory spending.” “Reimbursement spending” legislation
specifies the purpose for which the states are to spend the offered federal funds and

339. 4.

340. Cf. Oklahoma, 330 U.S. at 129-30 n.1.

341. 1d

342. Dole, 483 U.S. at 217.

343. 1d.

344, See id.

345. For an extended discussion of this test, see Baker, Conditional Federal Spending, supra
note 16, at 1962-78. For Berman’s reservations, see Berman, supra note 61, at 55-57.

346. By regulations that Congress could “directly mandate” is simply meant regulations that
Congress could enact pursuant to the direct regulatory powers granted it by the Reconstruction
Amendments and the provisions of Article I other than the Spending Clause of Section 8, Clause
1. It does not include those regulations that Congress could currently enact pursuant to the
Spending Clause, of course, because the test seeks to redefine the scope of the spending power,
and must therefore start from the assumption that the limits of that power are undefined.
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simply reimburses the states, in whole or in part, for their expenditures for that
purpose. Most “regulatory spending” legislation thus includes a simple spending
component which, if enacted in isolation, would be unproblematic under the proposed
test.

In seeking to distinguish between reimbursement spending and regulatory spending
legislation, the proposed test, like the Dole test, imposes a type of “germaneness”
requirement on conditional offers of federal funds to the states. In contrast to that in
Dole, however, the germaneness inquiry under the proposed test has two separate
parts, and a challenged condition will be found “germane” and subsequently sustained
if it meets the requirements of either part.>*’

The germaneness requirement of the Dole test focuses solely on the relationship
between the funding condition and “the federal interest in particular national projects
or programs,” and is met if the condition is not “unrelated” to some “federal
interest.”*® Moreover, the Court’s notion of a permissible “federal interest” is
seemingly boundless, expressly including even those regulatory objectives that
Congress cannot achieve directly.’* Under the first part of the proposed test’s
germaneness inquiry, in contrast, the notion of a “federal interest” is strictly and
unambiguously limited by Congress’s regulatory powers other than the spending
power, and a funding condition will be found to be germane under this part whenever
its regulatory effects are ones that Congress cowld otherwise achieve directly.

The second part of the germaneness inquiry under the proposed test is embodied in
the distinction between “reimbursement spending” and “regulatory spending,” and
applies only to those conditional offers of federal funds which, if accepted, would
regulate the states in ways that Congress could not directly mandate. It focuses on the
relationship of the funding condition to both the purpose for which the funds are
offered and the amount of money at issue. A condition will be found to be germane
under this portion of the proposed test’s inquiry only (1) if it specifies nothing more
than how—that is, the purpose for which—the offered funds are to be spent and (2) if
the amount of money offered does not exceed the amount necessary to reimburse the
state for its expenditures for the specified purpose.** The germaneness requirement set
out in Dole, in contrast, permits conditions that do much more than specify the purpose
for which the states are to spend the offered funds, and imposes no clear limits on the

347. It should also be noted that the germaneness inquiry under the Dole test is but one of
five (mostly toothless) prongs that must be met if the legislation is to be sustained. The two-part
germaneness inquiry under the proposed test, in contrast, is that test’s only prong.

348. Dole, 483 U.S. at 207 (quoting Massachusetts v. United States, 435 U.S. 444, 461
(1978) (plurality opinion)).

349. See id. (“[O]bjectives not thought to be within Article I’s ‘enumerated legislative
fields,” may nevertheless be attained through the use of the spending power and the conditional
grant of federal funds.” (citation omitted)).

350. Thus, the proposed test would require Congress to disaggregate offers of federal funds
for different purposes even if the offers are all reasonably related to a single, general federal
interest in eradicating poverty or drug abuse, for example. Congress would not need to enact
separate legislation for each offer of funds, however. It could include them as separate
provisions of the same statute, so long as it makes clear which condition(s) attach to each offer
of funds.
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amount of money that may be made contingent on a state’s compliance with a given
condition.**! . .

In order to understand why the proposed test seeks to distinguish between these two
forms of legislation, and would invalidate only the regulatory spending type, consider
the following pair of hypothetical enactments. In each case, if a state accepts the offer,

the statute would regulate it in ways that Congress could not directly mandate.>*’

(A) Any state receiving federal Death Penalty funds (“Funds’) must have the death
penaity available for first-degree murder convictions; participating states shall
receive Funds in the amount of their demonstrated cost of executing those
sentenced to death for first-degree murder.

(B) Any state receiving federal Law Enforcement funds (“Funds”) must use the
Funds to provide “beat cops” who will daily patrol the state’s urban neighborhoods
on foot, and must demonstrate its depth of commitment to the national fight
against crime by having the death penalty available for first-degree murder
convictions; participating states shall receive Funds in the amount of $1.00 per
resident according to the most recent federal census.*>

Statute A is an example of reimbursement spending legislation. It simply specifies
the purpose for which the states are to spend the offered funds (here, executing those
sentenced to death for first-degree murder) and, critically, offers states an amount of
money no greater than that necessary to reimburse them for their expenditures for the
specified purpose. Statute B, in contrast, is regulatory spending legislation that has
both reimbursement and regulatory spending components. The reimbursement
spending component is the offer of Law Enforcement funds, whose purpose and
authorized use are limited to reimbursing the states for some portion of their (or their
localities’) cost of employing police to patrol the state’s urban neighborhoods daily on

351. See Dole, 483 U.S. at 208-09. See also supra Part V.B.1.

352. In Lopez, the Court suggested that state and local “criminal law enforcement” was
beyond the regulatory powers granted Congress under the Commerce Clause. See United States
v. Lopez, 514 U.S. 549, 564 (1995).

353. Cf 42 U.S.C. §§ 13,701-13 (2000) (*Violent Offender Incarceration and Truth-in-
Sentencing Incentive Grants™). This Act appropriates $8 billion over six years to be distributed
to states that, inter alia, demonstrate that their correctional policies and programs “provide
sufficiently severe punishment for violent offenders, including violent juvenile offenders,” id. §
13,703(a), and have in effect laws which require that persons convicted of violent crimes serve
not less than 85 percent of the sentence imposed, id. § 13,704(a).

The Violent Crime Control and Law Enforcement Act of 1994, 42 U.S.C. §§13,701-14,223
(2000), also includes the Jacob Wetterling Crimes Against Children and Sexually Violent
Offender Registration Program, id. § 14,071, which stipulates that any state that, within three
years from the date of the Act’s enactment, does not have a federally approved registration
program for individuals who are convicted of sexually violent offenses or crimes in which the
victim was a minor, shall not receive ten percent of the federal funds that would otherwise be
allocated to it under §3756 of the Omnibus Crime Control and Safe Streets Act of 1968, 42
U.S.C. § 3711-97 (2000). See 42 U.S.C. § 14,071(g)(2)(2) (2000). For examples of the formula
that the federal government currently uses to distribute “law enforcement” funds to the states,
see 42 U.S.C. §§ 13,706, 13,754 (2000).
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foot.** The regulatory spending component, which renders the entire statute
impérmissible under the proposed test, is the statute’s additional requirement that
states receiving these Law Enforcement funds also have the death penalty available for
first- degree murder convictions.

Both Statute A and B provide states an incentive to make the death penalty
available for first-degree murder convictions. From the perspective of a state that, prior
to these federal enactments, preferred not to have the death penalty available for first-
degree murder convictions, however, Statute A is surely preferable. Under Statute A,
the cost to a state of not complying with the condition attached to the offered funds is
much lower than it is under Statute B. Although a noncomplying state foregoes federal
reimbursement for the costs of executing individuals it convicts of first-degree murder
and sentences to death, it incurs no such costs. Thus, the major cost of Statute A to
such a state is an opportunity cost:*** a portion of the federal fisc is being used to
subsidize a project—executing individuals that other states have convicted of first
degree murder and sentenced to death—from which the state will not directly benefit**
(and by which it will in fact be burdened)*’ instead of a project that the state would
prefer. The cost of Statute B to a non-complying state, in contrast, is (a) the
opportunity cost represented by that portion of the federal fisc—including its own

"354. Typically, municipal law enforcement is funded primarily by each locality and has
historically constituted approximately five percent of all local expenditures. See U.S. Advisory
Commission on Intergovernmental Relations, Significant Features of Fiscal Federalism,
Revenues and Expenditures, vol. 2, at 149 (tbl. 79) (1992) (local expenditures by function, 1948-
1990); id. at 119 (tbl. 61) (local revenue by source, 1948-1990); see also CLAYTON P. GILLETTE
& LYNN A. BAKER, LOCAL GOVERNMENT LAW: CASES AND MATERIALS 225-373 (2d ed. 1999)
(discussing legal relationship between states and their subdivisions); OSBORNE M. REYNOLDS,
JR., HANDBOOK OF LOCAL GOVERNMENT LAW 76-137, 156-83 (2d ed. 2001).

355. See, e.g., PAUL A. SAMUELSON & WILLIAM D. NorRDHAUS, EcoNoMmics 137 (17th ed.
2001) (emphasis omitted):

The immediate dollar cost of going to a movie instead of studying is the price of a
ticket, but the opportunity cost also includes the possibility of getting a higher
grade on the exam. The opportunity costs of a decision include all its
consequences, whether they reflect monetary transactions or not.

Decisions have opportunity costs because choosing one thing in a world of scarcity
means giving up something else. The opportunity cost is the value of the most
valuable good or service forgone.

356. Although a noncomplying state will not benefit directly insofar as it will not receive any
of the federal funds conditionally offered under the legislation, it may benefit indirectly if, for
example, the increase in the number of states in which the death penalty is available for first-
degree murder convictions has a deterrence effect which results in a decrease in the number of
murders committed even in the noncomplying state.

357. Such legislation may burden a noncomplying state in two ways. First, some portion of
the federal funds which the legislation distributes to states that comply with the attached
condition(s) will have been contributed by taxpayers who reside in the noncomplying state and
who will therefore receive no direct benefit from this use of their tax dollars. Second, a
substantial proportion of the residents of the noncomplying state are presumably opposed to the
availability of the death penalty (which is why the state has declined the offer of federal funds),
and may be displeased or even distressed that their tax dollars are being used to subsidize an
activity—the execution of individuals convicted by other states of first-degree murder—which
they consider unwise or immoral.
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contributions—which is being used to provide a benefit solely to other states, as well
as (b) foregone desired Law Enforcement funds for which the state would have been
eligible had it been willing to waive its Tenth Amendment right not to administer the
death penalty.

Of course, reimbursement-spending legislation such as Statute A will also impose
costs on noncomplying states. These opportunity costs, which all conditional offers of
federal funds impose, may give states some (likely small) incentive to conform with
the conditions imposed by reimbursement-spending legislation. But regulatory
spending enactments such as Statute B impose costs in addition to these opportunity
costs, and thus typically provide states a greater incentive to conform. This in turn
means that regulatory spending legislation is more likely than reimbursement spending
legislation to yield interstate homogeneity and a concomitant reduction in aggregate
social welfare. In the end, the normative distinction to be made between
reimbursement and regulatory spending is one of degree rather than kind.

Thus, the problem is to decide where, on the continuum of incentives to conform
that conditional offers of federal funds always provide the states, mere
“encouragement” ends and “coercion” begins. In Dole, the Court simply stated that it
would draw the line at the point where the “pressure” exerted by the financial
inducement “turns into compulsion.”**® The Court never defined “compulsion” or
“pressure,” explained how one should or could consistently distinguish between the
two, nor provided any example of an impermissibly “coercive” offer of federal funds
to the states.

The test proposed by Baker accepts the Dole Court’s sense of “coercion” as “too
much pressure,” and, seeks to capture the distinction between impermissible
“coercion” and permissible “encouragement” in its distinction between
“reimbursement spending” and “regulatory spending” legislation. The test would draw
a line between conditional offers of federal funds that impose opportunity costs on
noncomplying states (permissible reimbursement-spending legislation), and offers that
impose both opportunity costs and additional costs on noncomplying states
(impermissible regulatory spending legislation).**® Concededly, the line that Baker’s

358. Dole, 483 U.S. at 211 (quoting Steward Machine Co. v. Davis, 301 U.S. 548, 590
(1937)).

359. It should be noted that there is an interesting relationship between the “germaneness”
and “coercion” inquiries under the proposed test: the central distinction between
“reimbursement spending” and “regulatory spending” legislation embodies both the second
portion of the proposed test’s germaneness inquiry and its entire coercion inquiry. Offers of
federal funds to the states that take the form of regulatory spending legislation signal both (1)
that noncomplying states will bear costs in addition to the opportunity costs that all federal
funding statutes impose (and the offer of funds is therefore, by stipulation, “coercive™); and (2)
that Congress is using its spending power to circumvent simultaneously the limitations of its
regulatory powers (under Article I and the Reconstruction Amendments) and the Article V
amendment process (thus the condition on federal funds is not sufficiently “germane”). Offers of
federal funds to the states which, if accepted, would regulate them in ways that Congress could
directly mandate, or which take the form of reimbursement spending legislation, involve
funding conditions that are always both “germane” and not “coercive” under the proposed test.
Under the Dole test, in contrast, the “germaneness” and “coercion” inquiries are completely
unrelated, and apparently are to serve as their own normative justifications. Compare Dole, 483
U.S. at 207-09 (discussing *“germaneness” inquiry) with id. at 211-12 (discussing “coercion”
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proposed test would draw between reimbursement spending and regulatory spending
legislation may not always comport with our intuitive or subjective notions of when
“coercion” begins: the “additional costs” that render a statute impermissible regulatory
spending legislation may sometimes seem insignificant in amount. Against this
imperfection, however, one must weigh the test’s substantial advantages: the line the
test would draw between “coercion” and “encouragement” is bright, straight, and
readily and consistently drawn, and the test will afford the states principled and
predic:able protection from federal regulation to a greater extent than existing doctrine
does. >

4. Coercion of a Different Color
We observed earlier®® that Dole conceived of impermissible coercion by Congress
as a correlative of involuntariness or unfreedom by the states: Congress may not coerce
the states to comply with a spending condition where coercion means applying so
much pressure—as measured by the disagreeableness to the states of doing without the
offered benefit—that the states have no choice but to accept. We observed too that
difficulties inherent in the notion of “no choice” make this approach hard to
operationalize. Because the states will never have no choice at all but to accept,
because it is almost unimaginable that a state will have no practical choice but to
accept, and because other conceptualizations of “no choice” seem unadministrable or
misguided, it is unclear what basis can exist upon which a court could conclude that the
pressure exerted by any given conditional spending offer was “too much.” One lesson
would be to abandon all inquiries into coercion.

As we have just seen, however, this conclusion is not inevitable. Adopting a
somewhat minimalist approach that denies any need to fully theorize the notion of “no
choice but to accept,”®* the Baker test accepts the core idea underlying the Dole

inquiry).

360. Perhaps the clearest evidence that Baker’s test will constrain Congress’s spending power
more than existing doctrine does is provided by a consideration of the federal legislation at issue
in Dole. Assuming arguendo, as the Dole Court did, see 483 U.S. at 206, that the 21st
Amendment precludes Congress from regulating drinking ages directly, the condition on funds at
issue in Dole is presumed to be invalid under Baker’s test: the test presumes invalid any
conditional spending legislation that seeks to regulate a state that accepts the proffered fundsina
way that Congress could not directly mandate. One then proceeds to determine whether the
statute constitutes “reimbursement spending” legislation and therefore rebuts the presumption of
invalidity. Under the challenged statute, the states receiving federal highway money must not
only spend that money on maintaining and improving the highways within their borders (the
“reimbursement spending” portion of the statute), they must also prohibit the purchase or public
possession of alcoholic beverages by anyone less than twenty-one years old. This additional,
regulatory component of the statute renders it regulatory rather than reimbursement spending,
and the conditional offer of federal funds would therefore be found unconstitutional under
Baker’s test. For further discussion of how various enactments would fare under Baker’s test and
under the Dole doctrine, see Baker, Conditional Federal Spending, supra note 16, at 1978-88.

361. See supra Part V.B.2.

362. On judicial minimalism, see generally CASS R. SUNSTEIN, ONE CASE AT A TIME:
JUDICIAL MINIMALISM ON THE SUPREME COURT (1999).
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Court’s concern with “coercion”—namely, that the national government should not be
allowed to put “too much pressure” on a state to accept a condition attached to the
offer of federal funds—and then seeks to craft a doctrine that could effectuate this
intuition without having to rely upon ad hoc gestalt judgments by each reviewing
court, To that end, Baker proposes that courts conclusively presume that a spending
condition exerts too much pressure when that condition threatens to impose costs on a
non-accepting state beyond the opportunity costs that an offeree inescapably incurs by
declining an offer. Admittedly, this test can only imperfectly operationalize the
intuitive line between impermissible coercion and mere permissible encouragement,
but offers substantial benefits in terms of administrability.

There is yet another possibility, though. Appealing loosely to the Dworkinian
distinction between concepts and conceptions,’® we might say that Part V.B.2 brought
into question the Dole concept of coercion (an offeror—the federal government in
these cases—engages in impermissible coercion when it confronts its offeree—here,
the states—with a deal that the latter has “no choice” but to accept) by challenging the
usefulness of any one of its possible conceptions (no choice simpliciter, no practical
choice, no fair choice, no rational choice). If this is right, then before we give up on
coercion tout court (as many courts have seemingly done),”® or embrace a potentially
very rough proxy (as the Baker test would do),”®® we might consider whether there
exists any other concept of coercion (that is, a concept that does not turn upon the
freedom or voluntariness of the offeree’s choice) that could do appropriate normative
* work >

Consider this scenario: Cain and Abel have agreed to write a law review article
together and have divided responsibilities between them. When Abel is out of town,
Cain calls him, threatening to enter Abel’s office and rearrange the books unless Abel
promises to write all Cain’s footnotes. Abel does not much care how his books are
organized but, being a generous soul, agrees nonetheless. It seems implausible to claim
that Abel accepted involuntarily. Nor does there seem to be a meaningful sense in
which Abel had no choice but to accept.’*’ Given the “too much pressure” concept of
coercion we have been working with, it would follow that no coercion is present here.

363. RONALD M. DWORKIN, TAKING RIGHTS SERIOUSLY 134-36 (1978). The appeal is loose
because we are agnostic regarding whether the two distinct senses of coercion that we will soon
invoke are better understood as distinct concepts or simply as different functions that coercion .
talk serves.

364. See supra notes 53-59.

365. See supra Part V.C.3.

366. The classic theoretical discussion of the optimal precision of legal rules is Issac Ehrlich
& Richard A. Posner, An Economic Analysis of Legal Rulemaking, 3 J. LEGAL STUD. 257 (1974);
see also lan Ayres, Preliminary Thoughts on Optimal Tailoring of Contractual Rules, 3 S. CAL.
INTERDIS. L.J. 1 (1993); Colin S. Diver, The Optimal Precision of Administrative Rules, 93 YALE
L.J. 65 (1983); Gillian K. Hadfield, Weighing the Value of Vagueness: An Economic Perspective
on Precision in the Law, 82 CAL. L. REv. 541 (1994); Louis Kaplow, Rules Versus Standards:
An Economic Analysis, 42 DUKE L.J. 557 (1992).

367. This is a slight overstatement, for Abel’s lack of choice would be consistent with
determinism. We can ignore this possibility, though, because the very inquiry into whether a
given individual had “no choice” in a particular circumstance presupposes either that
determinism is false or that the sense of choice on the table is not the one that determinism
denies.
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But this is mistaken. On a familiar account, coercion is the making of a conditional
threat to perform an act that would be wrongful to commit.’*® Because it would be
wrongful for Cain to enter Abel’s office without permission and rearrange Abel’s
books (admittedly, not grievously wrongful), Cain has engaged in the moral wrong of
engaging in coercion notwithstanding that the prospect of the act threatened exerted
insufficient pressure upon Abel as to make his acquiescence involuntary or unfree. On
this view, what makes a proposal coercive is not that it puts “too much pressure” on
the offeree to accept but that, by threatening to inflict a wrong if the offeree does not
accept, it exerts a wrongful sort of pressure. To be sure, these two things will often
coincide—an offeree will often experience an offeror’s threat to do something
wrongful as exerting so much pressure as to make his compliance feel unfree.
Nonetheless, the measure of coercion on this account is the character of the pressure
exerted, not its magnitude.

This observation has suggested to one of us (Berman) a different way to analyze
unconstitutional conditions cases generally.’® Applying this distinct sense of
coercion—a conditional proposal is coercive (within a given normative system) if the
act conditionally threatened would be wrongful (within that given system) if carried
out—to the particular problem of conditional federal spending, it follows that a
conditional spending proposal by Congress should be deemed unconstitutionally
coercive if carrying out the act threatened—that is, withholding some or all of the
specified federal funds—would be unconstitutional. Strikingly, this is the sense of
coercion at work in New York.>™ The take-title provision “has crossed the line
distinguishing encouragement from coercion,” the Court explains,””' because it
threatens to impose a consequence—requiring that the states legislate in a certain
fashion—that would be unconstitutional as amounting to forbidden commandeering.*

368. See, e.g., Berman, supra note 287, at 53-55; Martin Gunderson, Threats and Coercion, 9
CAN. J. PHIL. 247 (1979); Vinit Haksar, Coercive Proposals (Rawls and Gandhi), 4 POL.
THEORY 65, 68-70 (1976). .

369. The theory is set forth in Berman, supra note 61. The discussion in text presents an
extremely simplified version of the full theory.

370. New York v. United States, 505 U.S. 144 (1992).

371.Id at 175.

372. In proceeding to observe that “[a] choice between two unconstitutionally coercive
regulatory techniques is no choice at all,” id. at 176, the New York Court seems to unite these
two senses of coercion: the states have “no choice” but to accept precisely because Congress
may not impose upon them the consequence it threatens. Yet “no choice at all” is unhelpful
hyperbole. If A gives B the bad news that he, A, is determined either to pinch B’s arm or to pull
B’s hair, and adds (the good news?) that A will allow B to select which unpleasantness she
prefers to suffer, it would be a mistake to observe that B is confronted with “no choice at all.” B
has a very clear and real choice: to suffer an arm-pinching or to suffer a hair-pulling. The same
is true of New York. So, in a more precise terminology, the Court may mean something like the
take-title provision gives the states “no fair choice.” But notice that unfairness in this picture
simply means unconstitutionality: What makes the choice unfair is only that, as a matter of
positive law, the act threatened would be unconstitutional. It is therefore the unconstitutionality
of the act threatened, and not any extraconstitutional sense of unfairness, that is doing all the
work in the analysis. This suggests a third possibility: the take-title provision gives the states “no
constitutionally acceptable choice.”

Now this formulation, finally, is precisely right (so long as we accept the Court’s no-
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Moving away from the federalism context altogether, this is also the sense of coercion
that the Court deployed in Nollan v. California Coastal Commission,”” a takings case
decided just three days after Dole. In that case, the Court struck down a state offer to
grant a land-use variance on the condition that the landowner convey a public
easement. Justice Scalia, writing for the Court, explained that the proposal was
coercive (a “plan of extortion” was his precise language) because it would have been
unconstitutional under these circumstances for the Coastal Commission to carry out its
threat not to grant the variance.’’

One could accept that this rule—a conditional proposal is coercive (within a given
normative system) if the act conditionally threatened would be wrongful (within that
given system) if carried out—appeals to a coherent sense of coercion that is distinct
from the sense, or concept, intimated in Dole and embraced by the Baker test, and yet
suppose that it inescapably presents a slackening of Dole, not a tightening. Because
federal funds to the states are a gratuitous benefit, the argument goes, it cannot be
unconstitutional for Congress to withhold them, Under this test, then, conditional
spending plans would never be coercive.

Not so. To be sure, states have no constitutional right correlating with a federal duty
to disburse federal funds for local road construction or education or law enforcement
or for any other purpose. In this important sense, federal funds are indeed a “benefit”
as distinguished from an “entitlement.” But they are not a benefit in the stronger sense
of being a boon that Congress may withhold for any reason or no reason at all.
Nothing is a benefit in this very strong sense. In particular, so the claim runs,
government may not withhold a benefit (that is, make any entity worse off than it
otherwise would be) for the purpose of punishing or discouraging the exercise of a
right. Call it a “penalty” when government withholds a “benefit” for these improper
reasons. If this is correct, then some conditional spending offers would prove coercive,
hence unconstitutional,’” because they threaten to withhold a putative benefit under
circumstances in which what is being threatened is really imposition of a penalty.
Furthermore, the conditional spending offer at issue in Dole is probably an example of
just this sort of coercive proposal.

One may suspect that this approach proves too much because whenever the national
government withholds money from a state on noncompliance with a condition it acts
for the purpose of “punishing or discouraging” the state’s right not to comply.

commandeering rule as a constitutional given). But it is also woefully unartful. Speaking in

terms of the states’ choice situation adds nothing to the Court’s far more direct point:
Because an instruction to state governments to take title to waste, standing alone,
would be beyond the authority of Congress, and because a direct order to regulate,
standing alone, would also be beyond the authority of Congress, it follows that
Congress lacks the power to offer the States a choice between the two.

Id. And the conclusion follows as an application of the principle, put forth in text, that it is

unconstitutionally coercive to threaten what it would be unconstitutional to do.

373.483 U.S. 825 (1987). :

374. Id. at 837. For development of this thumbnail sketch of Nollan and how its vision of
coercion compares to that advanced in Dole, see Berman, supra note 61, at 89-94; Berman,
supra note 129, at 733-35.

375. Actually, coercion is only a presumptive constitutional wrong—that is, an infringement,
not a violation. See Berman, supra note 61, at 21-22; Berman, supra note 287, at 49 n.14,
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However, a hypothetical contrasting case helps illustrate both that this suspicion would
be mistaken and that were the Court to adopt this different sense of coercion, the actual
statute at issue in Dole would probably prove unconstitutional.

Suppose that by 1984 every state had a minimum drinking age of twenty-one, save
South Dakota, whose drinking age was eighteen, and that every state had a minimum
driving age of eighteen, save North Dakota which limited driver’s licenses to persons
over fifty-five. Wishing to induce a change in both state policies, Congress provided
that a state would lose five percent of its otherwise allocable highway funds if it
maintained a minimum drinking age under twenty-one, and would lose all of its
highway funds for maintaining a minimum driving age over eighteen. In each case,
Congress is threatening to withhold a benefit. But that alone cannot make either
proposal coercive. On the account just sketched, the proposal is coercive if carrying
out the threat would be unconstitutional, and carrying out the threat would be
unconstitutional if Congress would be withholding the offered benefit for the purpose
of punishing the state for, or discouraging it from, standing on its (presumed)
sovereign right to set a drinking or driving age as it wishes. °

Imagine, then, that the two Dakotas reject the condition. Now what interests justify
Congress in withholding highway funds (five percent of funds in the case of South
Dakota, 100 percent in the case of North Dakota)? With respect to North Dakota, the
story might go like this. An unusually high minimum driving age leads to an unusually
small number of cars on the roads, and to a correspondingly small number of accidents,
Improving road conditions, therefore, could generate only a very small net reduction in
accidents and thus of injuries and deaths. Every federal dollar spent on North Dakota
road improvements, as a consequence, produces a much smaller social welfare benefit
in North Dakota than it does in the other states. So if North Dakota (or any other state
for that matter) insists on maintaining an unusually high minimum driving age, federal
funds could produce a higher return in their next best use than in improving highways
in that state. Thus, even without denigrating a state’s decision to maintain a very high
driving age, Congress might reasonably conclude that because the highways in such
states will be so underused the national interest is not well served by improving them.
In short, withholding the funds on failure of the condition need not serve any interest
in punishing North Dakota or shaping state behavior—withholding the funds does not,
that is, “penalize” North Dakota—so the conditional threat to withhold such funds is
not coercive.’’

This story is rather less plausible with respect to South Dakota, however.’”” To be

376. Note that whether the conditional spending proposal threatens a “penalty,” hence is
“coercive,” depends upon the purposes that the national government would have when carrying
out its threat not to provide the offered funds. It does not depend upon the purposes that the
national government has in extending the proposal. Naturally extending the proposal will be
animated, at least in part, by a purpose of inducing the offeree states to waive their (presumed)
sovereign right to legislate in a particular way. But it does not follow that carrying out the threat
would likewise be animated by that purpose. And the North Dakota hypothetical is intended to
be a case in point.

377. In the real world, of course, this story is not very plausible with respect to North Dakota
either. For one thing, Congress could incorporate annual highway miles driven into the ordinary
formula for allocating highway funds, in which case introducing driving age as a separate factor
would be redundant. In fact it does. See 23 U.S.C. § 104(b) (2000). But this driving age
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sure, improving road conditions and raising the minimum drinking age (from eighteen
to twenty-one) might each increase net social welfare. But that is not the issue. The
issue is whether the extent to which improving road conditions increases net social
welfare is itself contingent upon the minimum drinking age. Or, put another way, the
issue is whether the increase in highway safety that Congress would buy by giving a
state funds with which to improve its highways varies depending upon that state’s
minimum drinking age, such that the higher a state’s minimum drinking age (within
the relevant range), the greater is the increase in highway safety that federal highway
dollars purchase. Because if this is not the case, then withholding federal highway
funds on failure of the condition does not serve a legitimate federal interest except as
mediated by the forbidden purpose of punishing a state for its recalcitrance or (more
likely) of discouraging the recalcitrant state and others from refusing the federal
demand. That is, if $x spent on highway maintenance and construction would reduce
highway accidents (or injuries or accident costs) y amount if the state has a minimum
drinking age of eighteen and would reduce highway accidents (or injuries or accident
costs) by the same’y amount (albeit from a presumably lower baseline) if the state had
a minimum drinking age of twenty-one, then Congress’s withholding of any part of the
$x upon the state’s refusal to raise its drinking age could only be explained by a federal
interest in punishing the recalcitrant state or in discouraging other states from similarly
refusing the federal condition.

All of this is put conditionally. So, we must ask, what are the facts? Is the
incremental value of road improvements smaller in states with lower drinking ages, all
else being equal? A fully adequate analysis will be complex. But, we think, it is more
than incidental that nothing in Dole or the relevant legislative history suggests even
remotely that the answer is yes. And there is good reason to doubt it.*’® Assuming,
then, that federal highway funds would produce as great an increase in social welfare
when spent in South Dakota as when spent in a similarly situated state that differed
only in the respect that it had a higher minimum drinking age, for Congress to carry
out its threat not to provide South Dakota with its full allotment of funds would indeed
be constitutionally impermissible for serving an impermissible purpose, thus rendering
the conditional threat coercive.

hypothetical is designed merely to show that not all conditional spending proposals involve
threats to withhold federal funds under circumstances in which such withholding would be
undertaken for an improper reason. It illustrates that proposition by showing what form a
counterexample would take even if that counterexample could be challenged on other grounds.
In any event, any objection to the example could be met by tweaking the hypothetical. So, for
example, we could ask you to imagine that the technology necessary to measure annual highway
miles driven does not exist or is prohibitively expensive to employ.

378. For a somewhat cursory discussion, see Berman, supra note 61, at 37-40. To be sure, we
do not doubt that clever readers can hypothesize facts under which the increase in social welfare
that federal expenditures on highway construction and improvement purchase does vary in
inverse proportion to the minimum drinking age. Given such facts, the conditional funding
proposal at issue in Dole would not threaten a penalty, hence would not be coercive. But such
readers will also understand that the discussion in text is designed merely to illustrate how
conditional spending doctrine could operate upon a very different sense of coercion than Dole
adopted, and that the cogency of this different approach does not depend upon whether the
statute upheld in Dole was or was not coercive under this alternative conception of that concept.
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The upshot is that conditional spending programs could be distinguished from each
other on grounds of whether they are coercive if we adopt a different sense of coercion
than that featured in Dole—a sense that turns not on how onerous it would be for state
offerees if Congress carried out its threat to withhold federal funds but on whether
carrying out the threat would be wrongful in character because animated by the wrong
sorts of reasons. That the spending program upheld in Dole would most probably fail
this inquiry is strong evidence that a doctrine of this sort would constrain
congressional spending power more than existing doctrine does.*”

Of course, precisely because this approach inquires into congressional purposes and
preferences its resolution will often be contestable.*®” Indeed, whether this inquiry is
sufficiently determinate in practice as to itself constitute an adequately administrable
judicial doctrine and, if not, whether an adequately administrable judicial doctrine can
be crafted to satisfactorily (albeit imperfectly) implement the understandings of
coercion and penalty just put forth, are important questions that the Court would have
to confront were it attracted to this alternative conceptualization.

D. Summary

Whereas Part IV examined how Congress might employ the spending power to
circumvent the Rehnquist Court’s curtailments of congressional power, this Part has
explored what sort of parry such a thrust might provoke. We argued that no Court,
least of all the Rehnquist Court, should be expected to tolerate such circumvention.**'
Anticipating the possible objection that the Court could have no qualms about

379. It warrants mention, if not demonstration, that Statute B hypothesized in the previous
subsection, see supra text accompanying note 353, would probably be unconstitutionally
coercive under this approach, as would the condition imposed by the Jacob Wetterling Crimes
Against Children and Sexual Violent Offender Registration Program, see supra note 353. To
understand why the Violent Offender Incarceration and Truth-in-Sentencing Incentive Grants,
see id., in contrast, are probably not coercive, a little background is in order.

All federal spending is conditional: Congress offers $x on the condition that it be spent in a
particular way (e.g., to build roads) or in exchange for a particular good or service. Call the
condition, whatever it may be, y. But perhaps because the very notion of “spending” implies at
least some conditionality, the phrase “conditional spending” is ordinarily reserved for those
situations in which an additional condition is imposed, call it z. The conditional spending offer,
then, can be represented as “$x if and only if y + z.” The statute at issue in Dole is the paradigm:
Congress offers $x if and only if y (the state uses that money for specified road improvements)
and z (the state establishes or maintains a minimum legal drinking age of 21 or higher). The
Violent Offender Incarceration and Truth-in-Sentencing Incentive Grants seem to be different.
Here Congress appears to be offering $x simply for y (juvenile sentencing policies that Congress
happens to favor). This is not “conditional spending” as that term is generally used and,
therefore, is not coercive because Congress will probably always genuinely prefer not to give out
money with the requested quid pro quo. If that is Congress’s true preference, then in withholding
the offered benefit Congress is not acting with a purpose of punishing or discouraging the state
offeree’s presumed right not to comply with the congressional request.

380. Some critics will go farther, contending that the inquiry is incoherent. We think this is
wrong, but cannot hope to develop the argument in this space.

381. The claim, it bears emphasis, is not that the Court should not tolerate such statutes as we
have imagined, but only that it would be mistaken to expect the Court to do so.
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Congress using the Court’s spending doctrine as a blueprint from which to construct
legislation, we explained that, stated so categorically, this view errs by ignoring the
well-understood notion of a loophole, the related but not identical notion of exploiting
a loophole, and the widely shared normative principle that exploiting a loophole is
(frequently, at least) dirty pool.

We then argued that if the Court wants to strike down an exploitative spending
statute designed to circumvent one of the Court’s federalism rulings, it would have a
variety of means at its disposal. First, the Court could very probably give Dole
significantly greater bite without ostensibly changing the test at all. The relatedness
and coercion prongs could each be tightened, but we think that such tightening is more
likely with the former. Relatedness could be tightened in a way that is articulable,
administrable and would prove fatal to most or all conceivable circumventions.
Second, if tightening relatedness were found unattractive or inadequate for whatever
reasons, the Court could replace or supplement the Dole test in any number of ways
that would constrain conditional spending much more than Dole does.

So Parts V.B and V.C reveal, in short, that conditional spending jurisprudence
could be much more restrictive of congressional power than it is at present. But they
reveal something much more important too. It is critical to recall that we reached this
consideration of alternatives by imagining that the Court (or, more precisely, a
majority thereof) was provoked to action by what it considered an affront to its
authority. An exploitation of the Dole loophole to circumvent an already announced
judicial decision throws down the gauntlet in a way unlikely to be ignored. A
circumventionist statute, therefore, is likely to provoke the Court to extend its states’
rights revolution to the spending power even when it might not otherwise have done
so, or at least to provoke an extension different in content than might otherwise have
come to pass.’®

This is not fanciful. For surely it is plausible that in other areas where this Court has
cut back on congressional power, it was provoked to do so by what it perceived as
particularly galling congressional effrontery. Garrett, for example, is arguably’® a
straightforward application of Boerne, yet without RFRA’s challenge to Smith, this
Court might have found a way to uphold the ADA under Section 5.3* Morrison is
arguably a straightforward application of Lopez, but had it not been for the GFSZA,
this Court—at least Kennedy or O’ Connor, either of whom would have been enough—

382. See e.g., Conkle supra note 130, at 680 (noting “a distinct possibility” that the Court
might adopt new limits on the spending power “especially in the context of legislation that the
Court might regard as a congressional attempt to circumvent its decision in Boerne”).

383. Also arguably not a straightforward application, essentially for reasons put forth by
Justice Breyer in dissent. For further development of this view, see, for example, Kramer, supra
note 240, at 145-53; Post & Siegel, supra note 240.

384. See Mark Tushnet, What Is the Supreme Court’s New Federalism?,25 OKLA. CiTy U.
L. Rev. 927, 935 (2000):

I believe that the best account of Boerne is that the Court saw Congress’s action in
rejecting the Court’s interpretation of the Free Exercise Clause as a direct
challenge to the Court’s authority—akin to a separation of powers concern—and
used available federalism doctrine as the hook on which to hang its distaste for
what Congress had done. Still, doctrine once articulated can take on a life of its
own.
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might have applied the pre-Lopez rational basis aggregation test to uphold VAWA. If
our prediction that Dole is secure at least through the very near term proves right, then
adoption of a circumventionist spending statute by the proponents of strong national
power could be such advocates’ biggest mistake.

CONCLUSION

Whenever talk turns to what Congress could or should do in response to the
Rehnquist Court’s cutting back of congressional power, the possibility of recourse to
the spending power comes quickly to everyone’s minds, for the reigning precedent,
South Dakota v. Dole, has yet to be trimmed. Of course, Dole could be trimmed soon,
perhaps substantially curbing the appeal of any possible spending-based “fixes” to
recent federalism decisions. Yet the Court passed on an opportunity to revisit Dole this
very term in Guillen®® and, we think, is extremely unlikely to tinker with Dole either
later this Term when resolving the pending challenge to the Children’s Internet
Protection Act,”® or some distance down the road when considering RLUIPA.*®" If
this prediction proves correct, then proposals to exploit Congress’s substantial power
of conditional spending to get around some of the recent limits imposed under the
Commerce Clause and Tenth, Eleventh, and Fourteenth Amendments will, if anything,
gain steam. _

Accordingly, we then examined how spending power circumventions of various of
the Court’s recent federalism decisions might work and argued that this is a risky
strategy. The risk is not simply that particular spending legislation may be struck
down. That its enactments might be invalidated is a risk Congress always takes. The
risk that ought to give Congress pause is that in striking down the circumventionist
legislation, the Court could invigorate Dole, or replace it, in ways that would prove
fatal to noncircumventionist uses of the spending power that would have sailed
through in the absence of any such change in judicial doctrine.

This cautionary note may seem to be against interest. Given our view that Dole is a
misguided and potentially harmful doctrine, we could be expected to stand among the
first to applaud its demise. Yet all depends upon what replaces Dole. And ill-conceived
congressional provocation is apt to engender just the sort of ill-conceived judicial
reaction from which sound constitutional doctrine is particularly unlikely to issue.

385. Pierce County v. Guillen, 123 S. Ct. 720 (2003).

386. Am. Library Ass’n v. United States, 201 F. Supp. 2d 401, 406-07 (E.D. Pa. 2002),
probable jurisdiction noted, 123 S. Ct. 551 (2002).

387. 42 U.S.C. § 2000cc (2000); see also supra Part 111.B.






