


RIGHT OF THE PEOPLE TO KEEP AND BEAR ARMS

C. The Incorporation Problem

In considering whethermunicipal lawsuits against the gun industry implicate Second
Amendment rights, it is not enough to stop with the debate over the meaning of the
amendment itself. As with other provisions of the Bill of Rights, the Second
Amendment was originally intended to restrict action by the federal government, not
by state governments. The Fourteenth Amendment, drafted after the Civil War, was
designed to enforce fundamental citizen rights against the states." The Fourteenth
Amendment has been used to extend individual rights from the Bill of Rights against
infringement by the states as well. 5 The Supreme Court has used this tactic-known
as incorporation-to hold that certain guarantees under the Bill of Rights, such as
individual rights under the First and Fourth Amendments, are to be applied against the
states. 56 The Court, however, has avoided expressly incorporating the Second
Amendment under the Fourteenth Amendment.157

Obviously, incorporation turns on the interpretation of the right granted by the
Second Amendment. If the collective rights theorists are correct, incorporation seems
inapplicable, as it has historically protected individual rights under the Bill of Rights
against restriction by the states. If the individual rights theorists are correct, it is
curious to ponder why the Court has avoided expressly incorporating an individual
right-the right to keep and bear arms-under the Fourteenth Amendment.

Collective rights theorists, in opposition to incorporation, may point to the Court's
ruling in United States v. Cruikshank,"58 in which the Court deemed that the Second
Amendment "means no more than that it shall not be infringed by Congress" and that
it "is one of the amendments that [only] restrict[s] the powers of the national
government."'59 Subsequently, in Presser v. Illinois,6° the Court reiterated this point
in ruling that the Second Amendment did not prevent the State of Illinois from
restricting the rights of men "to drill or parade with arms" unless as part of a regular,
organized state militia.'

As Professor Levinson points out, however, the Court did not decide the first

154. The amendment reads: "No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States; nor shall any State deprive any
person of life, liberty, or property, without due process of law; nor deny to any person within
its jurisdiction the equal protection of its laws." U.S. CoNST. amend. XIV § 1.

155. See, e.g., Levinson, supra note 25, at 652-54.
156. See, e.g., STEPHEN P. HALBROoK, FREEDMEN, THE FOURTEENTH AMENDMENT, AND

THE RIGHT TO BEAR ARMS, 1866-1876 xi n.6 (1998). Halbrook cites the following examples
of cases incorporating Bill of Rights freedoms through the Fourteenth Amendment: Gideon v.
Wainwright, 372 U.S. 335 (1963); Robinson v. California, 370 U.S. 660 (1962); Wolf v.
Colorado, 338 U.S. 25 (1949); Delonge v. Oregon, 299 U.S. 353 (1937); Gitlow v. New York,
268 U.S. 652 (1925); Chicago, Burlington & Quincy R.R. Co. v. Chicago, 166 U.S. 226
(1897). See id.

157. Amanda B. Hill, Note, Ready, Aim, Sue: The Impact of Recent Texas Legislation on
Gun Manufacturer Liability, 31 TEx. TECH. L. REV. 1387, 1430 (2000).

158. 92 U.S. 542 (1875).
159. Id. at 553.
160. 116 U.S. 252 (1886).
161. Id. at 267.
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"incorporation" case, Chicago, Burlington and Quincy Railroad Co. v. Chicago,'62

until eleven years after Presser, and it would be impossible to guess what the Justices
in Cruikshank and Presser thought about incorporating any of the Bill of Rights as of
the time those cases were decided. 6 Thus,

[t]he obvious question, given the modem legal reality of the incorporation of
almost all of the rights protected by the First, Fourth, Fifth, Sixth, and Eighth
Amendments, is what exactly justifies treating the Second Amendment as the
great exception. Why, that is, should Cruikshank and Presser be regarded as
binding precedent any morethan any ofthe other "pre-incorporation" decisions
refusing to apply given aspects of the Bill of Rights against the states?'6

It appears that any modem exclusion of the Second Amendment from incorporation
would have to rest on the premise that the amendment guarantees only a collective
right. Most likely, the incorporation question will only be answered if and when the
Supreme Court rules conclusively on the meaning of the Second Amendment.
However, the Court has expressly held that "[t]o view a particular provision of the Bill
of Rights with disfavor inevitably results in a constricted application of it. This is to
disrespect the Constitution."' 65 If the Court someday affirms the individual rights view
as espoused inEmerson, surely the Court would conclude that the Second Amendment
should be incorporated against the states as have other individual rights under the
Constitution.

The accumulated academic and historical evidence, articulated in great detail in
Emerson, strongly suggests that the Second Amendment does guarantee an individual
right to keep and bear arms; that individual right, like the individual rights guaranteed
by other provisions of the Bill of Rights, should be incorporated into the Fourteenth
Amendment. As such, municipalities, as governmental actors under the states, must be
subject to constitutional scrutiny when their lawsuits against the gun industry implicate
the rights of Americans to keep and bear arms. The next Part explores this concept.

II. MUNICIPAL LAWSUITS AND THE SECOND AMENDMENT

Municipal lawsuits against the gun industry are premised on various theories of
tort.' The substantive or procedural merits of these tort theories are largely irrelevant

162. 166 U.S. 226 (1897).
163. Levinson, supra note 25, at 653.
164. Id.; see also Reynolds, supra note 24, at 498 (stating that Presser was "[d]ecided in

an era when incorporation ... was not the law [and thus is] of dubious authority today").
165. Kopel & Gardiner, supra note 51, at 743.
166. The plaintiffmunicipalities generally proceed under three broad categories of alleged

liability:
(1) Firearms manufacturers and dealers employ improper distribution methods
[that] result in firearms being sold in an "illegitimate" secondary market,
(2) Manufacturers employ "unsafe" designs [that] permit "unauthorized"
persons to use the firearms, and
(3) The manufacture and sale of handguns constitutes a "public nuisance."

James H. Warner, MunicipalAnti-Gun Lawsuits: How Questionable Litigation Substitulesfor
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in evaluating the Second Amendment implications of these lawsuits. As such, it is
perhaps more important to read between the lines to find the actual purpose of most
of these lawsuits. There are troubling indications that the motivation behind these
municipal lawsuits has more to do with restricting the ability of people to have guns,
and less to do with the desire to collect damages designed to offset the financial costs
of gun violence and to punish tortfeasors in the traditional sense. But it is important to
note that even if the motives to collect damages to pay the costs of gun violence are in
good faith, the effects of such lawsuits still directly implicate the Second Amendment
rights of Americans.

This Part explores constitutional aspects of the fairly recent and novel attempts by
municipalities to bring suit against gun manufacturers. Although many of these
lawsuits have not fared well in court, the mediocre track record of these cases thus far
is largely a result of plaintiffs' failure to carry their burden under theories of tort. 67

ConsideringEmerson and the Fifth Circuit's detailed and thorough endorsement of the
individual rights theory of the Second Amendment, these lawsuits carry troubling
constitutional implications to be explored as part of ongoing litigation over guns. As
the Fifth Circuit noted in Emerson, the limits of reasonable legislation restricting
firearms has yet to be considered. This Part concludes that abusive litigation tactics by
the cities that could result in de facto gun bans by judicial fiat (bans that would extend
well beyond municipal boundaries) must surely fall into the category of the
unreasonable.

A. Opening the Floodgates: Hamilton v. Accu-Tek'

For years, the only lawsuits against gun manufacturers were filed on behalf of
private individuals, and these suits were largely unsuccessful.'69 Generally, in these
product liability suits, the plaintiffs failed to carry the day because courts have held
that guns are not defective products because they actually work as intended. 7 Despite
the failure of the vast majority of individual plaintiffs to win these lawsuits, "a number
ofmunicipal governments, perhaps emboldened by the apparent success of the lawsuits
against tobacco firms, have filed suits.' 7' This trend received an enormous boost by
the outcome at the trial level in Hamilton v. Accu-Tek, the first time that gun

Legislation, 10 SETON HALL CONST. L.J. 775, 776 (2000).
167. For an excellent critique of the failings of the tort theories upon which these plaintiffs

rely, see H. Sterling Bumett, Suing Gun Manufacturers. Hazardous to Our Health, 5 Thx.
REv. L. & POL 433,467-477 (2001). Burnett suggests that allowing the large-scale litigation
assault on guns is a violation of the "well-established principle in tort law: [that] manufacturers
are usually not responsible for the criminal misuse of their products." Id. at 467. To ignore this
principle will allow the courts to "be crushed under a tide of new lawsuits and it will not be
long before the extremists among us try to use the law to shut industrial civilization down." Id.
For a contrasting, more optimistic view, see generally Frank J. Vandall, O.K. CorralI1: Policy
Issues in Municipal Suits Against Gun Manufacturers, 44 ViL. L. REV. 547 (1999).

168. 62 F. Supp. 2d 802 (E.D.N.Y. 1999), vacated by 264 F.3d 21 (2d Cir. 2001).
169. See Warner, supra note 166, at 775 (noting that a string of suits filed on behalf of

individual plaintiffs over a decade ago were largely unsuccessful).
170. See Peterson, supra note 16, at 483.
171. See Warner, supra note 166, at 775.
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manufacturers as an industry were held liable in tort.72

In Hamilton, the plaintiffs were the estates of six individuals killed by handguns,
plus an injured survivor and his mother." Originally, forty-nine gun manufacturers
were named defendants, but the number of defendants was later reduced to twenty-
five. 74 The remaining defendants manufactured the majority of the handguns sold in
the U.S. market. 75 The plaintiffs' complaint alleged a number of theories of liability,
such as negligent marketing and distribution practices, and based their case on a mass
tort theory.'76 No evidence connected the weapons used in the crimes to any specific
defendant.'" The plaintiffs argued that handguns could be easily obtained, regardless
of restrictive gun control laws, and this ease of access, according to the plaintiffs, was
proof of the negligent marketing practices of the defendants.'7

Judge Weinstein concluded that it was possible to show that an illegal market for
handguns led to the killings, and the case went to the jury.'79 Eventually, the jury found
that fifteen of the gun manufacturers were liable, and that nine of the defendants were
liable for the injuries of some of the plaintiffs."' One of the survivors received-
$3,950,000, but the amount was later reduced to $520,000.' The jury used a market
share method to apportion damage amounts among the defendants. 82 The upshot of
the Hamilton case is that the jury found that the defendant gun manufacturers "knew
or should have known that they were oversupplying the legitimate market, thereby
creating a pool of weapons available for the illegitimate market."'" The manufacturers
flooded the market in neighboring areas with less-restrictive gun laws, with the
inevitable result that the guns would make their way into the hands of criminals in
areas with tougher gun control laws.'

The gun manufacturers appealed the verdict, and on appeal the Second Circuit
certified two questions concerning novel issues of New York tort law to the New York
Court of Appeals: Whether gun manufacturers owed the plaintiffs a duty to avoid
negligent marketing and distribution of firearms, and if so, whether and how the
market-share theory of damages would apply in the case." 5

172. Peterson, supra note 16, at 487.
173. 62 F. Supp. 2d at 808.
174. Id.
175. Id.
176. Id.
177. Seeid. at 808-10.
178. See Hamilton v. Accu-Tek, 935 F. Supp. 1307, 1313-14 (E.D.N.Y. 1996).
179. Id. at 1330.
180. See Hamilton, 62 F. Supp. 2d at 808.
181. Id. at 811.
182. See Peterson, supra note 16, at 489. Under the market share theory of liability, all of

the manufacturers of a fungible product may be held liable for injuries caused by the product;
the rule arose from litigation over cancer caused by the drug DES. See Vandall, supra note 167,
at 558-59. Applying market share liability, gun manufacturers would be held liable in
proportion to their sales in a particular market, because weapons used in crimes are often never
recovered. See id.

183. Gallia, supra note 24, at 157.
184. Id.
185. Hamilton v. Beretta U.S.A. Corp., 222 F.3d 36,46 (2d Cir. 2000).
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The New York Court of Appeals considered the questions and unanimously
answered both in the negative." 6 Considering the first question, the court noted as an
initial matter that "[a] defendant generally has no duty to control the conduct of third
persons so as to prevent them from hurting others, even where as a practical matter
defendant can exercise such control."'" After considering several theories by which
the plaintiffs asserted that the defendants owed them a duty, the court concluded that
the defendants did not owe any such duty.'

The court also made short work of the market-share liability theory imposed by
Judge Weinstein. The court distinguished Judge Weinstein's reliance on the
application of market share liability in prior New York cases involving the drug
DES.' 9 In those cases, the market-share liability was appropriate because "DES was
a fungible product and identification of the actual manufacturer that caused the injury
to a particular plaintiff was impossible."'" In contrast, the guns used to injure the
plaintiffs were not fungible, nor were the marketing tactics of each of the defendant
gun manufacturers equally negligent, thus the novel market-share theory of liability
was not appropriate.' 9'

Having received the response ofthe New York Court of Appeals, the Second Circuit
concluded that the New York court's answers to the certified questions were
definitively responsive. " The Second Circuit opinion noted that it must bear in mind
"that the highest court of a state 'has the final word on the meaning of state law. ""'

The court then went on to brush aside the plaintiffs' remaining arguments, including
assertions that the New York Court of Appeals answers were not responsive and that
the court's deference to.the state court violated jurisdictional principles.'94 Because the
New York Court of Appeals found no duty on the part of the defendants, the Second
Circuit reversed the judgment of the district court.'

The jury verdict inthe Hamilton trial caused quite a stir inthe legal community, and
the outcome encouraged numerous municipalities to file or consider suit.'96 For the
first time, a crack appeared in the gun industry's collective armor, and municipalities
were eager to take advantage of this turn of events. It is too soon to tell whether the
recent reversal of the Hamilton verdict will dampen the spirits of litigation-hungry
municipalities. What is most important about the Hamilton case is that the gun industry
became exposed to massive liability under novel theories of tort law, and

186. Hamilton v. Beretta U.S.A. Corp., 750 N.E.2d 1055 (N.Y. 2001).
187. Id. at 1061.
188. See id. at 1061-66.'
189. See id. at 1061-62.
190. Id.
191. See id. at 240-42.
192. Hamilton v. Beretta U.S.A. Corp., 264 F.3d 21, 25 (2d Cir. 2001).
193. Id. at 29 (quoting County of Westchester v. Comm'r of Transp., 9 F.3d 242, 245 (2d

Cir. 1993) (per curiam) (quoting Deeper Life Christian Fellowship, Inc. v. Sobol, 948 F.2d 79,
84 (2d Cir. 1991)).

194. See id. at 29-31.
195. Id. at 32.
196. See Gallia, supra note 24, at 158 n.190 (listing several cities desiring to file similar

suits in the immediate aftermath of Hamilton, including Philadelphia, Los Angeles, San
Francisco, and Gary, Indiana).
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municipalities were thereafter encouraged to file suit against gun manufacturers.
However, while the private plaintiffs in Hamilton sought financial compensation for
their respective losses, motives of a different sort were lurking behind the publicly
announced purpose of many municipalities to seek damages for high costs of gun
violence.

B. Gun Control Through Litigation

Many lawsuits against the gun industry are at least partly motivated by the desire of
the plaintiffs to bankrupt the gun industry--"to make the manufacture and sale of
firearms so costly that the industry would give up."'97 With few exceptions, courts have
recognized these lawsuits for what they are--cynical attempts to seek judicial
legislation that effectively bans guns in the absence of action by the legislatures.'98 For
example, one of the plaintiffs in Hamilton admitted that the case "was never about
money"; the main goal of the suit was to achieve policy changes.'" This concept
carries over into the motivations behind the municipal lawsuits. For example,
municipal governments that are dissatisfied with their state legislature's efforts to
restrict gun ownership could bring suit against the gun industry in order to bring
financial pressure to bear.2" The very threat of huge liability or even the costs of
preparing for litigation could force gun industries to stop marketing to the public
altogether-this result would amount to an outright ban on the sale of guns to the
public, the equivalent of a legislative ban on guns. But, as one shrewd commentator
noted, "'the idea that courts should act because legislatures, or the public, have been
intimidated by the 'gun lobby'. . . [shows a] misunderstanding of political branches of
the government' and how [government] works."'

The words of some of the players involved in the municipal lawsuits reveal the true
motivations behind these suits. In 1998, Chicago Mayor Richard Daley filed suit
against the firearms industry, alleging that the gun industry "created a public nuisance
by 'trafficking' a large number of guns into Chicago," with knowledge that the guns
would end up in criminals' hands. 2 Daley, however, cut right to the point when he

197. Kopel & Gardiner, supra note 51, at 750.
198. See id.
199. Peterson, supra note 16, at 502-03. While the plaintiff in Hamilton was a private

plaintiff, her admission aptly illustrates the concept of seeking judicial action in the absence
of favorable policy legislation. Although action by private plaintiffs cannot violate Americans'
Second Amendment rights, Americans ought to be suspicious of legal action by any
plaintiff-private or government-that has as its purpose the restriction of constitutional rights
with which the plaintiff does not agree. See generally Kopel & Gardiner, supra note 51.

200. See Warner, supra note 166, at 775-76 ("[I]t appears that the ulterior motive behind
[private and municipal] lawsuits was the desire, by the anti-gun movement, to use the courts
to restrict the private ownership of handguns, since it was not possible to do so through
legislation.")

201. Peterson, supra note 16, at 503 (quoting Philip D. Oliver, Rejecting the "Whipping-
Boy" Approach to Tort Law: Well-Made Handguns Are Not Defective Products, 14 U. ARK.
LrrTLE ROCK L. REv. 1, 5 (1991)) (omissions and first and second alteration in original; third
alteration added).

202. Hill, supra note 157, at 1412.
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admitted that the purpose of the lawsuit was to hit them "right where it hurts-in their
bank accounts."'2 3 Chicago may indeed bear costs from gun violence, but the mayor's
remarks show that an underlying (perhaps the primary) motive for the suit was simply
to bankrupt the gun industry through the courts.'

Chicago's situation well illustrates the motives of many of the municipal plaintiffs.
Chicago has extremely restrictive gun laws-handgun sales and private ownership of
handguns not lawfully registered prior to 1982 are prohibited.0 5 However, despite the
severe restrictions on the legal ownership of firearms in Chicago, the city apparently
suffers from violent crime involving the use of firearms. The lawsuit filed on behalf
of Chicago alleged that the firearms manufacturers flooded areas just beyond the city's
boundaries (areas with less-restrictive gun laws) with the knowledge that these excess
weapons would eventually make their way to Chicago to be used in crimes. 6 If this
theory is correct, it suggests that Mayor Daley and other officials of the city of Chicago
were frustrated by the fact that the Illinois Legislature (and perhaps the smaller
government entities adjacent to the city) had not enacted gun control legislation as
severe as the legislation enacted by Chicago itself. Massive damage awards or even the
threat of highly expensive litigation would achieve the de facto equivalent of such
strict gun control by bludgeoning gun manufacturers into submission-and, of course,
the litigation could have the added benefit of enriching the city's coffers along the way.

Strategies like Mayor Daley's may be nothing more than shrewd maneuvering
within the confines of acceptable litigation to achieve good faith results, such as the
massive litigation against the tobacco industry seeking to recover healthcare costs. But
the gun industry is nowhere near the financial juggernaut that is the tobacco industry.
To compare, in 1998 the annual sales for the entire gun industry totaled about $1.4
billion, while the tobacco companies racked up approximately $45 billion. 7 It seems
clear that the motive of at least some of the municipalities is to take advantage of the
relative financial weakness of the gun industry. The plan is to get "so many lawyers to
launch so many lawsuits so fast in so many places that the firearm industry simply
splinters and disintegrates.""Z°s Indeed, Philadelphia Mayor Ed Rendell called for "as
many as one hundred suits to be filed on the same day to overwhelm the industry."2'
Another observer explained that if "they can get 20 suits going on, they could raise the
cost to the gun manufacturers to $1 million a day. ' 210

There is some indication that big cities recognize the value of this tactic. Gun

203. Id. at 1413.
204. Id.
205. See Jill R. Baniewicz, Note, Is Hamilton v. Accu-Tek a Good Predictor of What the

Future Holds for Gun Manufacturers?, 34 IND. L. REv. 419,438 (2001).
206. See id. In order to substantiate the city's claims, the Chicago Police Department

embarked on "Operation Gunsmoke," in which undercover police officers conducted a sting
operation against gun shops just outside the city limits. See Segalla, supra note 11, at 382.
Allegedly, undercover "agents without proper I.D. purchased handguns from dealers after
bragging they would use the firearms in criminal enterprises or resell them to drug gangs." Id.

207. Segalla, supra note 11, at 369.
208. Hill, supra note 157, at 1413.
209. Id.
210. Baniewicz, supra note 205, at 444 (quoting remarks by Cardozo law professor Lester

Brickman).
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litigation was a hot topic of discussion at the U.S. Conference of Mayors in 1999."
A concerted effort to unite and crush the gun industry is further indicated by private
efforts by organizations such as the Center to Prevent Handgun Violence and the
Firearms Litigation Clearing House, both actively offering assistance via the Internet
and encouraging municipalities to file suit.2 '2 The massive damage awards sought by
municipal plaintiffs also seem to support this tactic of swamping the gun industry with
bankrupting claims. Chicago, for example, sought $433 million in damages,2 " and
Boston's complaint sought "at least $100 million. 21 4 While Mayor Rendell's call for
one hundred simultaneous suits has not yet occurred,2 5 it is easy to see how such a
strategy would be financially debilitating for the gun industry. Providing further
evidence of the willingness of municipal plaintiffs to take a page out of the successful
tobacco play book (seeking overwhelming damages), New Orleans retained the law
firm of Gauthier, Downing, LaBarre, Besler, & Dean, high-profile veterans of the
tobacco litigation.1 6 Such veterans of the tobacco litigation know full well that the
firearms industry has nowhere near the deep pockets of the tobacco defendants.

While the gun industry has not yet been driven into mass bankruptcy, it is apparent
that that the mere threat of massive litigation has had an effect. In the wake of the surge
of municipal litigation, Colt Manufacturing, a leading gun manufacturer, announced
that it would stop marketing guns to the civilian market, perhaps fearing exposure to
massive liability.2"7 Other manufacturers have already gone bankrupt because of the
costs of litigation.2 8 Perhaps the most conspicuous casualty to date of the threat of

211. Segalla, supra note 11, at 377-78.
212. Id. at 378.
213. Id. at382.
214. Id. at 386.
215. Id.
216. See Trapolin, supra note 17, at 1286 & n.71.
217. See Segalla, supra note 11, at 369-70; see also Adam Cohen, Are Lawyers Running

America?, TIME, July 17, 2000, at 25 (indicating that Colt dropped civilian marketing and
focused instead on military and police markets); Burnett, supra note 167, at 481 (stating that
Colt was "unable to get loans... because banks were unwilling to finance the manufacturer
with lawsuits hanging over its head which 'could be worth zero, or a trillion dollars."').
Perhaps as a result of the recent failures of the municipal lawsuits, Colt has apparently gotten
back in the business of marketing firearms to the civilian public. See Massad Ayoob, What's
Happening to Colt? An Interview with General William Keys, USMC (Ret.), CEO of Colt's,
HANDGUNS, Feb. 2002, at 52 ("[W]e're happy to sell any of the rifles and any of the handguns
to any private citizen who is eligible to buy one.").

218. See Segalla, supra note, 11 at 370; see also Kopel & Gardiner, supra note 51, at 768
(describing Maryland Court of Appeals decision imposing strict liability on a manufacturer of
"Saturday Night Specials" that subsequently went out of business). The court's decision was
later nullified by state legislation, but the gun manufacturer went out of business in the
meantime-a result "cheered as a model by gun prohibition strategists." Id.

Kopel and Gardiner also mention the demise of a company that manufactured the infamous
"Hell-Fire Device," a device that attached to the trigger of semi-automatic firearms and offered
"[Walter] Mittyish owners the'feel' ofautomatic weapons fire without actuallymaking the gun
fire automatically." Id. at 769. The manufacturer declared bankruptcy after being sued in a
lawsuit "orchestrated by the Center to Prevent Handgun Violence." Id. The company's
president explained that ."since we cannot afford the huge legal fees required to defend this
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massive litigation was Smith & Wesson, which signed a highly publicized settlement
agreement in 2000.219

The agreement contained a number of provisions, including a Smith & Wesson
pledge to develop "smart gun" technology and more sophisticated safety
innovations?" And, in a move that caused even more controversy, Smith & Wesson
agreed to require any dealer of its firearms to abide by certain restrictions, such as a
strict code of conduct and a requirement that no such dealer will "handle high capacity
magazines or assault weapons, nor sell any Smith & Wesson product to anyone who
has not taken a certified firearms safety class or passed a safety exam.""' The company
admitted that the agreement was necessary to avoid closing shop altogether.2n The
agreement was noteworthy in that it was at least partially motivated by the threat of the
federal government's involvement via the Department of Housing and Urban
Development ("HUD") in suits against unnamed members of the gun industry. 3

As an immediate result of Smith & Wesson's agreement, a number of cities dropped
the gun manufacturer from their lawsuits; thirteen other cities, however, went forward
with their original claims against Smith & Wesson despite the manufacturer's
agreement?' On the positive side for Smith & Wesson, local, state, and federal law
enforcement agencies began giving preference to the embattled gun manufacturer in
the award of weapon purchase contracts.? In addition, exemplifying the coercive
pressure brought to bear against gun companies that stood their ground against signing
similar agreements, a number ofstate attorneys general initiated antitrust investigations
against these companies and other organizations that had boycotted Smith & Wesson
in protest of the company's having broken ranks with other embattled gun
manufacturers.'

ridiculous claim, and since a successful defense would still put us out of business, we are left
with no alternative other than closing the doors."' Id. (quoting Suit Causes Hellfire
Bankruptcy, FIREARM Bus., Nov. 1, 1994, at 5).

219. See Bogus, supra note 12, at 1357. Smith & Wesson's agreement was a "pact with
[HUD], the Department ofthe Treasury, the New York and Connecticut Attorneys General, and
the mayors of many of the cities suing the gun industry at that time." Burnett, supra note 167,
at 481.

220. See Burnett, supra note 167, at 482. For a complete description of each element of the
agreement, see id. at 481-82.

221. Id. at482.
222. Hill, supra note 157, at 1413-14.
223. See Bogus, supra note 12, at 1357-58. HUD magnanimously announced that Smith

& Wesson's agreement would make further lawsuits against the company in the future
"unnecessary." Burnett, supra note 167, at 483.

224. See Trapolin, supra note 17, at 1291.
225. See id. at 1293. HUD Secretary Andrew Cuomo called on "federal agencies and the

nation's police departments to favor companies that signed agreements [like Smith &
Wesson's]." Burnett, supra note 167, at 483.

226. See Trapolin, supra note 17, at 1292. In an ironic twist to the travails of Smith &
Wesson, the company endured a concerted boycott campaign bymanyhard-lineprogun groups
and individuals who labeled the embattled gun company "Slick & Worthless." See Tanya
Metaksa, Slick& Worthless, available at http://downloads.slingshots.com/slickless.html. The
gun industry "turned its back on Smith & Wesson"; the mounting litigation costs and boycott
pressures induced the company's British owner to sell the company in May 2001. See Burnett,
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In the years following the rush on the courts, the claims of many municipalities have
met with failure. The trial verdict in Hamilton, the case that excited so much attention
among antigun organizations and big city mayors, was reversed by the Second Circuit.
Similarly, lawsuits brought by New Orleans, Bridgeport, Philadelphia, and other cities
have resulted in defeat for the plaintiffs. 7 However, as of the time of this writing, a
number of lawsuits are still pending at various stages, and with the stakes so high, any
one lawsuit resulting in massive damages against the defendants could bankrupt the
gun industry. 8 The following sub-Part considers the practical and constitutional
effects of the continuing litigation.

C. How Will the People Acquire the Arms They
Have a Right to Keep and Bear?

Those who believe that the Second Amendment guarantees an individual right to
keep and bear arms may be comforted by the cities' relative lack of success thus far
in the courts. However, they should not let such failures-which seem to be largely
confined to either procedural deficiencies or substantive failings under tort law-blind
them to the very real constitutional considerations that arise out of the lawsuits.
Criticisms of the effort to bankrupt the gun industry should go beyond merely attacking
the lawsuits as frivolous, or as substantively flawed on the issue of causation. 9 As
already suggested, the municipal lawsuits at the very least may be an improper attempt
to use the judicial system to do an end-run around legislatures. But an even more
troubling feature is that the end-run represented by these lawsuits directly affects the
Second Amendment rights of Americans. Even if the defendant gun manufacturers end
up prevailing on the merits in court, the prohibitively large expenses of fighting every
municipal lawsuit will likely coerce manufacturers to agree to restrictive settlement
terms, to stop marketing guns to the civilian market, or to go bankrupt." These results
will eventually have the practical effect of denying Americans the constitutional right
to keep and bear arms.

In the past, courts have been reluctant to allow the judiciary to be used to decide

supra note 167, at 482-83 & nn.227-28.
227. See, e.g., Philadelphia v. Beretta U.S.A. Corp., 217 F.3d 415 (3d Cir. 2002)

(dismissing suit because ofremote causation and lack ofstanding); Ganim v. Smith & Wesson
Corp., 780 A.2d 98 (Conn. 200 1) (ruling that Bridgeport and its mayor lacked standing to bring
suit); Morial v. Smith & Wesson Corp., 785 So. 2d 1 (La. 2001) (ruling that New Orleans's suit
was properly barred by a state statute preempting lawsuits by Louisiana cities).

228. The Web site for the International Action Network on Small Arms ("IANSA"), a
supporter of the municipal litigation, has a complete listing of current and pending lawsuits as
of October 11, 2001. See International Action Network on Small Arms, Gun Lawsuits: The
Industry s Deceptive Scoreboard, at http:/www.iansa.org/news/2001/oct _ 01/gun_ law.htm.
Interestingly, the IANSA Web site illustrates that the acrimony over the lawsuits even extends
to conflicts over whether antigun or progun interests have been served by the results of the
municipal litigation-IANSA accuses progun groups of attempting to cast outcomes of most
of the litigation as favorable to the gun manufacturer defendants. See id.

229. See, e.g., Bumann, supra note 16. For a good summary of causation issues pertaining
to the municipal suits, see generally Vandall, supra note 167.

230. See generally Baniewicz, supra note 205.
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issues best left to legislative deliberation."3 Federal courts, in particular, have been
particularly vigilant against the idea that courts should legislate gun policy.' 2 For
example, in Martin v. Harrington & Richardson,3 the Seventh Circuit noted that the
"right of private citizens in Illinois to bear arms is protected by . the Illinois
Constitution."' To impose liability on the sale of handguns, the court held, would "in
practice drive manufacturers out ofbusiness[] [and] would produce a handgun ban by
judicial fiat in the face of the decision by Illinois to allow its citizens to possess
handguns." ' "Js Similarly, in Wasylow v. Glock Inc.,"' a federal district court declared
that the legislature is the proper body to make policy decisions relating to gun
control."' Mere frustration with the failure of the legislature to enact legislation to curb
handgun violence should notbe enough to justify judicially created policy changes, the
court concluded." Many state courts have come to the same conclusion.' 9

This litigation, or the threat of such litigation, therefore, effectively substitutes for
legitimate legislative action. Americans should be suspicious of efforts by private
parties or the government to seek policy objectives through recourse to the courts when
such parties are unable to achieve their objectives through appropriate legislative
means. Moreover, the courts rejecting such litigation as improper usurpation of
legislative functions did not have the benefit of any clear judicial precedents affirming
an individual right to keep and bear arms. The Fifth Circuit's Emerson decision
represents a significant change in how these lawsuits should be evaluated and its
rationale may provide a potent defense against this type of litigation.

Thus, it appears that the pressures brought to bear by these lawsuits have
constitutional implications beyond economic coercion. This becomes more apparent
by analogizing the guarantees of the First and Second Amendments. The First
Amendment, for example, has been ruled a fundamental right, in light of the fact that
it enumerates rights "explicitly or implicitly guaranteed by the Constitution."240 The
text of the Second Amendment arguably makes a similar explicit or implicit guarantee,
especially considering the well-supported individual rights view articulatedby the Fifth
Circuit in Emerson. David Kopel and Richard Gardiner have made the same argument
using the classic First Amendment case New York Times Co. v. Sullivan,24' which
spawned "The Sullivan Principles," the doctrine which allows the courts to "impose
restrictions on traditional torts to protect Constitutional rights." '42

231. See Burnett, supra note 167, at 464.
232. See id. at 465.
233. 743 F.2d 1200 (7th Cir. 1984).
234. Id. at 1204.
235. Id.
236. 975 F. Supp. 370 (D. Mass. 1996).
237. Id. at380-81.
238. See id.
239. For a-description of some of these cases, see Burnett, supra note 167, at 465-66.
240. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1,33 (1973).
241. 376 U.S. 254 (1964).
242. Kopel & Gardiner, supra note 5 1, at 737. The Court held that "[W]hat a State may not

constitutionally bring about by means of a criminal statute is likewise beyond the reach of its
civil law of libel. The fear of damage[s] ... maybe markedly more inhibiting than the fear of
prosecution under a criminal statute." Sullivan, 376 U.S. at 277 (emphasis added). The Court
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In Sullivan, the plaintiff was a public official suing the New York Times for
publishing a libelous story about the plaintiff. 3 The Supreme Court sharply restricted
the common law tort remedy of libel because of the potential danger of abusive civil
litigation infringing the exercise of a constitutional right.2' According to Kopel and
Gardiner, Sullivan in part stood for the proposition that public officials have broad
immunity from suits over statements made in the course of official duties.4 Similarly,
citizens who criticize government officials also enjoy broad immunity.2" The
government immunity concept should also apply to tort protection of the Second
Amendment. Kopel and Gardiner explain:

Governments are immune from suit for failure ... to protect citizens from
crime. Governments are similarly immune from suit by victims who were
injured by criminals who were given early release on parole. Accordingly, it
would be highly inappropriate for the government, through the courts, to make
it economically impossible for persons to own handguns for [defense] .... If
the Judiciary will not question the government's civil immunity for failure to
protect people, the government's courts certainly should not let themselves
become a vehicle that deprives people of the [means] to protect themselves.247

For the government or the judiciary to allow common law torts to infringe
constitutional rights "amounts to unlawful state action that is barred by the Fourteenth
Amendment... [and the] judiciary has an affirmative obligation to prevent such
infringement.s

248

Kopel and Gardiner analyze the scope of the Second Amendment by analyzing the
textual guarantees of the amendment; their analysis follows a path similar to the
analysis of Judge Cummings and Judge Garwood in their respective opinions. 249 As did
the Emerson courts, Kopel and Gardiner conclude that the Second Amendment
guarantees an individual right to keep and bear arms, and "like the freedom of speech
and the press, [that right] is an enumerated Constitutional right entitled to judicial
protection." ' Thus, the guarantees of the Second Amendment, like other recognized
fundamental rights, ought to be incorporated against the states and rigorously
defended.

The economic impossibility of owning a gun could become a reality if the
municipalities are permitted to carry forward their avalanche of questionable lawsuits.
Unlike First Amendment free speech rights, which people are bom with the means to
exercise, the Second Amendment necessarily requires an outside means to enable its

reined in litigation that would infringe constitutional rights; courts should similarly rein in
frivolous attempts to restrict the Second Amendment.

243. Sullivan, 376 U.S. at 256-59.
244. Kopel & Gardiner, supra note 51, at 737.
245. Id. at 747.
246. Id.
247. Id. at 748 (emphasis added).
248. Id. at 773.
249. See id. at 738-41. Compare this analysiswith thejudges' analysessupra Parts II.A. and

II.B.
250. Kopel & Gardiner, supra note 5 1, at 743.
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exercise. In other words, if there is a right to keep and bear arms, it seems a stretch to
suggest that this right extends only to the natural weapons we are born with--fists,
feet, and teeth. Truly, "[w]hile all other animals are born with defensive weapons
which they cannot remove, humans are born with the capacity for reason and the
physical ability to make [arms] to protect themselves."'

Without commenting on the wisdom (let alone the constitutionality) ofbig city laws
that essentially ban private gun ownership, the municipal lawsuits against the gun
industry clearly haje the effect of imposing an indirect sort of gun control extending
beyond municipal boundaries. One can envision how large money damage awards in
only a few trials could effectively shut down a substantial portion of the gun industry.
This would amount to an elimination of the means by which millions of Americans
would exercise their constitutional rights---"[i]f there are no guns because
manufacturers are driven out of business, then it wouldbe impossible for an individual
to own or to bear a gun." '' While there are undoubtedly many who would cheer this
result, Americans should be wary of assuming away a very real constitutional right by
virtue oftheir policy views. Just as Americans should cherish the First Amendment for
protecting even unpopular speech, so should they cherish their rights protected by the
Second Amendment (even if they choose not to exercise them) and be suspicious of
efforts to render these rights meaningless.' 3

One could argue that even if the gun industry did go out of business, and there were
therefore no new guns on the market, the fact that there are well over 200 million guns
in America already ensures that there will be plenty left over for people to have to
exercise their Second Amendment rights. Aside from the fact that government-induced
scarcity would drive up the prices on the remaining "grandfathered" guns, it seems
disingenuous to suggest that exercise of a constitutional right should depend on
previously existing channels. This would be analogous to the Supreme Court in
Sullivan having come out the opposite way by recognizing the expansive defamation
standard argued for by the plaintiff. Such a result would effectively shut down startup
of new newspapers because of fears of liability, leaving the Court to appease an
outraged public by reassuring that there are more than enough existing newspapers in
operation (with adequate insurance and highly paid lawyers) to print news and views,
and thus everyone's rights under the First Amendment are amply protected.

Luckily for the gun manufacturers, many states have taken steps to curb the potential
abuses coming from these municipal lawsuits.' These preemptive measures include
legislation by states to preclude their municipalities from pursuing litigation against

251. Stephen P. Halbrook, Tort Liability for the Manufacture, Sale, and Ownership of
Handguns?, 6 HAMIvUNE L. REV. 351,382 (1983).

252. Hill, supra note 157, at 1432.
253. Kopel and Gardiner point out that, in response to their attempt to analogize the First

and Second Amendments, it could be argued that speech does not harm people, but guns do.
See Kopel & Gardiner, supra note 51, at 748. However, the authors point out that "[t]he
holocaust ended with gas chambers, but began with words, the words of hat[e]mongers like
Hitler .... Even so, Nazi speech, not to mention dangerous philosophy, is protected under the
Constitution, as is sexually oriented speech which promotes sexism and rape." Id. at 748. It
would seem to be an especially specious argument to declare that the First Amendment has
value and the Second Amendment does not because guns kill people and words do not.

254. Peterson, supra note 16, at 497-98.
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the gun industry. Other measures have been introduced in the United States Congress
to achieve similar ends on a national scale." But, as argued earlier, only a few high-
dollar judgments or settlements in isolated areas of the country could render all such
preventive measures moot. These legislative efforts, though well-intentioned, are
subject to short-sighted political whim. At any rate, any honest assessment of the scope
of the Second Amendment by the Court that undertakes as thorough an analysis as
those of Judge Cummings and Judge Garwood would render such legislative efforts
unnecessary. The courts must make a serious effort to abide by the Sullivan Principles
and protect the Second Amendment from unreasonable litigation in the same way that
the courts have zealously protected the First Amendment. The judiciary must
affrmatively fight efforts to coopt the legal system in an effort to bypass any
disfavored provisions of the Constitution.

Ill. CONCLUSION

The debate over whether the Second Amendment guarantees an individual right to
keep and bear arms will continue to simmer, at least until the Supreme Court resolves
the issue once and for all. The weight of academic authority leans in the direction of
an individual rights meaning. Along with the two Emerson decisions, the only
thorough judicial analyses of the Second Amendment to date, this recent trend of
authority suggests that the amendment should be afforded the full protection that other
fundamental rights in the Bill of Rights enjoy. For this reason, the courts should be as
suspicious of improper attempts to restrict Second Amendment freedoms as they are
of threats to First Amendment freedoms, or any other individual rights under the
Constitution.

Without question, municipal lawsuits against the gun industry have the potential to
directly infringe the rights of Americans to keep and bear arms. In sum, the
"harassment lawsuits ...will risk chilling the exercise of Second Amendment
rights. 2 5 6 The Fifth Circuit in Emerson properly recognized that the amendment
protects an individual right to keep and bear arms. The Supreme Court made the right
decision in Sullivan, when it ruled that common law tort claims should not be allowed
to infringe our constitutional rights. The courts should look to these holding and
restrict the ability ofmunicipal plaintiffs to infringe Second Amendment rights through
massive litigation against the gun industry.

255. Id. at 499.
256. Kopel & Gardiner, supra note 51, at 774.
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