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1944] INTOXICATION AND CRIMINAL RESPONSIBILITY 1045

INTOXICATION AND CRIMINAL RESPONSIBILITY

D RUNKENNESS is of exceptional theoretical importance for
the criminal law not only because it involves the basic postu-

lates of liability, but also because it constitutes an essential feature
of numerous fact-situations whose impact on the rules has had
curious and instructive effects. A rare opportunity is thus pre-
sented to study the incidence of the bare abstractions of legally
embodied ethical principles in the actualities of administration.
The ambiguities that inevitably abound in such general principles
can be reduced in any study of their meanings in the specific con-
texts of the issues raised in connection with the penal responsibility
of inebriates. The need for such an analysis is indicated by the
paucity of extant studies, in marked contrast to the literature on
the law of insanity which is practically boundless. The reason can-
not be the lesser social importance of the former, for although
mental disease is not an uncommon determinant of antisocial be-
havior, quantitatively it pales into insignificance by comparison
with the extent of intoxication.

One may well believe that traditional attitudes of hostility to-
ward drunkenness ' render rational and just determinations more
difficult than in insanity cases.2 The recent rise of a scientific lit-
erature on alcoholism makes re-examination of the traditional doc-
trines all the more important, indeed, imperative, for those who
sense the tragedy of unwitting harshness towards the weak, espe-
cially as it is revealed in this branch of the administration of the
penal law. For, although there has been much wise insight into
inebriety in the past, only within the last quarter of a century has
research been intensive and far-ranging. The veil has been drawn
sufficiently to stir profound and troublesome problems, questions
that challenge long-accepted standards and suggest that in this
broad field of human behavior where intoxication and serious harm

1 See People v. Townsend, 2i4 Mich. 267, 283 N. W. 177 (1921).
2 See East, Murder, From the Point of View of the Psychiatrist (1935) 3 MEDICO-

LEGAL & CRImiL. Rzv. 6i, 92.



HARVARD LAW REVIEW

concur, the criminal law is an inefficient engine of severe and indis-
criminate repression. In addition to reflection on the portentous
social implications of this challenge, the study of harms committed
by inebriates requires careful analysis of the relevant meanings of
traditional principles of culpability, and of the effect of the in-
creased knowledge on their application by legal tribunals. The
central issues thus raised chiefly concern, on the one hand, the
courts' resistence to recent scientific discovery. On the other hand,
in the context of modern social theory, the problem involves the
positivist thesis that the difficulties can be eliminated and a correct
solution reached only by repudiation of the traditional principles
of responsibility. There are serious errors both in this thesis and
in the prevailing law.

COMMON LAW AND TIlE EXCULPATORY DOCTRINE

The early common law apparently made no concession whatever
because of intoxication, however gross,' although the contempo-
raneous records indicate mild treatment of insane homicides,4 and
mediaeval canon law, though not without uncertainty, recom-
mended indulgence to inebriate wrongdoers.5 The earliest English
report 6 is dated I 551, and it approves the death sentence for a
homicide committed in extreme intoxication. Such approbation is
typical of the era of the greatest severity in the entire history of
English criminal law rather than of the earlier law. An age which
gloried in the capital penalty for minor offenses would hardly be
impressed by the niceties of mediaeval ethical discrimination con-
cerning inebriates. In any event, it is certain that from that time
to the early part of the nineteenth century, the rigorous rule pre-
vailed, though it is not without significance that the efforts by Coke
and Blackstone to hold inebriety an aggravation met with no
success.

The reasons advanced in support of the rule that voluntary

3 See Singh, History of the Defense of Drunkenness in English Criminal Law
(1933) 49 L. Q. REV. 528, 530.

4 Ibid. In 133o a lunatic homicide was pardoned by the king. Fitz. Abr. No.
351, cited in id. at 530, n.9.

5 See Mittermaier, On the Effect of Drunkenness upon Criminal Responsibility
and the Application of Punishment (1840) 23 AmER. JuRIST 294.

6 Reniger v. Fogossa, I Plowden I, 7g Eng. Rep. I (K. B. '551).
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1944] INTOXICATION AND CRIMINAL RESPONSIBILITY 1047

drunkenness is no defense have been highly effective. Hale sup-
ported the rule " partly from the easiness of counterfeiting the
disability." I Wharton believed that " There could rarely be a
conviction for homicide if drunkenness avoided responsibility," 8

and he also feared it would deliberately be resorted to " as a
shield." Other competent observers, Stephen included, believed
that most homicides and many other crimes were caused by intoxi-
cation, and that, apparently by sheer force of statistics, it would
not do to relax the restraint. Story, apparently influenced by
Coke's somber righteousness, stressed the merit of" the law allow-
ing not a man to avail himself of the excuse of his own gross vice
and misconduct to shield himself from the legal consequences of
such crime." These views can be supplemented by widely vary-
ing rules in different countries. They fall into no readily perceived
pattern. Thus there are civilian systems which punish as severely
as do the common-law countries, and on substantially similar
grounds. There are Latin countries, like France, where the penal-
ties are more severe than are those of the German and Austrian im-
perial codes. Such a diversity of legislation 10 must itself raise
doubt concerning the validity of the arguments of the eminent pro-
ponents of the Anglo-American rules. In such circumstances the
reliance of the contemporary investigator can only be on the best
available knowledge, in the light of which the various policies im-
plied in these views and legal systems can be appraised.

But one of the grounds put forth, that drunkenness can be read-
ily feigned, may be disposed of at once. No reason has been
advanced why determination of this fact presents any greater diffi-
culty than do those raised by" mistake," "legal provocation," "in-
sanity," or many others; indeed, the contrary seems more probable
when it is considered that the history of the defendant and the
events preceding his wrongful act are examined in greater detail

7 1 HALE, HISTORY OF TE PLEAS OF TH CROWN (1736) 32.

8 1 WHARTON, CRn1.NAL LAW (X932) 95; cf. H. M. Com3missIONERS' SEVENTH

REPORT ON CRIMNAL LAW (1843) 19-
1 United States v. Drew, 25 Fed. Cas. No. 14,993 (C. C. D. Mass. 1828). Note

his premise that the crime charged has been committed, that the intoxication is merely
something superadded.

10 See Lee, Drunkenness and Crime (1902) 27 LAW MAG. & REV. (5th ser.) 144,
157, 308; Mittermaier, On the Effect of Drunkenness upon Criminal Responsibility
and the Application of Punishment (1840) 23 AmER. JURIST 294; BARBIER, LE DLIT

ALCOOLIQUE (1930) 56 ff., 99 ff.
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in the drunkenness cases than is usual. Moreover the burden of
proving intoxication was, and usually is, placed on the defendant. 1

Simulation of intoxication to avoid responsibility for a crime pre-
supposes, moreover, high intelligence, histrionic ability, and care-
ful calculation. Even a superficial survey of the cases shows that
the inebriate offenders typify the very opposite qualities - they
are weak, impulsive, and frequently diseased. In light of these
various considerations, the persistently voiced fear of deception
suggests the presence of influences other than the reasons that are
expressed. Since a person who planned to commit a crime would
not wish to incapacitate himself by becoming grossly intoxicated
(and that is the degree relevant to the moot issues of penal respon-
sibility), even less persuasive is the argument that prospective of-
fenders would actually become intoxicated " as a shield." Such
professed grounds of decision indicate bias against inebriate wrong-
doers rather than rational support of the rule.

There is, moreover, internal evidence in Anglo-American law
that the supporters of the prevailing rules themselves experienced
serious doubts, misgivings that were reflected in mitigating doc-
trines left at odds with countervailing legal principles, but, none-
theless, steps in a wiser, more humane direction. Although the
rule concerning voluntary intoxication has persisted formally, a
radical modification in the law occurred in the nineteenth century.
It seems to have been suggested first by Holroyd in a murder case
in 1819 that, while voluntary drunkenness could not be a complete
excuse, it should be considered in determining premeditation. 2

The prescient Justice is said to have later retracted this view; in
any event, Justice Park later confidently asserted that " there
would be no safety for human life if it were to be considered as
law," "3 and the defendant in the case was executed. There was
some tendency to relax the rule in a later case of aggravated assault
but this was largely negatived by equivocal instructions that if a
stick were used, then the drunkenness was relevant," but where a
dangerous weapon is used, which, if used, must produce grievous
bodily harm, drunkenness can have no effect on the consideration

1" Wilson v. State, 6o N. J. L. I7M, 37 Atl. 954 (1897) ; Gustavenson v. State,
68 Pac. ioo6 (Wyo. 1902); see UNDERHULL, CumwnAL EViDENCE (4th ed. 1935) 625.

-2 Rex v. Grindley, quoted in Rex v. Carroll, 7 C. & P. 145, 173 Eng. Rep. 64

(N. P. 1835).
Is Id. at 147, I73 Eng. Rep. at 65.

[Vol. 571048



1944] INTOXICATION AND CRIMINAL RESPONSIBILITY 1049

of the malicious intent of the party." But in 838 in a case of as-
sault with intent to murder, the jury was instructed that gross in-
toxication might disprove the intention required for the aggravated
offense. 5 The exception, slow to take root, 6 was carefully stated
by Stephen in language which became accepted as the major ex-
culpatory doctrine, establishing the most important change in the
entire law of criminal responsibility of inebriates. " Although,"
said Stephen, "you cannot take drunkenness as any excuse for
crime, yet when the crime is such that thd intention of the party
committing it is one of its constituent elements, you may look at
the fact that a man was in drink in considering whether he formed
the intention necessary to constitute the crime." " Stephen's for-
mulation definitely established the emerging avenue to long-desired
mitigation of punishment of grossly inebriated homicides. It was
technically persuasive; it has been applied and reiterated in hun-
dreds of cases. The judges insist straight-facedly that the doctrine
is quite consistent with the traditional rule that voluntary drunken-
ness never excuses; it is simply that an objective material element,
"intention," is lacking in harms committed in gross intoxication.
Logic and law, but not sentiment for drunkards, effect the mitiga-
tion - so runs the rationalization.

One might well have imagined that the new exculpatory doctrine
would have undermined the rigorous traditional rule completely in
such a field as criminal law where mens rea is a general requisite.
But the indicated limitations persist, 8 enmeshed in an intricate
structure of theory that is posited on basic principles whose valid-
ity is assumed. These complexities are, of course, not found in the

14 Rex v. Meakin, 7 C. & P. 297, 173 Eng. Rep. 131 (N. P. 1836); cf. State v.
Kale, 124 N. C. 816, 32 S. E. 892 (I899), where a conviction of murder in the first
degree was affirmed. The court there stated that "Drunkenness . . . does not repel
malice nor lower the grade of the crime." Id. at 819, 32 S. E. at 896.

15 Regina v. Cruse, 8 C. & P. 541, 173 Eng. Rep. 6io (N. P. 1838).
16 It was stated in Regina v. Monkhouse, 4 Cox Cr. C. 55 (N. P. 1849).
17 Regina v. Doherty, i6 Cox Cr. C. 3o6, 308 (N. P. 1887). In his Digest of the

Criminal Law (5th ed. 1894), at p. 22, Stephen used the term "specific intention."
In Regina v. Baines (Lancs. Assizes, i886), Justice Day said: "I have ruled that if
a man were in such a state of intoxication that he did not know the nature of his
act or that his act was wrongful, his act would be excusable." London Times, Jan.
25, x886, p. io, col. 4. No English case has gone to that extent despite a similar
dictum in Beard's Case (14 Crim. App. 197 (H. L. 1920)).

18 See pp. 1051-54, io65-66 infra.
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cation is no defense. The avowed ground is that insanity which is
not "permanent " in the sense of continuing beyond the intoxica-
tion is not a true mental disease, but again the courts run definitely
counter to generally held expert opinion." The dogma that the
defendant " voluntarily" became intoxicated ... is least persuasive
here. For such adjudication is not only accompanied by complete
indifference to the symptoms of recognized disease, it also presup-
poses awareness by the defendant that he is subject to attacks of
temporary insanity, i.e., that he has correctly diagnosed his illness,
and that though diseased he is able to act precisely as a healthy
person."' In many of these cases the symptoms of psychopathic
states are unmistakable. There is a widely-held expert opinion,
moreover, that excessive drinking is itself frequently symptomatic
of serious mental disease.' Dipsomania and delirium tremens are
merely two of the more commonly known mental diseases which
involve inebriety in some form. There are various others, equally
recognizable, and rather uniformly diagnosed.'2' It is known,

117 Cf. "One of the popular conceptions of insanity is that the condition usually
lasts for a considerable time and cannot be transient. This is not the case, and some
forms of insanity, notably those associated with acute infections, may be of very
short duration." Davis, Drunkenness and the Criminal Law (1941) 5 J. Csm. L.
(London) i66, 181.

118 Cf. "If insanity follows immediately upon the drunken state, the mere
fact that it assumes the form of delirium trenens rather than some other form can
make no difference in principle and should not excuse. Such a result seems to vio-
late neither logic nor sound policy. The decisive question should simply be whether
in a given case the temporary frenzy can fairly be said to be voluntary." Book Re-
view (19o2) 15 HARv. L. REV. 755, 755-56.

119 Kinberg shows that various abnormalities which are entirely controlled during
sobriety are manifested in drunkenness, e.g., homosexual acts, the setting of fires
"without ever having shown in a state of sobriety any pyromanic tendencies."
Kinberg, Alcohol and Criminality (1914) 5 J. CRm. L. 569, 573. He cites various
other harms committed by persons in a drunken state who never did any of them
while sober. Ibid. These manifestations are sometimes followed by complete am-
nesia as to the conduct during the drunken condition.

120 ". . . there is a great agreement among present-day psychiatrists on the
question of alcohol addiction as symptomatic of many psychoses rather than as their
primary cause." Bowman and Jellinek, Alcoholic Mental Disorders (i94i) 2 Q. J.
STu. ALC. 312, 315.

"Alcohol sometimes precipitates mental disorders, in other instances its use
modifies the picture and course of mental disorder and in still other'cases it is merely
one of the symptoms." Lewis, Psychiatric Resultants of Alcoholism: Alcoholism
and Mental Disease (1941) 2 Q. J. STu. Atc. 293, 295.

121 For classification and description, see Blair, Alcoholism-A Medico-Legal
Survey (194) 9 MEDIcO-LEGAL & CEimNOL. REV. 21r, 215-IS; Bowman and Jel-

[Vol. 571074



1944] INTOXICATION AND CRIMINAL RESPONSIBILITY 1075

also, that many inebriates who commit crimes are so impaired
physically and psychically as to be only partially responsible for
their misconduct.'2 2 They do not exhibit well-marked psychoses,
but they are definitely abnormal, hence the indication here is
neither complete exculpation nor normal capacity.123 These gener-
alizations, taken from recent researches on alcoholism, could be
considerably amplified. They indicate the need for thorough re-
examination of the knowledge that is current in official circles and
of the consequent evaluations of inebriate harms. The unfortu-
nate fact is that the intoxication is an irritating stimulus to right-
eous judges; it is easier to vent moral disapproval than to probe the
scientific literature.

In its most extreme form, a criticism of the prevailing rules de-
mands complete exculpation of all inebriates. It is therefore
equally important to emphasize that such sweeping claims are not
supported by expert opinion. On the contrary such opinion is, of
course, discriminating in terms of the great diversity in personality
types and etiology involved.'24 The crux of the matter, as stated
by distinguished experts in this field, is that "the progress of . . .
research . . . has been impeded by two misconceptions: the first
that all habitual excessive drinking is a disease, and the second,

linek, Alcoholic Mental Disorders (1941) 2 Q. J. STU. ALe. 312, 314, 315; Lewis,
Psychiatric Resultants of Alcoholism: Alcoholism and Mental Disease (94z) 2 Q. J.
STU. AL . 293. The Quarterly Journal of Studies on Alcohol is an invaluable source
of information on the entire problem.

22 See Lewis, Personality Factors in Alcoholic Addiction (1940) 1 Q. 3. Sru.
ALC. 21, 29.

123 There is a serious need, in dealing with these problems,'for a vocabulary that
correctly denotes the well-recognizable states of intoxication and the various mental
diseases. This demand is adequately met by a simple statement of terms and defini-
tions that reflects the best contemporary research in this country. See HAGGARD AND
JELLINEK, ALCOHOL ExPoRED (1942) 8-i6. The authors classify inebriates as
" normal excessive drinkers, symptomatic drinkers, stupid drinkers, and addicts."
Id. at 13. (Italics in original.) In symptomatic drinkers, "drinking is a symptom
of their psychotic state." Id. at 14. Stupid drinkers are the feeble-minded. The
most confused term is " chronic alcoholic." " Chronic alcoholism is not the habitual
drinking of large amounts of alcohol but definite disease conditions resulting from
such habits .... an addict is not necessarily a chronic alcoholic .... An alcohol
addict is a person with an 'uncontrollable craving for alcohol. The outstanding crite-
rion is the inability to break with the habit.'" Id. at Y5.

124 See Jellinek and Jolliffe, Effects of Alcohol on the Individual: Review of the
Literature of r939 (1940) i Q. J. Sxu. ALe. iio, 135; cf. HAGGARD AND JELLflMEK,
ALCOHOL ExvLoRED (1942).
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that it is the same disease." 12" And " it must be stressed that mere
drunkenness is not regarded in the scientific literature as evidence
of either addiction or chronic alcoholism." 126 The experts empha-
size the futility of generalizing about all inebriates "as if the term
denoted a well-defined individual." 127 They believe that about
"50.0 per cent of inebriates have definite nervous and mental ab-
normalities," but that " 30.0 per cent of the inebriates show no
abnormalities at all. . . .The true addicts constitute at present
the smallest group of inebriates." 128 " Delirium tremens is a men-
tal disorder of brief duration which occurs only in some 4.0 per
cent of heavy drinkers." 129 " There are many excessive drinkers
who by all appearances have normal personalities." 1' These
findings are significant in regard to the penal responsibility of
inebriates.' 2 ' They support the thesis that sound criticism does
not require wholesale repudiation of existing law, especially of the
basic principles of culpability. On the contrary, " false sentimen-
tality should not be permitted to enter into the situation. It must
be recognized that many inebriates are simply criminals who drink
excessively, not victims of drink driven to crime, and such indi-
viduals are properly the wards of penal institutions." 112 The
avenue to reform is marked out by the juncture of the above analy-
sis of the defects in the existing rules and knowledge of the relevant
facts.

125 Jellinek and Jolliffe, Effects of Alcohol on the Individual: Review of the
Literature of z939 (1940) 1 Q. J. STu. Ac. 1iO, 143.

126 Bowman and Jellinek, Alcohol Addiction and Its Treatment (1941) 2 Q. J.

STu. ALc. 98, Ioo-ioi; Cf. KERR, INEBRIETY OR NARCOmaANIA (3 d ed. 1894) 12-14.
127 HAGGARD AND JELINEK, ALcOHOL EXPLORED (1942) 153.
128 Id. at 151, I57.
129 Id. at 230.
120 Id. at 163-64.
131 Banay, Alcoholism and Crime (1942) 2 Q. 3. STU. AC. 686, controverts the

general impression that the majority of crimes are caused by drunkenness. Com-
menting on Dr. Banay's findings, Drs. Jellnek and Haggard say: "This study differs
from others in that the prisoners are classified according to the role of inebriety in
their crimes. It appears from Dr. Banay's analysis that the usual estimate of crimes
caused by inebriety given as 6o.o per cent, must be lowered to 25.0 per cent. This
is, however, still a formidable proportion." HAGGARD AND JELLINEK, ALcoHoL Ex-

P1LORED (1942) 263.
132 Id. at 273. See East, Alcoholism and Crime in Relation to Afanic-Depres-

sive Disorder (1936) 230 LA.CET i6i, 163. But cf. Kinberg, Alcohol and Criminality
(194) 5 J. Cim. L. 569, 584, 587-88.

[VoL 571076
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PROPOSED LEGAL REFORMS

In considering the reform of the law on the penal responsibility
of inebriates, we must bear in mind that the wrong charged is a
harm committed during gross intoxication. The actor, while
sober, had no intention to harm anyone, and, when he did commit
a harm, he did not realize the dangerousness of his conduct and
was unable to restrain his impulses. Certain astute critics, meri-
toriously influenced by these facts, have argued that logical solu-
tion requires penalization for the voluntary intoxication and com-
plete exculpation for the harm done while intoxicated. 3 ' But
voluntary intoxication in itself was, with rare exception, no crime at
all at common law, and under modern statutes the penalties for the
accompanying " disorderly conduct" are so small as to be entirely
nugatory. Their indiscriminate imposition on ordinary drunken
conduct and on such drunkenness followed by serious harm would
seem socially incongruous, however logical. But there is an ele-
ment of validity in this view, which suggests that under certain
conditions, serious penalties should be attached to voluntary in-
toxication 3 and that this could be done consistently with tradi-
tional principles of culpability.

A more persuasive theory in support of substantial punitive
sanctions for harms by inebriates was put forth by Austin, who,
expressing the common attitude toward drunkenness in terms of
legally significant principle, argued that a person who voluntarily
became intoxicated acted recklessly in so doing since he deliber-
ately induced a state of dangerousness in himself, in disregard of
public safety.'35 Austin, however, took no cognizance of facts
which have become of paramount importance, e.g., that the inebri-
ate might be a habitual drunkard or an alcoholic addict. Nor did
Austin or Stroud, who followed him, 3 distinguish these cases from
that of an inexperienced acute drunkard who had no foreknowledge
of his probable conduct when intoxicated. Hence the present need

133 ,, . .the true effect of presuming knowledge or intention, in spite of the
facts, is to make drunkenness itself an offense, which is punishable with a degree of
punishment varying with the consequences of the act done." MARKBY, ELEMENTS

or TnE LAW (6th ed. 19o5) 363; cf. x LE SELLYmE, TRArT DE LA CRaINALITL, DE LA

PLNALITL ET DE LA RESPONSABILITL (1874) 140.
134 Analogous crimes are "reckless driving," "possession of burglar's tools," etc.
135 See AusnN, LEcTuREs ON JURISPRUDENCE (1879) 512-13.
138 See Smoum, Mqs RFA (1914) IIS.
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is to supplement the above theory in light of facts and knowledge
now available concerning alcoholism. The initial step in this direc-
tion is a classification of inebriates and fact-situations that is both
defensible empirically and also relevant to the problems of penal
responsibility. On these criteria, inebriates who commit harms
are (i) normal or diseased, "normal" including not only_ the
inexperienced acute drunkard but also, at the other extreme of this
category, the habitual drunkard; and (2) they are intoxicated in
various degrees when they commit the harms charged against
them.

The latter problem can be disposed of quite briefly. We must,
for the present purpose, eliminate the two extremes, i.e., slight in-
toxication, which ordinarily would have only the effect of mitiga-
tion, and intoxication so gross as to induce complete loss of control
of elementary physical movements or even stupor, in which con-
dition motor activity of any kind is simply impossible. In the
cases relevant to the problem, the defendant is in a state of intoxi-
cation between these extremes. What we find here is not incapac-
ity to perform simple acts or such a failure of the intelligence as to
exclude purposive conduct,' but rather such a blunting of ethical
sensitiveness as to destroy the understanding of the moral quality
of the act, combined with a drastic lapse of inhibition. All of this
closely resembles "insanity " of both recognized varieties - in-
ability to distinguish right from wrong and irresistible impulse.13 s

Within the limits of the typical situation, certain distinctions
must be drawn between the two groups of normal offenders, i.e.,
between those who had no previous experience with intoxication
that induced a dangerous state, and those with such experience.
As regards the inexperienced inebriate, it is submitted that on
principle he can not be held criminally liable simply because his
indulgence was voluntary. For such persons, the gross drunken-
ness at the time the harm was committed excludes the required
conditions of culpability entirely. There can be no valid reference

137 See East, Murder, From the Point of Vew of the Psychiatrist (1935) 3
MEDICO-LEGAL & CRxmmqoL. REV. 61, 78.

138 "Writing in s877, Sir Arthur Mitchell put the matter thus: 'It should be at

once understood that alcoholic intoxication, i.e. ordinary drunkenness, is really a
state of insanity." Quoted in Christie, Intoxication in Relation to Criminal Re-
sponsibility (1920) ScoTs L. T. NEws 75, So. "' In reality the acute alcoholic in-
toxication is a poisoning of the brain and. can be placed side by side with the severest
mental disturbances which are known to us.' (Meggendorfer)." Bowman and Jel-
linek, Alcoholic Mental Disorders (1941) 2 Q. J. STrU. AiC. 312, 319.

Evol. 571078



19441 INTOXICATION AND CRIMINAL RESPONSIBILITY 1079

back to the drinking, which though "voluntary " was quite inno-
cent. Complete exculpation is not only just in such cases, but it is
a necessary implication of the only rational basis of penal liability
available (that posited on moral culpability). Complete exculpa-
tion in such cases might shock public opinion and traditional judi-
cial attitudes concerning drunkenness. But aside from principles
that must on rational grounds challenge even deeply rooted mores,
there are certain practical considerations that should effect the
feasibility of the above reform. Thus there is the widely-held ex-
pert opinion that serious harms are very rarely committed by
normal inexperienced inebriates." 9 The cases support this view,
exhibiting addiction or long histories of repeated dangerous intoxi-
cation. In addition, nonpunitive treatment of the inexperienced
normal inebriate wrongdoer may be indicated and should be avail-
able.1"'

The experienced, normal inebriate, described in legally relevant
terms, ranges from persons who at least once previously to the
harm in issue have been intoxicated and acted dangerously in that
condition to those persons whose behavior exhibits such a regu-
lar pattern of such occurrences as to be" habitual." It is the com-
bination of experience of prior intoxication and of dangerousness

139 "The acute alcoholic intoxication is different in persons who are chronic al-
coholics than in those who are intoxicated for the first time. It seems that in the
chronic alcoholic the acute intoxication brings forward more primitive material."
Schilder, The Psychogenesis of Alcoholism (i941) 2 Q. J. STU. ALc. 277, 290.

140 Another situation, rarely met, but relevant to the above class of inebriates
and theoretically interesting, concerns deliberate intoxication in order to facilitate
desired criminal behavior. It has been frequently asserted and rarely challenged
that if a person intending to commit a crime -becomes intoxicated to increase his
pluck, as Austin put it, his intoxication should be an aggravation. But this is ques-
tionable. Ex hypothesi, the offense was committed under gross intoxication and on
that score is less culpable than the like conduct by a sober person. Next, if refer-
ence is back to the intoxication and its malevolent purpose during sobriety, it must
be conceded also that a person who requires intoxication to steel his courage is less
vicious than one who can proceed deliberately to the commission of the crime without
such stimulation. There is, in addition, a very nice question of fact that underlies
much of the dialectics, can a grossly intoxicated person remember his earlier intention
to commit a crime, retain that purpose during the course of his gross intoxication and
act accordingly. It is generally assumed that this is possible, and aggravation of
the penalty beyond that imposed on sober persons for the like harm is posited
thereon. For the reason suggested above, however, the relevant question is whether
mitigation or the usual penalty (in disregard of the intoxication) should be applied.
Other difficult problems that can be raised depend on whether the harm committed
under gross intoxication was caused by the earlier decision during sobriety or whether
the two were merely coincidental.



io8o HARVARD LAW REVIEW [Vol. 57

while in that condition that must have been in the mind of the ine-
briate wrongdoer when he was sober and indulged his desire that
is legally significant. For this group, it is apparent that the drink-
ing itself was a serious matter; indeed, as suggested, it should itself
be made criminal and punished much more severely than the" dis-
orderly conduct" associated with ordinary intoxication.141 As
regards distinctions drawn between the inexperienced and the
habitual drunkard, some writers 142 have posed this problem: the
habitual drunkard knows the effect of alcohol on him, whereas
the inexperienced drinker lacks such knowledge. This factor signi-
fies the culpability of the habitual inebriate. On the other hand,
he is assailed by much greater temptation, his self-control is im-
paired. This implies lack of culpability. The dilemma thus raised
rests on two fallacies: it confuses the habitual drunkard (who is
normal) with the addict (who is diseased); and it assumes that
because the drinking was voluntary, the intoxication of the uniniti-
ated is culpable, indeed that it is more so than that of the habitual
drunkard. These views are untenable. So long as the habitual
drunkard is "normal," he, while sober, has a "sufficient " degree
of understanding of the dangerousness of his indulgence and also
of self-control to justify his being held responsible. 43

141 A rather serious question concerning the proposed solution is raised by the
fact that in some instances the conduct during intoxication is completely forgotten
on the return of sobriety. But such complete amnesia is rare. In addition, informa-
tion regarding his behaviour during his intoxication is almost invariably conveyed.
And it is usually believed since it is not solely hearsay, there is some awareness of
the intoxication and some impression is made by the behaviour. But there may be
exceptions and they will call for considerable mitigation.

142 See, e.g., TARDE, PENAL PHILOSOPHY (Howell trans. 1912) 190-91.

143 To facilitate a more complete evaluation of these proposals, one would want

to consider in this context "legal provocation" and recklessness resulting in homi-
cide. The latter conduct is similar to that of the experienced inebriate; both are
culpable because of the awareness of exposing others to increased danger. But the
experienced inebriate is the less culpable because of his impaired capacity to control
his indulgence. "Legal provocation" raises more serious difficulties chiefly be-
cause of the imposition of the "objective" test as regards both the initial loss of
control and concerning "cooling-time." To state the bare conclusions, the "objec-
tive" test is ethically indefensible, but if the "subjective" test were applied man-
slaughter would be justifiable. Since all normal persons do not kill under the given
circumstances, the inference is that a substantial, though diminished, ability to con-
trol is actually available to normal persons. But the culpability for homicide under
"legal provocation" would seem to be less than either that of the experienced in-
ebriate or the sober reckless person since there was no fault whatever in creating the
situation that produced the emotion and loss of control. Thus, of the four types
of cases discussed: a homicide caused by recklessness, unaffected by intoxication, is
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But careful study of the case-histories of such offenders, who
constitute a majority of the inebriate perpetrators of serious
harms, indicates plainly that these persons are defective, though
remaining within the limits of normality. Hence they are only
"partially responsible," and should be subjected to both punitive
and nonpunitive sanctions. A substantial medical literature has
developed the idea of "partial responsibility," and the question
merits* examination as regards treatment of inebriate offenders.
The relevant thesis is that " normal" and "incompetent" repre-
sent merely extremes. There is an intermediate zone of persons
who are "weak " physically and psychically, i.e., there is an un-
broken continuum from "normal" to "incompetent," composed
of imperceptible gradations that can be separated only arbitrarily.
Hence the legal classification is unsound - so concludes the criti-
cism. Certainly to a nonlegal mind, it must seem highly probable
that there are countless persons whose classification within either
extreme category does violence to the facts. Hence the claim that
there should be a third legally recognized category, "the semi-
responsible," has been vigorously asserted.'44 The fallacy of such
proposals, however, arises from a failure to grasp the nature of law
and the purposes and limitations of legal control. Legal adjudica-
tion and the inexorable logic of its method, implied in the issue
whether a person does or does not fall within the reach of the pre-
scriptions, require a determination that the defendant is responsi-
ble or that he is not responsible. There is no other alternative.
Hence, interpreted not merely as a scientific category, but also as a
legally significant one, "semi-responsible " must imply two things:
responsibility, and a lesser degree of responsibility. In short, it
represents no new category; it signifies simply that one of the
present legal categories (" normal" or " responsible ") is divisible
into degrees, ranging from an ideal of maximum capacity to that
least degree of capacity which satisfies the accepted, minimum
standard of "normality." The European codes typically include
"partial responsibility" as a distinctive category; we do not, be-
lieving that the problem is met by exercise of discretionary powers.
most culpable; that caused by an experienced (" normal ") inebriate is next cul-
pable; that caused by a person, actually provoked by a situation not brought on by
himself, is least culpable of the three; and that caused by an inexperienced gross
inebriate is not culpable at all.

144 See GRAssET, THE SFMI-INSANE AND THE SEMI-RESPONSIBLE (Jelliffe trans.
19o7).



HARVARD LAW REVIEW

A surer indication that other legal systems are farther advanced
than ours as regards treatment of harms by inebriates is their fre-
quent provision for hospitalization 45 in addition to punitive sanc-
tions. Such " measures of safety" raise delicate problems. It is
the authorities who determine what are nonpunitive measures -

and recent European history should shed the last illusion regarding
the possibility of abuse. The lesson clearly demands a rigorous in-
sistence on attention to the facts, sanctions consistent with demo-
cratic values, and a decent regard for the meanings of words. As
to the commission of serious harms by diseased persons who are,
therefore, properly classified as " dangerous," the basic need is
recognition of the principle that " dangerousness," in this context,
posits lack of responsibility. Nor can " dangerousness" be per-
mitted to mean suspicion or even probability of criminal behavior,
even though predicted by recognized experts. Except for violations
of probation and parole, where the term may be properly given a
more extensive meaning, " dangerousness" must be limited to de-
terminations following, and based on, actual behavior violative of
specific prescriptions in the criminal law. It is the conjunction of
such behavior with incapacity that justifies even nonpunitive treat-
ment. On the other hand, it must be recognizedthat it is highly
dubious, even from a purely theoretical viewpoint, whether any
interference with normal living can ever be completely nonpuni-
tive. Perhaps all that can be done is to sensitize the authorities to
a keen awareness of their duties in such cases, and to encourage
release from confinement on any fair showing that a cure has been
effected.

CONCLUSION

The exculpatory doctrine represented a sound insight and the
beginning of a valid policy on the penal responsibility of inebriates.
But its formulation in terms of the negation of " specific intent"
was highly unfortunate. The problem cannot be solved by ignor-
ing the facts or by fiction. The principal facts that must be taken
account of in the formulation of the legal rules concern (a) the
lack of control and ethical understanding at the time the harm
was committed and (b) circumstances during sobriety which sig-

34 See 6i & 62 Vim., c. 6o, § i (1898); POLISH PENAL CODE OF 1932 (Lemkin
trans. 1939) C. 12, art. 82 ; Swiss PENAL CODE art. 44.
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nify that drinking of intoxicating liquor by certain types of persons
is reckless misconduct.

The above analysis suggests the following specific changes in
the law on the penal responsibility of inebriates: i) the general
rule concerning "voluntary drunkenness" should be limited to
normal experienced inebriates; 2) the cumbersome indirections
resulting from an exculpatory doctrine, irrelevantly phrased in
terms negating " specific intent," should be entirely eliminated; 3)
the invocation of unsound analogies, and especially the continued
bar to systematization of the criminal law that is raised by the
felony-murder, misdemeanor-manslaughter doctrine and by negli-
gence, as bases for penal liability, should be terminated; 4) the
majority rule (murder in the second degree) should be changed to
manslaughter.

The rules should be expressed, not in terms of lack of "intent"
but in terms of "lack of understanding of the ethical quality of the
act and of ability to control" (thus building on Meade's Case).
It is a corollary of the above that complete exculpation in many
cases of robbery, larceny, etc. is not warranted.1 46 Some courts
have taken this position, refusing to apply the exculpatory doctrine
on the ground that a person who took another's property should
not be permitted to plead that he did not intend to do so, i.e., by
giving" intent" its correct meaning, and thus nullifying the excul-
patory dodtrine in these cases. Other courts, which do apply the
exculpatory doctrine fully to these offenses, do so only by a strained
interpretation of "intent" or by encouraging the jury to acquit.
But if it is fair to hold certain experienced inebriates guilty of man-
slaughter by relation back to their indulgence, then it is impossible
to defend complete exculpation in cases of larceny and robbery,
since the same conditions exist. But here too the claim for mitiga-
tion should be heard.' In all cases of harms by inebriates there
is clear need for open-mindedness concerning the presence of a dis-
eased condition, operative either at the time of indulgence or when
the harm was committed or at both times. The courts should rec-
ognize that intoxication is frequently a symptom of a mental dis-
order and should give an unbiased hearing to such pleas.

146 The typical situation here is the experienced drunkard with a past history
of taking other persons' property while intoxicated.

147 Barbier quotes the result of researches to the effect that lesser degrees of in-
toxication are found in crimes against property. See BARBIER, LE D-rrT ALCOOLIQuE
(930) 2X-22.
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In summary:
i. The scientific literature on alcoholism does not indicate that

traditional principles of culpability, stated in terms of voluntary
misconduct and punishment, are invalid, but suggests the need for
reinterpretation, in the light of the presently available knowledge,
of the meanings of those principles when they are applied to harms
committed during gross intoxication.

2. The general principle of penal responsibility requires that
normal persons who intentionally or recklessly commit harms for-
bidden by penal law should be punished. But since drinking is not
usually followed by intoxication, and intoxication does not usually
lead to the commission of such harms, it follows that normal per-
sons who commit harms while grossly intoxicated, should not be
punished unless, at the time of sobriety and the voluntary drink-
ing, they had such prior experience as to anticipate their intoxica-
tion and that they would become dangerous in that condition.
This would require a major change in the existing rules. But, since
it is rare for normal persons, without prior experience of danger-
ousness while intoxicated, to commit harms, their complete excul-
pation, warranted on principle, should evoke no misgivings. More-
over, this change in law is essential to a correct formulation of all
the rules concerning the penal responsibility of inebriates. In ad-
dition, the need for treatment, perhaps hospitalization, may be
clearly indicated.

3. Voluntary intoxication is not an excuse if the defendant is a
normal person whose previous experience should have forewarned
him that he will probably become intoxicated if he drinks, and that
he is dangerous when intoxicated.'48 Such a person acts recklessly
when he drinks liquor, and if he kills a human being, while grossly
intoxicated, he is guilty of manslaughter. The crime cannot be
murder in any degree because at no time in the sequence of events
from the indulgence to the killing was there an intention to kill or
seriously injure by a sober, normal person. There is at least par-
tial responsibility here, and both punishment for manslaughter and
hospitalization are warranted. Jerome Hall.

INDIANA UNIVERSITY SCHOOL OF LAW.

148 This conclusion is supported by many writers. See, e.g., i BENTHAM, WORRS
(Bowring ed. 1843) 79; GILSON, MoRAL VALUES AND THE MORAL L=VE (Ward trans.
1931) 293-94; PALEY, THE PRINCIPLES OF MoRAL AND POLITICAL PHO.SOPHY (1817)
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